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Lawyers and European Legal Integration 
Introduction to the Issue 

Alex Jettinghoff  

The abhorrent experiences of the two World Wars and the collective trauma of 

the Depression during the interbellum, have resulted in initiatives to prevent 

future war, to protect human rights and to warrant prosperity. At various mo-

ments during the twentieth century, politicians of the victor countries reached 

for intergovernmental or supranational fora, where dangerous conflicts could 

be resolved, rogue governments could be corrected and free trade could be 

restored. For these ends various institutions have been established. Some, such 

as the League of Nations and its successor the United Nations, had a universal 

scope. Curiously, others had a more regional application. The Council of Euro-

pe and the European Union can be regarded as examples of the regionalisation 

of international politics and, eventually, law.  

In the efforts to institutionalise peace and prosperity in Europe, lawyers 

seem to have seized an influential role. They emerged initially among the pro-

moters and institutional designers, and later became prominent operators inside 

the institutions that had to turn the good intentions into a fruitful practice. Thus, 

they made a career out of serving a great cause. More importantly, their work 

appears to have affected the landscape of legal science as well as the political 

and legal order of the nation States of Europe. 

In this special Issue we want to explore this European line of lawyers‟ work. 

There is considerable justification for this attention. Some reasons for attention 

are of a more theoretical nature, another is derived from the recent history of 

European integration. Therefore, before we turn to the individual contributions 

collected here, we will explain the reasons for this exploration of the role of 

lawyers in European legal integration.  

1. Historical Parallel and Socio-legal Theory 

The first ground justifying attention for the role of lawyers in European integra-

tion can be found in historical comparison. When trying to get a grip on Euro-

pean political and legal integration it seems natural to turn to the past. Political 

and legal integration are not entirely new phenomena. The process of political 

centralisation, that historical sociologists have called the „process of state for-
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mation‟ in Europe, offers an obvious parallel.1 In the history of European state 

formation, lawyers have been among the influential players among the forces of 

political centralisation. State formation provided opportunities for lawyers, 

mostly people of burgher origin, on account of their training in practice or at a 

university, to advance towards important (and rewarding) positions in the cen-

tral administration, especially in and around the royal law courts.2 This expert 

stratum gradually replaced uneducated nobility and furthered the introduction 

of written records and decision-making on the basis of authoritative texts and 

precedents as means of governance. Although nominally the king‟s servants, 

they were rather successful in gradually sealing off their work from 'lay inter-

vention' of their monarchs. The close relation that developed between state and 

law gradually affected both deeply.3 The state was transformed by law, because 

learned law became a prominent language and conceptual toolbox of political 

legitimation of political order and decision-making, facilitating both the expan-

sion of rule and the challenge of political discretion on the basis of sacred text 

and precedent. In its turn the state affected law. While originally rulers had 

been primarily regarded as the protectors of the feudal order and thus also as 

the protectors and enforcers of its fragmented legal traditions, they were trans-

formed in later centuries into the makers of law, into legislators.4 The period of 

codification since the eighteenth century meant the completion of this transfor-

mation by establishing the monopoly of the nation-state to make law.5 This 

history of European states has invited comparison with the process of European 

integration.6 One obvious similarity is the constitutive part played by lawyers in 

the both developments. A recent example is Puntscher Riekmann, who charac-

terises both EU-law and the legal traditions of the later Middle-ages and the 

early modern period as Juristenrecht, lawyers‟ law.7 In the early phases of Eu-

ropean state formation the new legal order was not created by imperial, royal or 

                                                           
1  See on the political sociology of state formation e.g.: P.M. Evans, D. Rueschemeyer 

& T. Skocpol (eds), Bringing the State back in, Cambridge University Press (1985); 
C. Tilly, Coercion, Capital and European States A.D. 900-1900, Oxford: Blackwell 
(1990). More explicitly addressing the role of law and lawyers: G. Poggi, The State: 
its Nature, Development and Prospects, Cambridge: Polity Press (1990). 

2  R.C. van Caenegem, An Historical Introduction to Western Constitutional Law, 
Cambridge University Press (1995), 75 ff. 

3  Poggi (1990), op. cit., 28 ff. 
4  See A. Padoa-Schioppa, Legislation and Justice, Oxford: Clarendon Press (1997).  
5  Cf. the contribution of P. van den Berg in this Issue. 
6  G. Marks, „A Third Lens: Comparing European Integration and State Building‟, in: 

J. Klausen & L.A. Tilly (eds), European Integration in Social and Historical Per-
spective: 1850 to the Present, Lanham: Rowan & Littlefield (1997), 23-43. See also 
S. Puntscher Riekmann, „Die Meister und ihr Instrument. Institutionenkonflikte und 
Legitimitätsprobleme in der Europäischen Union‟, in: M. Bach (Hrsg.), Die Euro-
päiserung nationaler Gesellschaften, Wiesbaden: Westdeutscher Verlag (2000), 
130-154, and V. Bornschier, „Western Europe‟s Move toward Political Union‟, in: 

V. Bornschier (ed.), State-building in Europe: The revitalization of Western Euro-
pean integration, Cambridge University Press (2000), 3-37.  

7  Puntscher Riekmann (2000), op. cit., 142-143. 
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papal decree, but foremost slowly emerged out of the daily legal practice of 

lawyers, such as judges, advocates, counsellors and teachers. According to her 

judgement, the development of EU-law reveals a similar development, especial-

ly under the guidance of the European Court of Justice in Luxemburg. Both 

developments highlight in her opinion the „power of lawyers‟. Implied is clear-

ly, that the activities of these lawyers working on European projects demand 

our attention.8  

There is a second approach that also leads to attention for the role of lawy-

ers in European legal integration. It is socio-legal theory adopting a Bourdieu-

sian perspective. At the moment this appears to be the most prominent socio-

legal perspective to focus directly on the role lawyers in establishing new areas 

of legal expertise. This approach has received a boost by a series of studies by 

Garth and Dezalay on role of lawyers (especially those working in international 

organisations and multinational law firms) in the establishment of a „world legal 

field‟ in the context of expanding international markets.9 The intention is to 

avoid vague notions such as „globalisation‟, “to return to the more concrete 

strategies of agents, themselves defined by their dispositions (linked to a social 

position and a trajectory), their assets and their interests”.10 The central con-

cepts of Bourdieu‟s reflexive sociology: field, actor, habitus and social capital, 

can also been applied to European law. This is exemplified in an article by 

Schepel and Wesseling on the „European legal community‟.11 One of the main 

points that they wanted to establish (on the basis of an analysis of the contents 

of a selection of leading European law journals) is how legal actors in the 

Luxemburg Courts, the Commission, the Law Firms an in Academia have con-

curred (as a legal community) in creating a strongly cohesive legal field. This 

community is homogeneous in the sense that it “identifies with the project of 

European integration both intellectually and socially, and that identification 

expresses itself in a widely shared conception of law and of what law can and 

should do”.12 The „habitus‟ (defined as a widely shared basic mindset) of the 

European legal community is depicted as one that “depoliticises European inte-

gration by creating an opposition between a realm of European „law‟ as a ratio-

                                                           
8  Similar appeals came earlier – without the historical comparison – from J. Weiler, 

„Community, Member States and European Integration: Is the Law Relevant?‟, 
(1982) 21 Journal of Market Studies, 39-51; also A. Höland, „Die Rechtssoziologie 
und der unbekannte Kontinent Europa‟, (1993) 14 Zeitschrift für Rechtssoziologie, 
177-189. 

9  B. Garth & Y. Dezalay, Dealing in virtue; International Commercial Arbitration 
and the Construction of a Transnational Legal Order, Chicago: The University of 
Chicago Press (1996); Y. Dezalay & B. Garth, Global Prescriptions; the Producti-
on, Exportation and Importation of a New Legal Orthodoxy, Ann Arbor: University 
of Michigan Press (2002). See also: Y. Dezalay & D. Sugarman, Professional 
Competition and Professional Power; Lawyers, Accountants and the Social Con-
struction of Markets, London: Routledge (1995). 

10  P. Bourdieu, „Foreword‟, in: Dezalay & Sugarman, op. cit., xii. 

11  H. Schepel & R. Wesseling, „The Legal Community: Judges, Lawyers, Officials and 
Clerks in the Writing of Europe‟ (1997) 3 European Law Journal, 165-188. 

12  Ibid., 176. 
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nal force towards the inevitable and a realm of national „politics‟ as the articu-

lation of the illogical, irrational, and ideological”.13 

2. Lawyers and European Legal Integration 

Against this more general backdrop, a particular development triggered the 

initiative for this issue. This development is a movement among civil lawyers, 

discussing the possibility of a European Civil Code.14 On the one hand, for 

continental lawyers codification is a very „normal‟ notion. The history of codi-

fication is one of the master narratives of the civil law profession. Legal codes 

have become almost self-evident institutional furniture in the nation State in 

continental Europe and many other States all over the world. And lawyers have 

played a central role in their construction and diffusion. So the association of 

political centralisation in the EU with codification seems only natural. 15 On the 

other hand however, the suggestion of codification appears a little farfetched, 

considering the history of European integration. Usually codification implies 

exclusivity of legislative authority and that would be a step far beyond where 

the present Member States have so far been prepared to go.  

What is particularly striking in these initiatives is their entrepreneurial qua-

lity. Apparently, in line with the standard set by the European Court of Justice, 

we have here another group of lawyers looking for an opportunity to advance a 

centralist legal innovation at the European level. This development makes one 

wonder whether there is more of this going on in Europe than can be readily 

observed by the outsider. The Bourdieusian logic of the competitive establish-

ment of legal fields might suggest there is. Puntscher Riekman seems to agree, 

when she quotes the legal historian Koschaker, stating that „lawyers‟ law‟ has 

an inclination towards centralism.16 But we need more evidence, before these 

suggestions can be accepted.  

Therefore, we have meant this issue to be an exploration of some depart-

ments in the European legal field, where enterprising lawyers have been, are or 

might be furthering European legal integration. We are curious about the moti-

vation and methods of initiatives in that direction. A further issue is what op-

portunities they exploit and how they deal with the obstacles encountered in the 

process. Finally, the likely results of the described efforts have to be consid-

ered. 

Because of the exploratory nature of this collection, there is no common 

conceptual framework for the contributions. The authors have employed va-

rious approaches to order and make sense of their findings. The concept of „le-

                                                           
13  Ibid., 186. 
14  E.g. A.S. Hartkamp (ed.) Towards a European Civil Code, The Hague: Kluwer Law 

International (1998). 

15  R.C. van Caenegem, European Law in the Past and the Future, Cambridge: Cam-
bridge University Press (2002), 33 ff. 

16  Puntscher Riekmann (2000), op. cit., 143.  
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gal integration‟ can best be understood here as a continuum of national diffe-

rentiation with transnational unification at one end of the scale. By „lawyers‟ we 

generally mean people with an academic legal education, but here and there we 

have loosened this conceptual noose to include promising topics. Also, the con-

tributions are not confined to lawyers working the field of European Communi-

ty law alone.  

3. In European Legal Fields  

European legal integration is not only the exclusive interest of lawyers working 

in the field of European Community law. The „Europe‟ in „European legal inte-

gration‟ is not defined by the „Europe‟ of the Community, however flexible it 

proves to be.17 Other lawyers, like those in the field of international law or 

occupied with comparative private law, are also involved in „European legal 

integration‟. Therefore, we have included a contribution on lawyers working on 

the wider Europe of what was to become the Council of Europe, and another on 

Western legal experts travelling towards the wider Europe of „Central and Eas-

tern Europe‟.  

In the first contribution, Madsen & Vauchez return to the emergence of 

„Europe‟ as a region of international law and a regional political entity. This 

regionalisation of international law and politics is to be understood as a reac-

tion to the decay of European imperialism, the result of the two World Wars 

and the ascendance of the United States, demanding the European powers to 

de-colonise. Madsen & Vauchez address roughly the period 1920-1960. In this 

period the relation between law and politics was in flux and this allowed the 

pioneers of European law to try to get a grip on the construction of a European 

polity. Two case studies are analysed to explore the conditions and tactics that 

could favour such aspirations. The case studies concern the „Briand-Project‟ on 

a Federal Europe (1929-1930) and the drafting and institutionalisation of the 

European Convention of Human Rights (ECHR) in the period directly after the 

Second World War. The Briand Project was an eminent opportunity for a small 

group of international lawyers to construct an institutional framework for a 

politically integrated Europe on the basis of equality. One of the results of their 

efforts was that legal expertise gained credibility as an instrument of diplo-

macy. Some of the basic ideas developed during this period (especially that of a 

                                                           
17  Until quite recently the European Community was largely defined by the conten-

tious relations between West and East. The astonishing end of the Cold War has re-
sulted in a dramatic political redefinition of „Europe‟, with the extension of the re-
gion still in progress. Even the last EU enlargement of 2004 is not necessarily final. 
Turkey has presented itself forcefully as accession candidate. The upcoming refe-
renda in some Member States on the Constitution (in the course of 2005) may in 
fact come to reflect the voters‟ attitude on Turkey‟s future EU membership. And 

Oleg Rybachuk, chief of staff of Yuschenko, the leader of the Orange Revolution in 
Ukraine, was recently quoted saying: “We‟re not going to merely knock on the Eu-
ropean Union‟s door. We‟re going to knock it down.” Newsweek (Dec. 2004). 
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Common European Court) were to return after the Second World War, when a 

new effort was made at European institution building. Although the initial pro-

posals of the legal experts were subjected to close political scrutiny due to their 

political sensitivity in the context of the Cold War, the work of legal experts 

could gain more autonomy later during the process of institutionalisation, and 

still more when the institutions were in operation.  

The next three contributions concern the field of European Community law. 

First Stout tries to answer the question how the section of the Commission ser-

vices he studied, the Directorate General Environment, could develop into the 

impressive regulatory production unit that it has become. On the basis of exten-

sive interviews, he reconstructs the inner dynamics of the production of regula-

tory proposals in DG Environment. An important part of his answer concerns 

the influence of what he has called the „regulatory entrepreneurs‟ of the DG. 

They are the officials („desk officers‟ and „heads of unit‟) responsible for draft-

ing legislative proposals in the policy area of the DG, with the intention of hav-

ing these proposals approved later as a Commission initiative. They use their 

qualities and resources to select promising issues for legislation, make a draft 

proposal and manoeuvre the developing dossier up the hierarchy towards ap-

proval. The road to approval is long and full of hurdles and the officials employ 

all kind of tactics to negotiate these, often with success. A very striking and 

central element in his account is the fact that these officials work in (and are 

selected for) the context of an organisational setting that makes an entrepreneu-

rial attitude indispensable for a DG and sets a high value on the officials who 

exhibit it. This is due to the fact that in the Commission, the production volume 

of accepted regulatory proposals by a DG has until recently been taken as the 

indication of success for this DG. This standard plays a decisive role in the 

competition between DGs for funds, for staff expansion and tends to reward 

and attract what he calls „regulatory entrepreneurs‟ in the ranks of the officials. 

Next, Lee examines the work of the lawyers of Brussels law office, lawyer-

ing mainly for transnational business corporations. The work of the Brussels 

law office is to collect and digest the flow of E.U. information of relevance for 

their clients and securing access to the deliberations on E.U. legislation repre-

senting individual or sectoral business interests (a.k.a. lobbying). Typically, 

they are law „offices‟ being parts of the larger international or multinational law 

firms involved in cross border trade and corporate or commercial transactions. 

The Brussels law office is usually a small cog in a large international (law firm) 

wheel. This is due to the fact that the work the office does is not very profitable 

compared to other lines of work within these firms. Lee perceives a paradox in 

the efforts of the Brussels law office in relation to the apparent interests of the 

larger law firms that they are a part of. These law firms derive much value from 

the differences between national legal orders and are therefore served by the 

retention of these national systems. The lawyers of the Brussels law office how-

ever, no doubt in the interest of their corporate clients but also because they 

lave become part of the Brussels circuit, will be engaged in the harmonization 

policies of the E.U. diminishing the national differences.  
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In the contribution of Solanke the focus shifts to another group of European 

Community lobbyists, the so-called „cause lawyers‟. Cause lawyers strive to 

„deploy their legal skills to challenge prevailing distributions of political, social 

and economic and/or legal values and resources‟ wherever inequities are found. 

Their actions are not confined to litigation, cross national borders and can con-

cern the omission of legal rules as well as challenge existing ones. Solanke has 

studied the exploits of one particular group of cause lawyers who, in a con-

certed operation with a network of anti discrimination organisations (together 

the Starting Line Group or SLG), have played an important part in the adoption 

of the „Race Directive‟ in 2000, establishing a minimum level of legal protec-

tion against racial and ethnic discrimination for persons within the EU. She 

analyses what motivated this group and by what methods and strategies it tried 

(over a long period) to succeed in its objective, the adoption of the Race Direc-

tive. The involvement of the group in this action was a reaction to the initiatives 

to create a Single Market in Europe. It was feared that the new freedoms would 

not be equally available to racial and ethnic minorities. Another important ele-

ment in what has turned out as a success story, is the leverage provided by the 

European Parliament for putting racial discrimination on the European agenda. 

The emergence of right wing political parties in the E.P. since the mid 1980s 

gave cause for concern and also a stimulus for action in a neglected policy 

field. The E.P. was instrumental in constituting a consensus among the EU leg-

islative institutions that there was a problem here. This created an opportunity 

for the SLG for initiatives. Shrewd tactics eventually resulted in amendment of 

the Treaty of the EC and the sought Race Directive.  

The following two contributions consider the legal circles that whipped up 

the discussions about a European Civil Code. Over the last decades the lawyers 

participating in these discussions have constructed a relatively new field of 

legal expertise, the field of „European Private Law‟. Schepel gives a critical 

analysis of these developments and the lawyers involved in it. An important 

element in his account of events is that the discussions and activities concerning 

the Code were the result of sustained concerted action between some compara-

tive and private law professors and representatives of the European Commis-

sion, dating back to the mid 1970s. The Commission provided the funds to get 

the activities started. Since then a whole new European private law industry has 

emerged at the university. Schepel points out that the relation between this new 

field and the established field of European Community law is a competitive 

one. The Community lawyers are practical and technical engineers of the Com-

mon Market. The European comparative and private law professors are op-

posed to the piecemeal tinkering of regulations and directives that upsets the 

coherence of the national systems of private law. In their view only a European 

science of private law can remedy these ailments. In the mean time, the idea of 

a European Civil Code seems to have stranded since it became clear that it had 

little practical value in terms of the Single Market. This battle lost, European 

private lawyers seem to have taken their cause home, to the Law Faculties. 

They have – with the help of Community funds – taken it upon themselves to 
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uncover the common private law rules and principles of Europe, manoeuvring 

in the process national private law experts in defensive positions.  

Where the paper of Schepel is more of an overview and analysis of the vari-

ous initiatives developed in this field, Schreiner focuses on one particular 

group, the „Trento Group‟. In her paper Schreiner gives a detailed account of 

the participants in the Group and their motives, the funding of the research, the 

working method and the results. The official goal of the Group is to make a 

„geographical map of the law of Europe‟. The method used to make such a map 

is the analysis of cases concerning tort, contract and property and a comparison 

of the ways similar cases would in all probability be handled in the jurisdictions 

of the European Member States. This method is supposed to reveal the „com-

mon core‟ of European private law. Apparently, this Group has understood that 

the prospects of a common code are dim. The work of the Group primarily in-

tends to be an educational experience for the participating scholars. The results 

might be used for harmonisation or unification, but that is explicitly not the 

concern of the Group. 

Comparative private law experts also play an important (though not exclu-

sive) role in the paper of Jettinghoff. They appear among legal experts involved 

in legal assistance projects in Central and Eastern Europe. The collapse of the 

Soviet regime and the subsequent preparation in many of the former Soviet 

satellite states for accession to the EU, have resulted in considerable traffic of 

Western legal experts to various Central and Eastern European countries 

(CEECs). Jettinghoff describes the activities of one of the Dutch organisations 

(the Center for International Legal Cooperation – CILC) involved in mobilising 

legal expertise for CEECs. He is mainly interested in the question whether these 

lawyers have influenced the direction of these assistance efforts in terms of the 

countries selected. The collected data suggest that CILC works in the shadow 

of Dutch foreign politics and that the lawyers recruited to execute the projects 

generally have not much influence on the selection of countries and projects. 

Also the shaping of the projects is mainly directed by the „demand‟ of the 

CEECs. Jettinghoff traced a few important exceptions to these rules, however. 

The net result of the accession-related legal reconstruction efforts in terms of 

legal integration appears to be ambivalent. The quasi imposition of the acquis 

may be expected to have a harmonising effect. Also other reconstruction tar-

gets, like the re-codification of national private law and administrative law will 

bring these Eastern law regimes more in harmony with Western models. But at 

the same time a great variety a national differences appears to become entren-

ched. 

The issue is concluded by Van den Berg. He makes an analysis of the his-

torical trajectories of legal unification in the States of Europe (mainly France 

and the UK) in order to fathom the influence of lawyers in the processes of 

European State formation and to evaluate (by means of comparison) the 

chances of success of contemporary initiatives concerning the European Civil 

Code. In his analysis lawyers have in several ways been important for State 

making. They have made states providers of a more attractive quality of justice 

than local institutions could provide; lawyers came to the fore in periods of 
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constitutional uncertainty; and they played an important role in the opposition 

to the State. Considering the short history of European integration, Van den 

Berg suggests that also in this process of centralisation lawyers play a crucial 

role on all three points. The role of law and lawyers is the more important since 

the military method, so important in the history of the States of Europe, has 

been neutralised in the contemporary European context. He judges the unifica-

tion of European private law, however, to be too much an essentially political 

issue for national politicians to leave it to be decided by legal experts alone.  

4. In Conclusion 

We are aware of the fact that this Issue is far from a full account of the role of 

lawyers in European legal integration. We have not included a contribution on 

the European Court of Justice because it already has drawn much attention. 

Other legal circles, like the lawyers working on the Convention and those work-

ing in legal education, might have been included if we had tracked appropriate 

authors in time. Thus the search for some common ground in the papers can 

only arrive at tentative conclusions. We will offer three.  

First, the contributions to this special Issue suggest that the constitution of 

European „legal fields‟ may involve the deployment of initiatives in various 

directions. From the perspective of the lawyers involved, establishing a legal 

field may require initiatives on a diversity of „fronts‟. One such front is facing 

the „lay people‟. In the paper of Madsen and Vauchez on the Briand Project 

and the ECHR, politicians were the lay people to be convinced that the design 

and institutionalisation of the projects needed considerable input from legal 

experts. Legal expertise is developed by means of familiar processes: in inter-

national networks that organise conferences and found expert journals. That 

initiatives on this front are not necessarily successful is shown in the papers 

concerning the European private lawyers. They may eventually be successful 

however on another front: the colleagues at the Law Faculties. The expertise 

developed in conferences and expert literature can also be instrumental in esta-

blishing a position there as a new transnational discipline vis-à-vis the already 

established national private law disciplines. A possible third front is one bet-

ween legal experts and other experts. Stout mentions an example of such a po-

tentially contentious relation. It concerns the relation between Commission 

regulatory experts, designing and proposing draft regulation, and Commission 

economists, subjecting the drafts to cost/benefit calculations. These relations 

will probably reflect the relative authority of academic disciplines in the politi-

cal and bureaucratic context. Finally, it is imaginable that the various European 

legal fields will come to face each other.  

Further, when transnational institutions are taking shape, lawyers appear as 

„organisation people‟, at work in these organisational complexes or in other 

organisations related to them. This does not necessarily curtail an entrepreneu-

rial attitude on their side. On the contrary, often the organisations that employ 

them are dependent exactly on these qualities. The initiatives of Commission 
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officials, cause lawyers, law firm attorneys and Law School professors are the 

life blood of the organisations they serve. So if we want to understand the ac-

tivities of the lawyers, we have also to acknowledge the interests of organisa-

tions that employ them and the (cooperative or competitive) relations of these 

organisations with others. Within these organisational configurations lawyers 

play an important role in the bureaucratic political processes that may further 

develop the institutional mission in unplanned fashion. The contributions in this 

Issue provide some instances these processes. Stout describes the position play 

of the different DGs inside the European Commission, that he holds responsible 

for the generation of an impressive (and for some alarming) volume of EU 

regulation. Solanke provides another example of similar position play between 

the EP and the other European legislative institutions, inviting regulatory initia-

tives from lobby circuits.  

Finally, all the initiatives indicated here appear to have contributed together 

to a higher degree of European legal integration. Especially the last EU 

enlargement in 2004 promises enormous legal harmonisation between East and 

West. But uniformity is still very far away and at the moment not desired by the 

CEECs. These new Member States are anxious to retain as much as possible of 

their newly won sovereignty and this is also expressed in the process of legal 

reconstruction that is still going on. National peculiarities appear to be cher-

ished. The accession of this large group of Member States will probably further 

diminish the chances for the adoption of a European Civil Code in the near 

future. Apart from the fact that the idea is not supported by Common Market 

interests, codification also has constitutional implications that the national poli-

ties of the CEECs as well as those of the older Member States are not likely to 

voluntarily leave at the discretion of legal experts.  
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European Constitutionalism at the Cradle: 
Law and Lawyers in the Construction of a 

European Political Order (1920-1960) 

Mikael Rask Madsen & Antoine Vauchez  

1. Introduction 

The ongoing debates concerning the new European Constitution Treaty seem to 

be informed by a set of political dichotomies – intergovernmental v. suprana-

tional, liberal democratic v. social democratic, etc. – that share a common blind 

spot: the tacitly assumed capacity of legal technology – here an uncertain Euro-

pean constitutionalism – effectively and enduringly to organise intra-European 

affairs, as well as the supposition of this technology‟s superiority over other 

forms of European government. It seems to be virtually beyond discussion 

whether the articulation of the political preferences of the future architecture of 

the European Union, its functioning and legitimacy, have to be enunciated in 

legal terms of the highest order. This place of law at the very core of European 

politics can be regarded as an impensé of the legal impact on the project of 

European integration and, at the same time, as a sure sign of its very success. 

The mainstream explanations for this legal centrality seem to fall in two groups. 

One focuses on a common European history and cultural heritage of valorising 

law and lawyers in the art of governance and institutionalisation of the State. 

The other emphasises the functional necessity of law, either as a response to 

growing intra-European economic and cultural exchanges or as an answer in the 

form of a legal “engine of integration” helping to remedy the insufficiencies of 

the political promotion and progression of Europe. Somehow such explanations 

seem to be not only tautological (explaining the centrality of law by its central-

ity in European history or in the process of European integration), but seem 

also to underestimate the specific history concerning the particular space that 

law and lawyers have gradually conquered in the construction of an integrated 

Europe. Moreover, they tend to take for granted what remains highly under-

explained, namely the processes of differentiation and autonomisation of Euro-

pean law and lawyers and the legal interests, often exterior to political position-

ing and national diplomatic interests, that have driven them. From this point of 

view, a return to the early history of the construction of Europe may provide a 

useful perspective on contemporary processes of European unification which 
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could lead to a more subtle understanding of the dominant role law generally 

takes in these processes.1 

With the objective of advancing our understanding of contemporary Euro-

pean politics, this article focuses on two different yet interconnected processes 

which contributed to the emergence of the very idea of European integration in 

the period roughly delineated as 1920-1960. This move back to the initial his-

tory of European unification generally suggests that the imposition of law and 

lawyers hardly took place as a linear historical progression. This early phase of 

Europeanisation was marked first and foremost by a high degree of indetermi-

nacy in the critical relationship between law and politics, allowing the pioneers 

of European law – a group of politically interested and endowed legal experts – 

to seize the construction of a European political organisation. Conversely, the 

initial blurriness of the frontiers between law and politics allowed for the con-

stant interplay and crossover between the agents of each side of the fence, con-

tributing, paradoxically, to the simultaneous attempts to differentiate each of 

these areas of expertise. These basic dynamics of the construction of European 

legal and political orders raise some essential sociological questions on the 

conditions of the emergence of a legal „science‟ providing legitimacy to the 

European Union as part of an autonomisation process of respectively European 

law and politics. To provide both an empirical and an analytical account of 

these problèmatiques, we draw on research in progress on law and politics in 

Europe and focus particularly on two case studies: the failed „Briand-Project on 

a Federal Europe‟ (1929-1930) and the drafting and initial institutionalisation 

of the European Convention on Human Rights (ECHR) in the aftermath of the 

Second World War. Rather than providing a complete analysis, our main objec-

tive is to suggest a general research agenda on the origins of European law and 

politics, their relationship and their transformation. The general thesis pre-

sented here suggests that the intensification of political and social mobilisation 

of „Europe‟ in its legal and political institutionalisations can be regarded as a 

basic process of rationalisation in a Weberian sense.2 However, the jurists in-

vesting in European constitutionalism, a concept with only very vague contours 

in the period studied here, were mainly politically dependent generalists of law 

who typically occupied strong positions in their native legal fields with various 

levels of connections to their national foreign services. The analysis focuses on 

the relative professionalisation of these actors and on the autonomisation of the 

law they sought to promote vis-à-vis competing diplomatic and other political 

interests. 

                                                           
1  In this regard, please see the set of articles to be published in the dossier “Les ju-

ristes et l‟ordre politique européen”, Critique internationale, coordinated by An-

tonin Cohen et Antoine Vauchez. 
2  See M. Weber, Wirtschaft und Gesellschaft. Grundriss der verstehenden Soziolo-

gie, Tübingen: Mohr (1980).  
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2. From the Briand-Project to the ECHR: Two Case Studies on the Ori-

gins of Europe 

As examples of initial processes of Europeanisation, both the „Briand-Project 

on a Federal Europe‟ of 1929 and the formative years of the ECHR of the 

1950s and 1960s provide interesting accounts of the origins and central dynam-

ics of European law and constitutionalism and, importantly, of the role of law-

yers in their development. The debates between learned jurists on the Briand-

Project, and in particular on the legal definition of its desired outcome – „Un-

ion‟, „Federal Union‟, „Federation‟, „Association‟, „Moral union‟, etc. – pre-

sented an early opportunity for legal actors to invest in the conceptualisation of 

Europe as a political entity.3 More successful than the Briand-Project, the idea 

of drafting a „European bill of rights‟ – the ECHR – became the framework for 

a pioneering codification of European human rights practices in terms of a 

novel European law which greatly mobilised the international legal intelligent-

sia.4 In a way, looking into these two socio-political and legal processes sup-

plies an access to the laboratory of what currently is taken for granted, namely a 

European law formed by a set of practices and an objectified knowledge capa-

ble of withstanding the challenges of European and national political interests 

and through which one can visualise the political organisation of Europe. This 

is composed, on the one hand, of a corpus of relatively unified knowledge ap-

plied by a community of specialised professionals and, on the other, of a legal 

community acting with a degree of independence, particularly in regard to the 

diplomatic interests of their home-country in the maintenance and further de-

velopment of this knowledge. As we shall return to the specific cases of the 

Briand-Project and the early history of the ECHR throughout this article, it may 

be useful first to provide a brief overview of these two moments in the con-

struction of European legal and political orders. 

2.1 The Briand Project and the Invention of Europe as a Legal Category5  

The Briand-Project on a „Union fédérale européenne‟ provides an interesting 

account of the genesis of the relations between law and politics in Europe. Im-

portantly, the Project was conceived in a context where the leading body of 

                                                           
3  See further in A. Vauchez & G. Sacriste, „La “guerre hors la loi”, 1919-1930. Les 

origines de la définition d‟un ordre politique international‟, (2004) no. 151-152 
Actes de la recherche en sciences sociales, 91-95 (94). 

4  See further in M. R. Madsen. „La Cour qui venait du froid. Les droits de l‟homme 
dans la genèse de l‟Europe d‟après guerre‟, (2005) Critique internationale (forth-
coming). 

5  The research on the Briand-Project has been carried out in cooperation with Guil-
laume Sacriste. For a more detailed analysis, see G. Sacriste and A. Vauchez, „Le 

plan Briand d‟Union fédérale européenne ou l‟impossible autonomie du constitu-
tionnalisme européen des années 1920‟, in :G. Pécout (ed.), Frontières de l'Europe 
XIX-Xxème, Paris: ENS Ulm  (2004) 137-158. 
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expertise on European integration was economics. In the dominant view at the 

time, the question of Europe did not appear as a legal one, but rather as mainly 

requiring economical tools and concepts. The promotion of the idea of Europe 

was, then, in practice led by large corporations (predominantly the coal indus-

tries) and corporate interest organisations.6 These economic actors vividly in-

terrelated with each other and contributed to the focusing of the initial encoun-

ters on economic strategies (lowering of tariff-walls, the creation of a customs‟ 

union, etc.) as the means for creating de facto integration which would, ulti-

mately, contribute to peace on the continent. Reflecting these stakes, in the ini-

tial phases law was hardly considered as the relevant science of government for 

engineering a peaceful Europe. It is in this light that the originality of the Bri-

and-Project presented by the French delegation in 1929 before the General As-

sembly of the League of Nations can be fully appreciated.7 The Project rejected 

these politics of de facto economic integration, asserting “the general subordi-

nation of the economic issue to the political issue”.8 Building on this radically 

new European political standpoint, a 1930 Memorandum substantiating and 

specifying the 1929 Project laid out a first institutional architecture for a Euro-

pean legal and political order.9 

A highly novel idea at the time, the key objective was to engineer a Euro-

pean political structure that could ensure an equality of rights among all the 

Member States and avoid the hegemony of the large European powers which so 

far had structured inter-State relations on the continent. The project was in 

many ways preoccupied with finding institutional solutions that would guaran-

tee such a political equality.10 Thereby, the Project not only offered a first out-

                                                           
6  These included the newly created International Chamber of Commerce and Industry 

as well as a number of associations, ranging from the famous „PanEuropa‟ to the 
„Union douanière européenne‟ to the „Coopération européenne‟. 

7  It should be pointed out that the French Ministry of Foreign Affairs, the Quai 
d‟Orsay, was at the time dominated by the centre-Left politics of the „parti radical‟. 
Inspired by the ideas of multilateralism and the so-called „esprit de Genève‟, the 
promotion of peace among nations through international political cooperation be-
came a priority. Correspondingly, the Briand-Project was an attempt to transpose 
the international political ideals of the League of Nations to the new emerging ter-
rain of Europe. 

8  „Memorandum sur l‟organisation d‟un régime d‟Union fédérale européenne‟, in: A. 
Fleury & L. Jilek (eds), Le plan Briand d’Union fédérale européenne, Bern: Paris 
(1998). 

9  In practice, the Project suggested setting up three institutions in order to secure a 
„moral Union‟ between European nations, an idea at the heart of the thinking of Ar-
istide Briand: a „Conférence européenne‟ made up of the Member States; a „Comité 
politique permanenently in charge of the daily operations of the Union, and a „Se-
crétariat administratif‟. 

10  For example, displaying its vision of a real „Conférence européenne‟ it recom-
mended that “in order to avoid any form of domination by one of the member 
States, the presidency should be annual and exercised by rotation.” The same prin-

ciple was to apply to the „Comité politique permanent‟. See further the “Memoran-
dum sur l‟organisation d‟un régime d‟Union fédérale européenne”, in A. Fleury and 
L. Jilek (eds), op. cit. 
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line of a constitutional organisation of a „European Union‟, but also mobilised a 

whole new vision of institutional engineering of a supranational political or-

ganisation. Because of this emphasis on the political integration of Europe, it 

also offered an opportunity for jurists – mainly public law professors – to start 

reflecting on European constitutional law and, more specifically, on a constitu-

tional frame for such a political European organisation. Of particular interest 

here, jurists from a number of European countries and various „Sociétés sa-

vantes‟ dedicated to international law tried (and mainly failed) to seize this 

project. In face of this diplomatic move, they tried to build a legal criticism of 

the project (considering it too vague and too political), as well as showing how 

necessary legal schemes were, not only in order to be precise about terms, defi-

nitions and procedures, but also because of, or in the name of, the superiority of 

the legal approach to any other way of resolving conflicts. They generally pro-

moted the „rule of law‟ and specifically the idea of a common European court 

as the most reliable and durable mode of establishing a harmonious political 

union. This was regarded as the essential instrument for solving, in a more effi-

cient way than the various institutional and political “tricks” suggested by the 

Briand-Project, the conflicts inherent in the idea of European integration, in-

cluding hindering any predominance of the large European powers within such 

a „Union fédérale européenne‟. Despite the short life of the Briand-Project, in 

regard to the subsequent European construction it was a critical moment in re-

spect to the legal categorisation of Europe and, more generally, in the mobilisa-

tion of a European political project using constitutionalism. 

2.2 The ECHR – Human Rights in the Genesis of Post-War Europe  

The drafting and institutionalisation of European Convention on Human Rights 

(ECHR) provides a different, most conspicuously more successful, instance of 

the advancement of the legal integration of Europe. Yet, a number of the dy-

namics of the Briand-Project were replicated, particularly as concerns the inter-

face of law and politics, as well as the legal strategy of promoting a central 

Court (and Commission) to uphold and police the project. The contexts and the 

scopes of the two projects were, however, significantly different. This influ-

enced the political stakes and ultimately the concrete legal innovations coming 

out of the ECHR. Above all, the ECHR, as well as the Council of Europe, con-

tinued an idea already initiated by the UN of building international cooperation 

and law in order to safeguard against a repetition of the Second World War. 

Reflecting this specific post-war sentiment and its European particularity, the 

ECHR project was regarded as a particularly suitable instrument to prevent new 

fascist atrocities.11 The rapid drafting of the EHCR further reflected the new 

                                                           
11  Another more immediate concern, among the many resistance fighters participating 

in the negotiations, European human rights provided the concrete measures to rem-
edy the odious protection of fundamental rights that the „occupied‟ legal system had 
furnished during WWII. A good account of WWII justice is found in A. Bancaud, 
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fear of Soviet expansion into Western Europe. Indeed contrary to the universal-

istic rhetoric deployed at the UN during the drafting of the Universal Declara-

tion of Human Rights (UDHR), the ECHR itself and the Treaties establishing 

the Council of Europe applied a deeply Westernised vocabulary of „liberty and 

democracy‟. The ECHR was, in other words, drafted in full Cold War-mode 

and virtually constituted a continuation of the resistance fight against oppres-

sion and foreign occupation. But for these reasons, the ECHR was not to be 

paralysed by bloc politics as had happened to the UN Human Rights Commis-

sion in charge of the UDHR. Even if some of these original objectives were lost 

along the way, the ECHR was also an element of a larger European scheme for 

developing a geo-political European alternative, a European „third position‟ 

which required European integration and cooperation. But, as we now know, 

European economic and political integration was in practice to find a different 

venue in Brussels, whilst Strasbourg became the new capital of European hu-

man rights.  

As with the negotiations of the Briand-Project – or indeed the reactions to 

the Project by the community of legal scholars with international and European 

interests – the ECHR offered a chance for jurists to develop and impose their 

expertises in the pursuit of European unification. Given the specific context and 

political stakes, this group of actors comprised a number of „resistance lawyers‟ 

such as the French resistance leader and Christian Democratic Minister of Jus-

tice, Pierre-Henri Teitgen, but also leading jurists with good command of the 

political game such as the British Conservative and barrister, Sir David Max-

well Fyfe, and the Belgian professor, Fernand Dehousse, all belonging to the 

„International Juridical Section‟ of the European Movement. The drafting of the 

ECHR took place in a new, more coherent European policy space than had 

been the case with the Briand-Project. In practice, whereas the jurists provided 

a great deal of the finer details, as well as the innovative idea of a Court, their 

endeavours were subsequently screened and fine-tuned by the Conference of 

Senior Officials before being put before the politicians. At this stage, due to the 

political importance attached to the ECHR, the autonomy of the legal expertise 

was in many ways limited. Subsequently, however, in the institutionalisation of 

the Convention, the jurists gained a far stronger presence and more direct influ-

ence. Operating in an altogether different configuration of politics and law, the 

network of jurists – predominantly law professors – appointed to carry out this 

task gradually helped turn the political master-plan of the ECHR into solid law, 

taking off in the 1960s and going so far as to actually challenge the conduct of 

some leading Member States.12 Together with the parallel projects undertaken 

in Brussels, this was the first indication of a growing force of European law.  

                                                           
Une exception ordinaire: La magistrature en France (1930-1950),  Paris: Galli-

mard (2002). 
12  A.W.B.  Simpson, Human Rights and the End of Empire: Britain and the Genesis 

of the European Convention, Oxford: Oxford University Press (2004). 
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3. From International to European Affairs: Outline of a Structural 

Framework 

These early events in the process of Europeanisation illustrated by the Briand-

Project and the ECHR were more than just historical preliminaries to the cur-

rent debates; they are illustrative on the way that “legal thinking” on Europe 

and the associated set of actors – European jurists – emerged as distinct catego-

ries. There are indeed some noteworthy similarities between the arguments and 

institutional solutions put forward during these two formative episodes and the 

ones evoked more recently in the intervention of law and of lawyers in the 

building of a new European Constitution. The original genesis of a European 

constitutionalism, of a rationalised and systematic set of legal rules concerning 

the organisation of intra-European relationships among States, has generally to 

be related to the broader socio-political processes that made it perceivable as a 

specific topic of interest in the form of a new field of application of legal exper-

tise. In a context where law professors tended to regard themselves not only as 

legal scholars but also as experts of politics, as well as international advisers of 

governments, the transformation of the geo-political context from the inter-war 

to the post-war period greatly structured the way these key actors defined their 

subjects and venues. Generally, the rise of Europe as a legal subject reflected 

the transformation of the international field with the decline of the European 

imperial powers and the emergence of new terrains for international influence. 

We can briefly chronicle the structural framework of international legal inven-

tion of Europe. 

Already in the 1920s, European jurists with a taste for international law – 

for example those gathering at the various learned societies like the Institut de 

droit international founded in 1873 or the Union Juridique Internationale 

founded in 1919 – were more and more obliged to start perceiving themselves 

less like the guardians of doctrine and the “legal conscience of the civilized 

world”13 involved in a mission to spread (legal) civilization throughout the 

world, and more as a group of European lawyers increasingly investing in 

European affairs. This mirrored a larger geo-political context. The League of 

Nations itself was progressively loosing legitimacy to speak in the name of the 

„international community‟ in the 1920s and looked increasingly like a predomi-

nantly European organisation: the absence of the United States, the gradual 

withdrawal by many Latin American states during the 1920s as well as the criti-

cal entrance of Germany in 1926 confirmed this trend.14 This process of nar-

                                                           
13  For an analysis of the “founding manifesto” of the Institute for International Law 

(1863) and its key founders (the Belgian Rolinn, the Dutch Asser and the British 
Westlake) M. Koskenniemi, The Gentle Civilizer of Nations. The Rise and Fall of 
International Law 1870-1960, Cambridge: Cambridge University Press (2002), 11-
97. 

14  Although most of Central and Latin American States had initially taken part to the 

League of Nations, they gradually withdrew from the international organisation in 
the 1920s: Argentina left in 1920, Peru and Bolivia in 1921, Costa-Rica in 1924 
and finally Brazil in 1926. 
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rowing European ambitions to the continent itself (and its colonies) was in a 

way exacerbated by the fact that, on the other side of the Atlantic, the strategies 

of Pan-Americanism enjoyed a certain success. Very much contrary to the iner-

tia marking the League of Nations, the different inter-American conferences 

were leading to concrete results, especially in the area of law: the advancements 

of the codification of Pan-American law, the development of institutions of 

arbitration among American States, etc.15 What emerged was almost a competi-

tion between a European-dominated League of Nations and a rising Pan-

American Union, a competition and growing separation also visible within the 

community of international legal scholars: a European counterpart to the rapid 

and successful codification of a truly American law was even promoted by the 

League of Nations itself in 1930. These ideas were further refined and ad-

vanced by the input of a number of learned societies, particularly the Union 

juridique internationale where the thesis of regionalized international law was 

gaining substantial support.16 Hence, with the failure of the League of Nations, 

the idea of a new approach to international law sidelining the traditional univer-

sal canon and focusing on (pan)European/(pan)American structures started 

developing from the mid-1920s and gained momentum soon after. It is this 

reorientation in the scholarship and activism of the international law community 

which generally helps to explain the investment by international legal scholars 

in the Briand-Project of a Union Fédérale Européenne, offering a first practical 

test to these new ideas and doctrines. 

This inter-war reorientation in the definition of the subjects of the legal sci-

ence of international relations, as well as the transformation of the concrete 

problems this knowledge was facing, were to gain further momentum after the 

Second World War. Paradoxically, both the ideas of regionalisation and the 

universal ambitions of international law were gaining terrain in the post-war 

period. The abandoning of the League of Nations in favour of the creation of a 

more truly international, although Western-dominated, successor in the form of 

the United Nations took place in parallel to great regional developments, for 

example the ECHR itself which had its Pan-American counterpart in the Inter-

American Declaration of the Rights and Duties of Man (1948). Other key ex-

amples were the comparative bodies of the Council of Europe and the Associa-

tion of American States, as well as the military strategic organisations of NATO 

and the Warsaw Pact. In this process of intensification of inter-national institu-

tionalisation, the European processes stand out both in the form of the Euro-

pean Community and in the form of the ECHR by the fact that they reached far 

                                                           
15  Cf. See the various Inter-American specialised agencies such as the International 

Law Commission (1915). See C. Stoetzer, The Organization of American states, 
London: Prauger (1993). 

16  The Chilean Alejandro Alvarez, co-founder in 1906 of the American Institute for 
International Law and grand-maître of American codification but also leading 
member of the Union juridique internationale (a group close to French diplomatic 

interests and engaged in the defence of the Briand-Project), had a great impact on 
the idea of regionalization of international law. He went on to become a judge at the 
International Court of Justice (1946-1955). 
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more sophisticated legal and political results than any of their counterparts. On 

a structural level, the constructions of distinct European legal and political or-

ders took place as part of a transformation of the international field seeing the 

imperial powers decline and reorient themselves towards the still relatively 

uncharted land of Europe. Basically, the idea of Europe as a coherent entity 

rather than the crossroads, or indeed battle-zone, of the interests of the „impe-

rial societies‟ was emerging at this point as a consequence of the lost initiative 

and potency of these key European countries.17  

The conjunction of the decay of the European imperial powers and the rise 

of the European idea was fundamental to the success of the new regional pro-

jects such as the ECHR. One might even consider it a historical irony that the 

decline of French and British imperial power coincided with the internationali-

sation and Europeanisation of one of the greatest accomplishments of their re-

spective political and democratic culture, human rights, something which had 

been practically impossible under the imperial model of conducting interna-

tional affairs.18 Freed from both the constraints of decolonisation and of direct 

Cold War politics, European integration allowed a high degree of technicalisa-

tion and scientification which favoured the original pioneers of this idea. Con-

cretely, the autonomisation of these European orders was pushed forward by 

the gradual emergence of a legal science focusing on European matters as the 

essential means of differentiating these institutions from direct political and 

diplomatic interests and stakes. Also, the corps of jurists seeking to develop and 

apply this new more specialised legal science was eventually to define them-

selves as the professionals of European law and institutions. The autonomisa-

tion of the supranational European institutions, and thereby more generally of 

Europe, was closely linked to the autonomisation of this legal corps and its 

knowledge on Europe. In many ways, this is the key point of divergence be-

tween the success of the regional European arrangements and the relative leth-

argy of competing, mainly Pan-American, arrangements. 

4. The Believers in the ‘International Rule of Law’: The Rise of a Euro-

pean Legal Community 

As indicated, the genesis of European constitutionalism and the various invest-

ments in this idea cannot solely be explained from an outside perspective focus-

ing on the transformation of the structure of political opportunities and inter-

ests. Attention should also be paid to the specific history of the autonomisation 

and professionalisation of legal fields and the consolidation of law as a specific 

body of scientific knowledge particularly applicable to European politics.  

                                                           
17  The notion of „imperial societies‟ is developed in C. Charle, La crise des sociétés 

impériales: Allemagne, France, Grande-Bretagne 1900-1940, Paris: Éditions du 
Seuil (2001), 17. 

18  See further in M. R. Madsen, „“Make Law, Not War”. Les “sociétés impériales” 
confrontées à l‟institutionnalisation internationale des droits de l‟Homme‟, (2004), 
no. 151-152 Actes de la recherche en sciences sociales, 97-106. 



 Mikael Rask Madsen and Antoine Vauchez 

 

24 

4.1 Law as a Science of International Politics 

Due to the emergence of modern law as a part of the genesis of the State,19 

jurists have inherently been agents of State expertise, generally playing key 

roles in the international import and export of State knowledge and institutions 

which has long defined the international field.20 However, in the original con-

figuration of the international field of the late nineteenth century dominated by 

the imperial European powers, international jurists as such were not yet present 

on the international scene. Instead, a group of „gentlemen legal politicians‟ with 

significant social and political resources shared the business of international 

relations with an equally exclusive group of cosmopolitan notables trading in 

State expertise. Made up by nationals from a series of countries, this cosmo-

politan elite shared the privilege of not only belonging to a national upper class 

but to an international one as well. While the international field was historically 

marked by this closed, exclusive club of States experts who adopted a largely 

dilettante approach to their international activities, the intensification of both 

legal and political interaction in the period 1920-1960 led to a significant in-

vestment in international and European institutions, changing the game. What 

simply used to be the hobby of the aristocratic generalists was increasingly to 

become a full-time occupation for an array of professional specialists, competi-

tively trying to construct new international and European venues configured 

around their own specific expertises. International and European legal science 

more generally went from being an affair between gentlemen conducted in 

closed networks to eventually becoming part of an increasingly differentiated 

domain of practice. 

This overall transformation is not only interesting because it helps explain 

the formation of a group of professionals specialized in the building of a Euro-

pean legal science, but also because it provides an account of the emergence of 

a body of beliefs and doctrines structured around the superiority of law as the 

means of rationally organising European politics that helped define contempo-

rary European jurists and their self-perceptions. The belief in the law and the 

„rule of law‟ had its roots in the differentiation of national legal fields, a process 

accelerating in the late nineteenth century as part of the redefinition of the 

modern States in Western Europe.21 Moreover, the rise of a scientific paradigm 

                                                           
19  E. Kantorowitz, „Kingship Under the Impact of Scientific Jurisprudence‟, in: M. 

Clagett, G. Post & R. Reynolds (eds), Twelfth-Century Europe and the Foundation 
of Modern Society, Madison: University of Wisconsin Press (1961), 89-111, and A. 
Padoa Schioppa (ed.), Legislation and Justice, Oxford: Oxford University Press 
(1997). 

20  This conceptualisation builds on the analysis in M. R. Madsen & Y. Dezalay, „The 
Power of the Legal Field: Pierre Bourdieu and the Law‟, in: R Banakar & M. 
Travers (eds.), An Introduction to Law and Social Theory, Oxford: Hart Publishing 
(2002), 189-204. 

21  On these transformations, see O. Beaud & P. Wachsmann, La science juridique 
française et la science juridique allemande de 1870 à 1918, Strasbourg: Presses 
Universitaires de Strasbourg (1997); G. Sacriste, „Droit, histoire et politique en 
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at the law faculties helped transform law from being a humanistic knowledge to 

becoming a social science focused on the rational organisation of social rela-

tions and conflicts. One of the central beliefs coming from this new credo was 

the assumption that legal models of conflict-resolution were superior, more 

advanced and more civilised, than traditional means, including politics, of me-

diating social conflicts. These new legal ideals and technologies were trans-

ferred to the international level, seeing the appearance of an embryo of an in-

ternational legal community with its own venues and subjectively organised 

around the objective of spreading the „rule of law‟ as the means to build dura-

ble international peace.22 If there was one thing that supplied a degree of co-

herence to this otherwise fluid international legal community, it was the inter-

nalised beliefs in the „inner force‟ and the efficiency of law. With the growing 

institutionalisation of this body of knowledge, a legal critique of politics 

emerged which emphasised rational arguments deriving from legal reflection 

over the allegedly irrationality of the political decision-making processes. It is 

on the basis of this basic belief in science that the whole community of interna-

tional legal scholars for example criticised the Briand-Project, pointing out the 

incoherencies the project contained.23  

                                                           
1900‟, (2001/4) Revue d’histoire des sciences humaines; and C. Tomlins, „Le 
champ juridique et son histoire: réflexions à partir du cas américain‟, in CURAPP, 
Sur la portée sociale du droit, Paris: Presses Universitaires de France (2005, forth-
coming).  

22  Being among the first international legal „venues‟ and universities, the Institute des 
Hautes Etudes Internationales was founded in 1926 and the Hague Academy of In-
ternational Law was founded in 1921. During the same period international law re-
views and various Sociétés savants started emerging, including the Institut de droit 
international, the Union juridique internationale and Société internationale de leg-
islation comparée. See G. Sacriste & A. Vauchez, „Les „bons offices‟ du droit in-
ternational. La constitution d‟une autorité non-politique dans le concert diplo-
matique des années 1920‟, (2005, forthcoming) Critique internationale. 

23  For example, Louis Le Fur, one of the first theorists of international law, denounced 
the confusing ideas of the Project as it both sought “some sort of federal link”, 
whilst simultaneously affirming that the Project did not imply handing over of sov-
ereignty. This critique was, at the same time, also an attempt to gain „jurisdiction‟ 
over these politics on Europe: the lack of legal coherence and precision exhibited 
how the Project had been drafted by people who exclusively had in mind the politi-
cal issues at stake as well as its possible promotion vis-à-vis fellow European dip-
lomats. In other words, they perceived the text as the product of principally political 
interests and tactics, a fact highly contradictory to the supposed objective of build-
ing solid and durable institutions. Needless to say, only law and lawyers could pro-
vide such lasting and consensual institutional models. Ferdinand Larnaude, dean of 
the Parisian Law school and a leading figure in the negotiations of the Versailles 
treaty, plainly argued that only legal science and disinterested actors – jurists – were 
capable of offering a serious and solid model for building an effective supranational 

European organization. Hence, only the force and ideal of legal science (neutrality, 
universalism, autonomy) would provide the means for trespassing the competitive 
diplomatic interests. 
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4.2 Transnational Legal Communities 

The exportation of these ideas to the international field was facilitated by the 

emergence of more substantial transnational networks of jurists in the 1920s. 

These networks of mainly legal academics also started challenging the tradi-

tional assumptions that legal practice on the international level was best carried 

out by legal counsellors working at foreign services as civil servants, having the 

restricted work-load of legally rationalising and clarifying the diplomatic inter-

est of the State. Two processes contributed to the rise of international legal 

science and of transnational networks of legal scholars. One was spurred by the 

considerable investments by a number of US philanthropic foundations, par-

ticularly the Rockefeller and the Carnegie Foundations, in law and learned law-

yers as the means for building international organisations and promoting inter-

national humanitarianism and peace. This allowed an intensification of the en-

counters of the small community of law professors claiming an expertise in 

these subjects. The second process was related to the overall emergence of mul-

tilateral institutions in the 1920s – the League of Nations, the International La-

bour Organisation, a permanent Court of International Justice, etc. – which not 

only offered professional positions relatively independent from national alle-

giances but also an opportunity to test the legal theories and technologies of 

peace. The utopia of a law of international relations gained momentum at this 

point by the promotion of international legal science as a superior tool to estab-

lish peace and prosperity than the increasingly old-fashioned politics of power. 

However, apart from opening a few academic positions (for example at the 

Institut des Hautes Etudes Internationales of Geneva or the Académie de droit 

international of The Hague), the international community of international legal 

scholars in charge of this mission remained fragile and weakly specialised. In 

practice, the learned jurists engaged in this work could hardly claim to be a 

network of specialists of international law and, obviously, much less so of 

European law. Their discipline (European and international law) was far from 

securing even minimal academic acceptance in European universities where 

public international law remained a domain of little significance compared to 

the core subjects of the legal curriculum. By the pioneering nature of these pro-

jects, the protagonists were drawn from the ranks of various legal sub-

disciplines as well as various legal professions, brought together by little more 

than a common international interest. They could hardly be further away from 

the world of contemporary European and international law, having considerable 

resources in the form of differentiated knowledge nurtured by an array of text-

books, legislation, professional journals, and specialised university pro-

grammes. The list of the main French legal scholars intervening in the discus-

sion related to the Briand-Project is highly illustrative in this regard: Ferdinand 

Larnaude, dean of Paris law faculty, Georges Scelle, Louis le Fur and Boris 

Mirkine-Guetzevich were very well-established nationally as scholars of public 

law; their international and European activities represented but a very small 

part of their academic practices.  
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Whereas there was no clear rupture with this model of producing international 

law in the post-war period, there was a considerable change in the perceptions 

of the international community. Generally, the network structure and the feeble 

differentiation of law from international politics remained a conspicuous fea-

ture, but the acceleration in the creation of international organisations and con-

ventions created far more positions for internationally interested jurists. While 

the euphoria coming out of the victory over Nazi-Germany greatly helped the 

rapid post-war international institutional build-up, the rise of Cold War tensions 

only a few years later made this international jubilation come to a sudden halt. 

In the community of international law, the combined effects of the devastation 

of the Second World War and the new constraints of the Cold War contributed 

to the fall of the grand idealism of international law of the inter-war period.24 

In itself the mounting of Cold War politics effectively deprived universal doc-

trines of international law of meaningful applications, exemplified by the des-

tiny of post-war master plans such as the Universal Declaration of Human 

Rights. This sentiment was, for example, reflected in the writings of the emi-

nent Cambridge professor of international law, Sir Hersch Lauterpacht, who 

launched a heartfelt critique of the lack of substantial legal protection in the 

high-prose of the human rights declarations being drafted at the time.25 Before 

the war he had belonged to the academic, cosmopolitan circles interested in the 

League of Nations, but his post-war offensive into the concretisation of a global 

world order was of a far less ambigious and less formal character. At the same 

time, however, unfulfilled universalists such as the French professor, René Cas-

sin, continued the quest for a universal law. But even Cassin had to come to 

terms with an international political order constraining this idealism on both the 

international and European levels.26 In this context, the legal concretisation of 

the European terrain through the ECHR and the other parallel projects on 

European integration offered the venues for an international legal engagement 

which was both less formal and more technical. In that sense, the overall con-

struction of post-war Europe as a concrete task corresponded with a change in 

the visions of the international legal community. This did not necessarily imply 

that they were more autonomous, but they had more practical tasks in hand and 

worked mainly on the regional level. 

                                                           
24  See further in M. Koskenniemi (2002), op.cit. 
25  Ibid., 398.  
26  M. Agi, De l’idée d’universalité comme fondatrice du concept des droits de 

l’homme, d’après la vie et l’œuvre de René Cassin, Antibes: Éditions Ap‟Azur 
(1980). 
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5. Building Law out of Politics: The Legal Stakes in the Political Encir-

cling of Europe 

5.1 The Dependence of Legal Expertise on “National Interests”  

 

Although an embryo of an international and European legal field was emerging 

in the inter-war period, taking off more strongly after the war, on the whole 

national governments remained the key actors. They held the power of nomina-

tion to the relatively few positions available to international legal experts and 

had very direct stakes in the fabrication of a European order. Despite their be-

lief in the notion of a trans-national science, international legal scholars pro-

moting the idea of Europe remained entangled in, dependent on, and even the 

straightforward advocates of, the interests of their home foreign policies. Rang-

ing from direct dependency on their domestic foreign ministries to more ad hoc 

relationships, the core group of actors comprising mostly foreign office legal 

advisors and professors were permanently under pressure from diplomatic in-

terests in their legal positioning in these projects. Consequently, rather than the 

product of an autonomous scientific community, the legal scientification and 

reconstruction of Europe owed much of its breakthrough to the growing inter-

ests of European governments themselves in the beginning of the 20
th

 century 

towards legally formalising their new politics of Europe. The post-war proc-

esses only confirmed this tendency, although the concretisation and new impor-

tance of the European master plan offered more professional work to this com-

munity, accelerating the processes of differentiation. 

The polemics associated with the Briand-Project are highly illustrative of 

the inter-war period and the interplay between national diplomatic interests and 

European jurists. Far from providing a coherent and unanimous reaction to the 

project, the community of international legal scholars was deeply divided along 

the lines of their national origins. In a context where law generally remained 

heavily dependent on the political field and in which international legal schol-

ars were frequently directly employed as legal advisors and consultants to their 

respective ministries of foreign affairs, hardly any of them could claim to be 

free-moving experts acting beyond the imperatives of national interests. Strik-

ingly, despite the fact that the Briand-Project objectively sought to promote 

idea of multilateralism to which international legal scholars scientifically and 

ideologically subscribed, the large majority of the law professors involved 

tended to stay loyal to their respective governments‟ position. Echoing the posi-

tion of the British Foreign Office, for example the involved British interna-

tional legal scholars denounced quite sharply the very idea of a regional per-

spective and argued for an international organisational solution to the interna-

tional crises – in this view, the Briand-Project was basically not just useless but 

directly counterproductive as it greatly impaired structures such as the League 

of Nations. This position of criticising the new regionalism from the point of 

view of the alleged universalism of international law was also repeated by Al-

fred Zimmern, a prominent figure of the emerging transnational field of inter-

national law, professor of international law at Oxford and Director of the Insti-
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tut des hautes études de droit international de Genève. Moreover, jurists from 

Italy and Germany gave the Project a rather chilly reception, curiously mirror-

ing the positions of their own governments. As a matter of fact, the only jurists 

outside France who gave credit to the Briand-Project were those who belonged 

to countries with close connections to French diplomacy, for instance Romania 

and Poland. The emerging legal science thus appeared deeply interwoven with 

the various national fields of power, unable to impose itself as an autonomous 

and scientific knowledge on international government during the 1930s. Indeed, 

the case of the Briand-Project demonstrated how very different national inter-

ests were projected into the international/European idea by a whole ensemble of 

European foreign services seeking to deploy a legal argumentation to defend 

their essentially political positions on the questions raised by the Project. 

5.2 Legal Expertise as a Diplomatic Tool  

The post-war politics of European integration as it was exhibited in the specific 

case of the ECHR showed some of the same traits of a diplomatic imposition on 

the production of a new legal field of expertise. However, the mere fact that the 

ECHR was actually finalised and adopted by a majority of Western European 

countries offered a framework consisting of both an overall plan for an institu-

tional architecture and a document containing generally defined legal provi-

sions to be concretised by the creativity and expertise of European jurists. The 

institutionalisation and legalisation of the Convention basically offered a novel 

opportunity of creating European law of which the failure to adopt the Briand-

Project had deprived the jurists of the 1930s. But the case of the institutionali-

sation of the Convention paradoxically both suggests the beginning of a new 

phase in the production of an autonomous European legal knowledge and a 

continuation of diplomatic hegemony in the area of allegedly pure European 

law. This has to be explained in terms of the specific climate of the ECHR. 

Recalling the specific geo-political context of the drafting of the ECHR, it is 

probably not an exaggeration to claim that the majority of States adopting the 

ECHR initially perceived of European human rights as measures against exter-

nal threat and generally as a means to help deter the future rise of fascism in 

Europe, rather than as an instrument for substantially altering or unifying the 

practices of the legal systems of the Member States. It was fundamentally an 

export-trade to a new European legal and political terrain, and the intricate 

questions related to compliance between national practices and the European 

level were far off. In other words, the production of an effective European hu-

man rights law was not immediately supposed to impose great legal changes on 

the Member States, putting some serious constraints on the jurists appointed to 

develop this machinery. 

This mental and political exteriorisation of the reach of the Convention also 

helps explain how, for example, French and British agents could pursue key 

roles comfortably assuming that the ECHR was merely a Europeanisation of 

their own particular national practices of „libertés publiques‟ and civil rights – 
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and this in a context of mounting human rights problems in the colonies. The 

case of the declining imperial societies is generally illustrative of the question 

of the relationship between European law and European diplomacy in the im-

mediate post-war period. The French stance towards the ECHR was generally 

structured around a „latter-day imperialist balancing act‟ consisting of both 

securing that colonial matters remained an issue of national sovereignty and, 

simultaneously continuing a tradition of supplying „universals‟, in this context 

the self-promotion in the area of human rights. The French investments in 

European – and international – human rights were significant at the genesis of 

the regime but, curiously, France did not ratify the Convention until 1974 and 

did not allow individual petitions before the Court until 1981. Overall, this was 

due to a general disbelief in supranational control in the area of „libertés pub-

liques‟, a perception only exacerbated during the colonial battles where the 

quest for sovereign control and non-intervention of the international community 

seemed paramount. Because of this curious position vis-à-vis the ECHR, 

France only had one representative in Strasbourg, René Cassin, who neverthe-

less went on to become both Vice-President and President of the Court. In 

terms of the development of the institutional identity of these institutions, the 

ambiguous French position had an important indirect effect. These strategies 

generally projected the logics of international cooperation to the institution in 

the sense that it promoted a measured development, preventing even its own 

high-profile envoy to get carried away with the universalist discourses intrinsic 

to human rights. 

Both the British stake in the ECHR and the group of actors involved were 

different from the French, but the outcome was similar and further advanced the 

„diplomatic‟ approach to the institution. While the French „model of excel-

lence‟ relied on entrepreneurial law professors with links to the resistance 

movements as well as to politics (notably Pierre-Henri Teitgen and René Cas-

sin), the British Foreign Office and its own agents were largely to control this 

pole of international and European development. After having assured that the 

Council of Europe only developed as a conventional international institution, 

the UK generally sought to play a leading role in the development of the sys-

tem. When the ECHR was ready in 1950, the UK was the first state to sign; in 

1966, after overcoming the chronic debate on whether it was acceptable that an 

international legal institution should oversee national British law, the UK ac-

cepted the right to individual petition for British individuals under the ECHR 

and did the same for individuals in its Crown Dependencies and dependent 

territories in 1967.27 However, the subject was kept under a certain control by a 

nomination strategy that greatly favoured Foreign Office legal experts. With the 

exception of the occasional grand professeur being promoted – and then only 

after having passed the test of being a „pure‟ jurist with an understanding of 

British interests – Foreign Office legal advisors as well as a few other qualified 

                                                           
27  See Sir Vincent Evans, „The European Court of Human Rights: A Time for Ap-

praisal‟, in: R. Blackburn & J. J. Busuttil (eds), Human Rights for the 21st Century, 
London: Pinter (1997), 88. 
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civil servants were to dominate the area of human rights at the birth of its insti-

tutions. This appointment strategy greatly enhanced the importance of conven-

tional public international law in the on-going process of conceptualising and 

defining human rights, and helped maintain the diplomatic values of the For-

eign Office at these venues: nation, national interests, geopolitics, pragmatic 

diplomacy, etc. The impact of this strategy can be illustrated by the fact that Sir 

Hersch Lauterpacht, unquestionably the leading authority on international hu-

man rights law in the post-war period, was never appointed to a central human 

rights office and only worked in the periphery of the field. Overall, the Foreign 

Office‟s offensive into the domain had the effect of a diplomatic imposition in 

the production of the new European human rights doctrine. 

These dynamics of the emergence of the European human rights institutions 

were illustrated in the initial institutional genesis. The Court and Commission 

were generally hesitant for the first ten to fifteen years, a fact partly attributable 

to the key agents‟ habitus influenced by diplomacy and public international 

law. As well, the basic uncertainties as to the reach of these institution in the 

light of its parallel genesis to the Cold War and the constraining national strate-

gies in respect to the institution contributed to this situation. But, this constrain-

ing inter-nationalisation of the institution had the paradoxical effect that it not 

only helped the institution manoeuvre the Cold War landscape and the politics 

of decolonisation, but also turned out to be critical for gradually convincing the 

Member States that it was a serious legal and, in a way, “international” institu-

tion.28 The reluctance basically helped build up the confidence of the Member 

States: in the words of a former British judge at the Strasbourg Court, “they 

didn‟t feel that the system was going mad and that, you know, any applications 

from any old chap that felt his rights had been violated would be successful 

before the Commission.”29 The institution‟s gradual move towards the position 

as the supreme author of human rights law in Europe was helped by this image 

of the institution as a reliable, respectable, legally conservative institution of no 

                                                           
28  We cannot go into details about the first decisions of the two European bodies but 

only refer to the gradual construction of these institutions through the concrete 
cases. One of the first cases, which took new institutions to the test was the inter-
state complaint filed by Greece alleging British practices on Cyprus in the mid-
1950s to mount to torture. This prompted a mission to be sent to the troubled island 
by the European Council. Headed by the distinguished professor, Max Sørensen, 
much to British regrets the mission started actively gathering information. But, what 
was building up to become a serious conviction in Strasbourg imploded with the 
1959 Zurich settlement on Cyprus by the use of diplomacy rather than law. Shortly 
after, however, the so-called Lawless-case concerning the use of detention without 
trial in Ireland – a procedure also used by the British in Northern Ireland – once 
again put the British Foreign Office on alert. This warning of the mounting force of 
human rights law, however, ebbed out as Ireland won the Lawless-case. The British 
Foreign Office as well as their European counterparts could on the basis of these 
cases conclude that the ECHR system was in fact not too dangerous if handled cor-

rectly. For an excellent account of these early cases, see A. W. B. Simpson (2004), 
op.cit., 1086-1088. 

29  Interview, 25 April  2001, transcript on file with authors. 
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particular danger to the specificities of the national ways of securing human 

rights and justice. That was to change subsequently, but this transformation of 

the institutions from reluctant to activist was made possible only by the initial 

positioning of the institutions and their actors very close to the diplomatic in-

terests of the Member States. 

5.3 The Blurred Boundaries between Law and Politics as a Multi-Positional 
Game 

The beginning differentiation of the legal and political international arenas did 

not overshadow the constant interplays and crossovers between the agents of 

the two camps of law and politics and of legal expertise and diplomacy. Despite 

the autonomous and universalist claims of the corps of mainly law professors, 

the possible success of their legal formalisations ultimately depended on their 

capacity of gaining access to the relevant political actors and arenas and to 

promote their specific programmes of Europeanisation. When seen in a broader 

perspective, it was in fact mainly those law professors who benefited from sub-

stantial networks and relationships within the national political fields who 

managed to take their „theories‟ to the realm of „serious‟ international politics. 

In this regard, the actual starting-points of the various projects of Europeanisa-

tion influenced the legal actors‟ ability to impose themselves both legally and 

politically. The two cases of the Briand-Project and the ECHR showed some 

important differences in this respect. Contrary to the imposition of the Quai 

d‟Orsay and its diplomatic arsenal as the spokesmen of a new European order 

in the Briand-Project, the ECHR was more of a popular idea, at least among 

European elites, which allowed the politically endowed jurists a key position. 

The original ideas were, if not born from, then at least matured in the minds of 

jurists who shrewdly mastered the interaction with the political sphere – an area 

many of them quite directly belonged to themselves – and effectively posi-

tioned themselves in the popular European integrationist movements of the late 

1940s. Also, as noted above, in itself the geo-political climate of the drafting of 

the ECHR made the project far more concrete and attractive than the far more 

abstract Briand-Project appearing as originating from French diplomatic inter-

ests.  

The core group of jurists involved in the drafting of the ECHR exploited the 

complementarities of their legal specialisations and political contacts. Also, the 

key legal players involved with the ECHR were well aware of the importance of 

pursuing the legal idealism of Europe in pragmatic way. The best example in 

this regard was the effective political-engineering of the project by the law pro-

fessor, Pierre-Henri Teitgen. Drawing on his considerable political experience 

and on his authority as a resistance fighter in the War, Teitgen had his finest 

hour when he convinced the negotiating parties of the need to first develop the 

European protection of civil and political rights “before undertaking the gener-

alisation of social democracy” – he effectively imploded an otherwise explosive 

socio-political issue which was at the heart of the welfare orthodoxy in vogue 



European Constitutionalism at the Cradle 33 

 

across Western Europe at the time.30 More generally, the group of legal experts 

of the „Committee on Legal and Administrative Questions‟, set up at the Con-

gress of Europe meeting in the late 1940s, helped push forward a legal agenda 

and advocated the idea of a „real‟ Court when the pertinence of such institutions 

were questioned by the negotiation partners.31 What is remarkable about this 

group of actors was that their considerable legal competences could not be 

clearly distinguished from their equally impressive political contacts and per-

sonal political resources.32 More generally, the blurred boundaries between 

European law and politics was in itself a product of the relatively central posi-

tion lawyers had occupied in national politics throughout the 19
th

 century and 

the beginning of the 20
th 

century.33 The leading members of the „legal‟ contin-

gents of the delegations sent to the League of Nations, the UN and the Council 

of Europe tended to have a double-profile as both technical experts on the State 

and practitioners of politics. For the same reason, these lawyers could position 

themselves with relative ease on both sides of the weak boundary between law 

and politics and so valorise their legal competence and seek to impose legal 

tools and legal idealism at the core of politics. This relationship generally sug-

gests one of the key paths for transporting the legal utopia into the construction 

of Europe and highlights the problems of the more „pure‟ international lawyers 

in their interaction with the politics of Europe.  

6. Concluding Remarks 

In great contrast to the ideal-type of the latter-day technocratic European jurist 

having a certain independency in respect of national interests and working in a 

tightly structured European legal space, the generation of European jurists ad-

                                                           
30  J.G. Merrills & A.H. Robertson, Human Rights in Europe: A Study of the European 

Convention on Human Rights, Manchester: Manchester University Press (2001), 8. 
31  This linkage between the rise of European institutions and the broader European 

movements has been analysed in a number of works. On the European Community 
and the Schuman Plan, see for example A. Cohen, „Le plan Schuman de Paul 
Reuter. Entre communauté nationale et fédération européenne‟, (1998) 48(5) Revue 
française de science politique, 645-663. 

32  This subjective feature of the production of international and European law can be 
illustrated by the success of actors such as the aforementioned Pierre-Henri Teitgen 
on the drafting of the ECHR: A law professor, well-known member of the French 
„Résistance‟, Christian Democratic politician with good contacts to Monnet and 
Schumann and express anti-communist, he embodied some of the key objectives at 
stake. 

 In this respect, see for example the figures on the over-representation of lawyers in 
national Parliaments in Europe in H. Best & M. Cotta (eds), Parliamentary repre-
sentatives in Europe: 1848-2000, Oxford: Oxford University Press (2000). See also 
the brief analysis of this relationship and its transformation in the post-war period in 
M.R. Madsen, „France, the UK and the “Boomerang” of the Internationalisation of 

Human Rights‟, in: S. Halliday & P. Smith, Human Rights Brought Home: Socio-
Legal Perspectives on Human Rights in the National Context, Oxford: Hart Pub-
lishing (2004), 57-86.  
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dressed in this article were essentially more the promoters than the appliers of 

European law. They were pioneering a new legal domain concerned with the 

uncharted terrain of Europe, but by doing so they also contributed greatly to 

both the definition and the renewal of the legal and political orders of Europe. 

We can draw some basic conclusions about the key dynamics of this new field 

of law and politics and the role played by legal actors in respect to its emer-

gence. It appears that the production of European law can be framed through a 

complex array of conflicting allegiances – commitment to national diplomacy/ 

commitment to multilateral institutions, participation to national academic field/ 

position in the emerging transnational legal field – and as a multi-level game 

with a great deal of cross-over between the core orientations in respect to the 

dichotomies of national/transnational and political/scientific. This multi-

positioning of the early European jurists imposed a certain constraint on them 

in the sense that they were continuously obliged to compromise and mediate 

these different, and occasionally conflicting, interests and mandates. At the 

same time, because of this lack of disciplinary boundaries, as well as the 

knowledge vacuum they faced, the original pioneers could zigzag between and 

exploit the various forms of national and international law and politics in the 

pursuit of European legal and political objectives. In other words, the relative 

autonomous European legal field of today is paradoxically the historical prod-

uct of the heteronomy of its initial promoters, capable of mobilising a variety of 

non legal actors and resources around a legal credo of an autonomous law gov-

erning inter-national politics. This deconstruction of European law and its as-

sumed guardians, the European jurists, might offer a contrast to the general 

perceptions guiding the current debates on a new European constitutionalism. 

The technicalisation of modern European law seems to mute politico-legal 

claims and to separate the politics of Europe from the law of Europe. Thereby, 

it might deprive the debate from one of the inherent dynamics of this very dis-

cussion. 
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Regulatory Entrepreneurs and the Commission 
The Case of DG Environment 

Mark Stout 

1. Introduction 

The recent elections to the European Parliament (EP) in 2004 revealed one or 

two curious facts. On the surface the elections appeared to have been a defeat 

for the European ideal as citizens voted for national issues rather than European 

ones. However, a closer look at many of the issues which dismay voters nation-

ally reveals a subtly different picture. The various national media and their 

governments present legislation as national which is fair enough at first glance 

but odd when several European Member States (MSs) introduce the same legis-

lature at the same time. Observing several national Medias over a period of 

time appears to confirm the pattern outlined above. And in the UK it has been 

estimated that around 60% of the new legislation owes its origins to the Union. 

Thus it is reasonable to say that voters were unintentionally quite justified in 

interpreting national issues as appropriate to be voted on at a European level. 

The merging of the two levels is complete enough to often justify such action 

by voters. The EP has been involved in the passing of much of the legislation 

which the voters perceived as national and it is therefore quite right that the 

Members of the European Parliament (MEPs) should be held to account. That 

said, a question arises as to how a seemingly small Commission manages to 

generate such huge quantities of legislation for all the nations in the Union.  

The intention of this contribution is to explore the internal dynamics of the 

Commission which may at least provide part of the answer, taking the Director-

ate General (DG) Environment as an example. DG Environment is a good ex-

ample, because it has generated vast amounts of legislation in a relatively short 

period of time, so much legislation in fact that some political authorities came 

to see this as a problem. In order to consider the Commission as a whole and its 

stance towards legislation generation, the DG is a useful case study. The DG 

reveals several structural and personnel elements which result in legislation 

generation. One group emerged from the investigations and interviews on 

which this article is based as particularly efficacious in furthering the legislative 

output of the DG, namely, that of the designers and bureaucratic stewards of 

EU environmental regulation. This group will be referred to here as the ‗regula-

tory entrepreneurs‘. 

Regulatory entrepreneurs are to be understood as a sub-species of ‗entre-

preneurs‘ as for instance defined by Schneider, Teske and Mintrom. They at-

tribute three qualities to all entrepreneurs. First they discover unfulfilled needs 

and select appropriate prescriptions for how those needs may be met. Second, 
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they bear the risks involved in seizing these opportunities. Finally, they assem-

ble and direct the resources necessary to undertake change.1 This definition is 

clearly related to the notion of the entrepreneur as an ‗agent of (economic) 

change‘.2 For the regulatory entrepreneurs to be discussed here, the indicated 

qualities can be translated as:  

- alert to and seizing opportunities to advance regulatory proposals fitting the 

opportunities; 

- motivated to do so e.g. by reward and/or commitment to the European pro-

ject; 

- able to mobilise and exploit resources (such as expertise and support) in-

strumental to the eventual acceptance of the proposal. 

 

This shortlist of qualities is useful for the reconstruction, on the basis of the 

gathered data, of the dynamics of regulatory production of the DG Environ-

ment, in which the DG officials – who will take centre stage in the first part of 

this paper – deploy their initiatives. 

These regulatory entrepreneurs can be regarded as lawyers in the sense that 

they are involved in the drafting and promotion of EU secondary law. Part of 

them are academically trained in law due to the fact that a legal training is ad-

vantageous in many nations‘ civil services; the Federal republic of Germany is 

a case in question where the majority of higher civil servants are lawyers. But 

that is not the case in all Member States. Therefore, lawyers along with econo-

mists make up the majority of the officials.3  

The article is based on the contents of interviews carried out in DG Envi-

ronment, the European Parliament, The European Environment Agency and 

with leading Brussels based NGOs. In DG Environment nine desk officers were 

interviewed, one Head of Unit, one deputy Head of Unit, the deputy head of the 

Cabinet, one ex cabinet member and three seconded national officials. In the 

Agency five officials were interviewed. One MEP and one MEP assistant were 

interviewed and two NGO heads. The interviews were based on an open ques-

tion format which allowed the interviewees the maximum control over the dis-

cussion. 

In the following sections we will first locate the level in the Commission or-

ganisation where the tasks of designing and forwarding legislative proposals are 

primarily located (section 2). Secondly, the conditions at the Commission level 

that come forward in the interviews as to be crucial (either stimulating or con-

straining) for legislative production are described (section 3). Next, the charac-

                                                           
1  M. Schneider, P. Teske & M. Mintrom, Public Entrepreneurs: Agents for change in 

American politics. Princeton NJ, Princeton University Press (1995),  2 ff. 
2  This concept has its roots in Webers historical sociology and Austrian economics. 

Cf. G. Poggi, Calvinism and the Capitalist Spirit, London: Macmillan (1983); 
Schneider c.s., op.cit., 234, refer to Hayek and Von Mises.  

3  36.6% were lawyers in the early nineties, and over a third are economists. See: E.C. 
Page, People who run Europe, Oxford: Clarendon Press (1997), 78; and interviews 
with Commission Officials. 
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teristics and resources of the ‗regulatory entrepreneurs‘ that have been indi-

cated as crucial for the job by the interviewed Commission Officials will be 

summarized (section 4). Further, the possible obstructions in the trajectory to-

wards acceptance of a legislative proposal and the tactics developed by the 

regulatory entrepreneurs to negotiate them, are discussed in section 5. Finally 

this analysis will be projected onto the larger canvas of the history of the devel-

opment (the ‗rise and stagnation‘) of the DG Environment. 

2. The Commission and the Initiatives to EU Legislation 

The initiative for regulatory proposals formally rests with the EU Commission. 

But that formal representation hides the actual daily practice of initiating pro-

posals for secondary EU-law. 

2.1 The College of Commissioners  

The Commission consists of two main elements, the College of the Commis-

sioners which is considered to be the political layer and the services which 

means the DGs, Directorate Generals, the administration. Each DG covers a 

defined area of competence, usually sectoral, such as DG Competition and DG 

Environment. Occasionally DGs are set up to perform specific tasks. For in-

stance, DG enlargement has been created to ensure that the Community‘s deci-

sions with regard to the enlargement are fully implemented.  

The basis of decision making within the College is by means of voting, as a 

collegial approach is favoured. This results in the rather curious situation that 

the president is very much, one amongst equals, and the Commissioner in 

charge of the budget equally so. Until recently the president had extremely lim-

ited means available to ensure that all the Commissioners acted in a responsible 

manner. In reality only the extremely political decisions and in particular those 

which the Commissioners have proven unable to solve amongst themselves 

arrive for the vote.  

Each Commissioner is assisted by a Cabinet that acts as a bridge between 

the Commissioner and the services. Each Cabinet has a chef, and there are 

regular meetings of chefs of Cabinets to reach decisions on as many of the deci-

sions which the DGs have not been able to reach themselves. Only after this 

stage are decisions then submitted to the Commissioners. DGs normally avoid 

too much conflict with each other since the DGs require each others support to 

get legislation through the inter-service deliberations and officially adopted by 

the Commission as a whole. The majority of decisions are reached by what is 

known as the ‗inter-service consultation procedure‘, which is now done in a 

purely written manner. Here legislative proposals of one DG are put forwards 

to the others for discussion and, of course, amendment. Should the administra-

tive process carried out by the DGs fail, then the Commissioners‘ Cabinets take 

over. 
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2.2 Council and Member States Officials 

The services of the Commission have managed to become the administrative 

power centre partially since the Commission has the task of policy initiation. 

This power has been exploited and become inclusive in such a way that the 

Member States staff working for the various ministries, as well as the various 

committees of the Council have been described as the Commission‘s assistant 

bureaucracy.4 This may seem rather puzzling until it is remembered that the 

Council and MS staff are actively involved in Commission proceedings and 

committees, thus putting them in the position of having to participate in the 

creation of legislation rather than simply in its rejection at the vote.  

In practice it means that the Council‘s legislative activity is largely supra-

national in flavour, as its staff have been wooed over to the Commission‘s 

side.5 There can be many reasons for this. One is the sense that both groups of 

staff represent Europe more than their political masters. Another, that often 

they are the experts in a certain topic and not the politicians. Thus the civil ser-

vice dislike of political masters combined with a sense of common purpose 

shared with Commission officials can have the effect that the MS staff are more 

than content to go around the backs of their ministers with the connivance of 

Brussels, or ministries in one sector are happy to pursue a sectoral policy at the 

expense of another sector.6 The MSs are literally divided up and ruled by the 

Commission and the process of dividing and ruling runs right through the 

Council. MS staff are divided into their sectors and ministries and often fail to 

correspond adequately with their central government masters; the MSs them-

selves are often divided by their different governments‘ political preferences, 

which can via the backdrop of future ‗qualified majority vote‘ be played against 

each other. Whilst it is true that the Commission also has difficulties adopting a 

common position with its various sectoral DGs, the MSs have a harder position. 

Thus in reality the main legislature of the Union can be argued to be the Com-

mission. It is the ‗major EU legislator‘ with the Council of Ministers rapidly 

losing what sovereignty and power over legislation that it ever had.7 

2.3 The Services 

Having considered the Union as a whole and the Commission‘s position within 

it, an outline of the basic structure of a Directorate General is required. Each 

DG is headed by a Commissioner, who is chosen usually by MSs with the par-

                                                           
4  R. van Schendelen, Machiavelli in Brussels: the art of lobbying the EU, Amster-

dam: Amsterdam University Press (2002), 66. 
5  C. Shore, Building Europe: the cultural politics of European integration, London: 

Routledge (2000), 218-219. 
6  Ibid., 218-219. 
7  Van Schendelen, op. cit., at 64. 
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liament‘s approval.8 He or she leads the DG, is its political head and is sup-

ported by a Cabinet whose members are appointed by the Commissioner in-

volved, usually for a five year period. The members of the Cabinet are either 

chosen externally or from the ranks of the officials in the Commission.  

The administration is managed by a Director General, who is responsible 

for the day to day work. They are also considered to be political appointees and 

up until recently these individuals often ran the same DG for many years.9 Un-

der recent reforms this has been altered with mobility being required by Presi-

dent Prodi. Director Generals have to move from their present positions after 

seven years. The Director General is supported by either/and a deputy Director 

General and around five directors who are responsible for the directorates 

which have to consist of at least two units to justify a director. Staff members 

often consider directors to be there to represent the units and to fight for them 

politically with other DGs and with the MSs.  

The units are the real legislative engine in the DG and have Heads of Unit 

who are usually experienced officials of A4 grade who are not normally di-

rectly chosen by politicians. The rest of the policy making officials are ‗A‘ 

grade staff called Desk Officers who are usually of international origin and full 

time officials very often lawyers or economists and motivated Europeanization 

supporters. Seconded officials from the MSs and MS experts and other experts 

advise and assist the Commission officials in the drawing up of legislation. 

Some sources state that these officials are also placed within the system by MSs 

to ensure that their views are respected, and that they are fully informed of all 

prospective legislation. B or basic clerical staff who are usually Belgian or Ital-

ian.  

Desk Officers are extremely important in the Commission. Officials are 

sometimes considered to be kings, they have broader responsibilities than civil 

servants in MS ministries, their salary reflects responsibilities and not rank.10  

 

―The Commission‘s legalism is also reflected in the extraordinarily large 

number of staff with formal backgrounds in law. Prior to 1990, most of 

the competitive exams (‗concours‘) for entry into the Commission civil 

service were open only to candidates with an academic background in 

either law, politics or economics. […] The ideal fonctionnaire was 

therefore typically a highly trained university graduate with a specialist 

knowledge in European Law, EC institutions and economics [...] over 

half of all A grade Commission officials were lawyers and econo-

mists‖.11  

 

                                                           
8  P. Lynch, Reforming the European Union: From Maastricht to Amsterdam, Har-

low: Longman (2000), 35. 

9  Ibid., 52. 
10  Discussions with Commission Officials. 
11  Shore, op.cit., at 135. 
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The majority of legislative proposals are put forward to the DG by NGOs and 

other stakeholders, lobbyists, MSs, and the EP.12 The administration decides 

what proposals are pursued and developed into policies. Often the choice is 

down to the Heads of Unit or the Desk Officers themselves.13 According to one 

source over 80% of the final proposals adopted by the Council is the same as 

that prepared by the desk officer supervising the directive.14 The same source 

stressed the fact that the desk officer is alone in the initial process of develop-

ing the proposal.15  

3. Conditions at the Commission Level 

Having considered the formal structures of the Union and the Commission, it 

appears that the grass roots reality of EU legislation allows and even in fact 

promotes an entrepreneurial spirit.  

One of the conditions that appears to be most favourable to regulatory en-

trepreneurship is the fact that success in legislative production is crucial to bu-

reaucratic survival and expansion. Other general conditions seem to allow, but 

not necessarily provoke, entrepreneurial initiatives. 

3.1 Reward: Legislation Generation as a Performance Benchmark 

In the Commission, the DGs which are responsible for the core Community 

freedoms are relatively secure. The other DGs like DG Environment have a less 

secure position and have therefore generated significant amounts of legislation 

to justify their continued existence, since for the Commission efficiency is 

measured in legislation produced. This is traditionally how the Commission has 

considered its existence to be justified. It should be stressed that whilst a DG 

justifies its existence on the strength of its legislative record, staff are not allo-

cated according to results but rather to requests.16 Proposed legislation is sub-

mitted to the College of Commissioners with a suggested number of required 

staff attached to it.17 In such an environment it is understandable that the DG 

will, for institutional survival, strive to get as much legislation to be accepted as 

possible. If it is considered to be appropriate and have a good chance of being 

smoothly passed by the Council and the EP, the College will accept the pro-

posal. Considering the record of steadily increasing staff figures from the few 

of the early seventies to the 500 odd now, combined with the vast amount of 

                                                           
12  S. Mazey & J. Richardson, ‗The Commission and the lobby‘, in: G. Edwards & D. 
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environmental legislation that the DG has produced, there would appear to be a 

clear enough correlation between staff figures and legislation. But there is often 

a major delay in the allocation of staff and the DG has complained about being 

understaffed from 1980 onwards,18 despite the average size of unit being 

smaller than that of other DGs-staff members per Head of Unit ratio. Given that 

the DG is understaffed, a common enough complaint in the Commission as a 

whole, it might appear odd that it still takes every opportunity to create more 

work for it‘s already over worked staff. The answer lies in the Commission‘s 

internal measurement of success which leaves the DG in a vicious circle, to 

survive it must be entrepreneurial and propose new legislation, but the staff 

increments are never enough or on time, leaving the staff working even harder 

and maybe subsequently producing legislation which could be improved. 

Which of course raises the risk that implementation will get worse. Many legal 

writers consider the legal basis of much of the initial legislation to have been 

relatively weak.19 Even then, it is remarkable how the amount of European 

environmental legislation soared.  

3.2 Opportunity: Room for Bureaucratic Politics 

What may help entrepreneurs is the fact that the Commission does not conform 

to the model of a machine bureaucracy. Whilst the DG and the Commission are 

said to follow the French bureaucratic structural style, which is very hierarchi-

cal with every one checking everything, in practice these are routinely avoided: 

―rules and procedures are rarely broken but are constantly distorted, manipu-

lated and ignored‖20 and again ―the annoying habit of people using national and 

party links to circumvent the system‖.21 In larger DGs with longer traditions 

there are considered to be so many checks and balances built into them that it is 

almost impossible to follow a formal route. In fact the Commission is known to 

be full of networks: ―If you‘re not catholic, socialist, or from the right class it is 

difficult to make your way here. By class I mean the system of networks […] 

Under Delors the French got all the best jobs […] Before Delors came it was 

the Italian lobby which held the reins of power. Then the French replaced the 

Italians‖22 and again: ―This pattern of cultivating personal networks within the 

organisation by planting trusted supporters in key positions was extended even 

further during the Delors era. These positions placed one in an ideal position to 

cultivate ‛friends in high places‘ which was widely acknowledged as the ‗way 

to get ahead‘ in the house‖.23 Some officials have been baffled as to why cer-
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tain individuals are promoted and as to why certain decisions are taken; it is 

more than likely that one of the many networks provides the answer. For the 

entrepreneur with social skills, the Commission‘s informal administrative sys-

tem would appear to be ideal ground for pursuing policy interests: ―The evi-

dence from my research suggests that the ‗informal‘ system based on pragmatic 

codes and norms is the effective system of administration‖.24  

The plethora of committees, lobbyists, MS officials and of course Commis-

sion officials operate in a policy arena that is both opaque and in flux, which 

offers huge scope for entrepreneurialism and even encourages it. The Commis-

sion official has a large amount of discretion when drawing up legislation and 

there are few procedures and set administrative ways of doing things to guide 

the desk officer as they decide on the framework and contents of policies. 

Gathering a large network of officials in various European institutions is inevi-

table during the life time of a dossier and if one institution creates obstacles 

then appeal can be made to one of its competitors. As was mentioned earlier, 

European institutions are divided both along national as well as sectoral lines 

and there is little integration between the sectors and between the senior man-

agement and politicians in the various institutions. The existence of these mul-

tiple divisions can result in a situation in which the lines of responsibility and 

accountability are confused, potentially contradictory policy is developed in 

different sectors which compete rather than cooperate. For the entrepreneur the 

situation is ripe for devising complex individual solutions which might well not 

be those which any given hierarchy or political leadership would have agreed 

to.  

3.3 Constraint: Contradictory Loyalties 

One of the conditions that may constrain entrepreneurial efforts consists of the 

contradictory loyalties of their possible counterparts. The Commission has 

since its inception enjoyed an entrepreneurial, almost pressure group like men-

tality. In its first few years it was a flexible, highly active organisation like a 

partisan band, which took every opportunity to expand its competences and to 

move into other sectors.25 After the SEA, the same dynamic sense of enterprise 

drove the Commission towards the single market, the Maastricht treaty and the 

enlargements. The individuals which it attracted at the beginning were Euro-

pean enthusiasts who were willing to accept the unique approach of the institu-

tion. ―In this it behaves less like a normal international secretariat and far more 

like a promotional group, or even a political party with a firmly rooted ideol-

ogy‖.26 According to one source this remains the case even after the significant 

time lapse that has occurred: ―My research found evidence of a strong sense of 
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Community and esprit de corps among staff-even among new recruits […] all 

of which suggest a highly developed sense of solidarity and consciousness of 

kind‖.27 

But there are other allegiances as well, sometimes at odds with the Euro-

pean spirit. One emanates from the Member States. MSs have used their power 

of patronage and appointment to great effect in their choice of Commissioner 

and often top civil servants within the Commission, despite the latter‘s sup-

posed independence. Certain DGs are ‗flagged‘ as belonging to certain nation-

alities. It has been stated that the senior ranks in the Commission‘s DGs are 

chosen and ‗parachuted‘ into their positions by MSs who desire to place their 

man or woman in a position where they will be able to affect policy outcomes. 

Openly, MSs claim that their use of parachuting is so, that candidates have a 

certain political status because they have an important promotional role to play 

vis-à-vis the MS ministerial level and politicians.  

There is also loyalties to bureaucratic sectors to consider. The Commission 

expects the College of Commissioners and the Commissioner directly con-

cerned to set general policy direction, whilst policy is developed by desk offi-

cers. The Commissioners appoint Cabinets of their own choosing and often 

there are conflicts between Commissioners and their Cabinets and the adminis-

trative management of the DGs. In the Commission there is an almost constant 

struggle between the Cabinets and the Director Generals, with successive presi-

dents attempting to finalise a working arrangement with the Cabinets playing a 

lesser role. In some DGs the Director Generals issue bans on staff being ap-

proached by Cabinet members and vice versa, although this usually occurs to 

accelerate policy making decisions. Every communication between the Cabinet 

and the administration has to pass over the Director General‘s desk, whilst this 

improves the management‘s control over their staff, it can also be counter pro-

ductive. It leads to the odd situation of individuals working in the same build-

ing, officially at least, having to pass paper slowly up through the hierarchy 

rather than knocking on a door two storeys up, which is far from efficient. 

3.5 Constraint? Understaffing  

The understaffing of the Commission means that often there have been huge 

amounts of potential work and too few to perform it and manage it. According 

to one source officials in DG environment there used to be more than enough 

possible policy regulations to be made, and low staff numbers was the issue. 

The levels of understaffing allow the officials some element of discretion in 

which dossier they choose to follow and how. Heads of Unit have been known 

to decide to make a new policy and to see it become law on all the MSs‘ law 

books.28 Sometimes the lack of real management direction adds to the above to 

allow the official a unique amount of discretion in which dossier they choose to 
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follow, although key dossiers will be allocated to certain units. There are plenty 

of statements made by officials that dossiers can be chosen or not by them-

selves and that it is possible for officials to simply decide to create a dossier 

even where none existed before. 

4. Qualities of Desk Officers and Heads of Unit 

The desk officers and the administration can be said to be expected to play a 

political role and usually to take the initiative. This observation is confirmed by 

the statement of Jacques Delors when he said that Commission officials had six 

professions: to be a law maker, to innovate (generate policy proposals), to con-

trol respect for Community decisions, to negotiate with the different actors in-

volved in the Community process and to be a diplomat.29 Rarely are national 

civil servants called on to perform such a combination of tasks, the use of the 

word ‗law maker‘ by Delors rather than any other phrase appears to place the 

desk officers on a par with legislators and emphasises that their work is politi-

cal as well as bureaucratic. As one senior official put it officials are paid to be 

‗creative‘30 and by this he meant to find ways of promoting their dossier and 

getting around organisational, managerial blockages.  

4.1 Motivation: The Effect of the Selection Process for Desk Officers 

The tough nature of the competition to enter the Commission encourages only 

the most intelligent and dynamic individuals with a legal or economic back-

ground to enter the institution. However, this sense of elitism is compounded by 

a further twist insofar as even after successful applicants have passed the com-

petition their names are then simply on file. A position within the Commission 

is dependent on the individual approaching a DG and getting themselves 

known, noticed and finally requested. Thus initiative, social networking skills, 

where possible political connections and determination, are required from the 

start. The applicant is in effect alone even before starting their career. This 

sense of being alone and solely responsible for yourself, your success, and that 

of your dossier permeates the whole Commission. As indicated above promo-

tion is considered by officials to be, once more, down to the official. The for-

mal method of achieving promotion is not considered by many officials to 

really matter. You have to network, get onto Cabinets, ensure that you are no-

ticed, i.e. sell yourself and your dossier. They can choose to get themselves 

known, to make contacts to the Cabinet and higher management. The absence 

of an effective career structure forces officials to be self contained and dy-

namic, to show entrepreneurial qualities in effect. The combination of a sense 

of elitism and the tough selection procedure promote a certain mentality and 
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perception of their profession, ‗Many Commission fonctionnaires clearly do 

not see themselves as public servants or mere administrators…many preferred 

to see themselves in grander political terms as ―policy-makers‖, ―innovators‖, 

―intellectuals‖, ―architects‖ of the new European order whom the treaties (and 

―history‖ itself) had proclaimed ―custodians of the European interest‖.31Thus a 

specific type of individual has traditionally been attracted to work at the Com-

mission and this type can be defined as being both motivated, political and 

would probably in a free market setting be considered entrepreneurial-like.  

4.2 Resources: The Desk Officer’s Monopoly of Dossier Expertise 

Usually the officials are the absolute experts, often in the whole of Europe, of 

the complete dossier. The Commissioner and her supporting Cabinet can only 

have the very broadest of ideas about the contents of the directives. According 

to several sources a high proportion of the management from Heads of Unit to 

Director Generals are often not experts32 and the higher their rank the more 

likely it is that they owe their position to factors other than ability33 and knowl-

edge. Desk officers are often guided by MS experts on the committees which 

are related to their dossiers and a close detailed knowledge network can evolve 

around a dossier with the desk officer managing it. That said the initiative re-

mains with the official and not the MS committee. For the directive on hazard-

ous waste, a technical adoption committee met twice a year. Although such 

committees meet for one issue they can be asked to vote on more issues as well, 

which can leave scope for officials‘ discretion. This expertise means that the 

sometimes less expert and politically chosen and motivated hierarchy are de-

pendent on the officials to generate the legislation necessary for them to survive 

as an institution. Obviously a huge amount of discretion is at the disposal of the 

official concerned and it is also to be expected that a degree of loyalty to the 

dossier and the networks concerned will also develop, potentially at the ex-

pense of loyalty to a distant DG hierarchy. Given the many splits and principals 

the official has to overcome in the DG, the Commission and the rest of the in-

stitutions, their expertise has to be used carefully to win arguments often of a 

legal nature in 

4.3 Resources: Building Networks  

The process of adopting legislation can be very complex and chaotic and the 

desk officers, who are alone responsible for the dossier they have either chosen 

or been allocated, are expected to promote and follow the dossier without any 

real support.  
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The effective culture is one of backwoodsmanship with a lone official hav-

ing to reach decisions often of a political nature and then interacting with MSs, 

MEPs, lobbyists and forming networks to achieve the adoption of their dossier. 

The absence of any real formal procedure to follow let alone a standard filing 

system for support, or the firm guidance of superiors means that the official 

must be a decision maker and that often his attitude will be decisive in how a 

dossier is followed. The confusion of principals means often the absence of 

effective checks and balances an example of which is the following. Environ-

ment ministers often vote yes for legislation when their national treasury de-

partments would have rejected it outright. Usually treasuries will notice later on 

but sometimes not and often it is too late. If the official can market his or her 

dossier effectively to the environmental ministers, who are often loyal to their 

sector, then national parliaments and governments can be avoided.  

 

Figure 1.  Formal and informal lines of hierarchy 

 

 
 

Without networking an official will not be able to complete their dossier. He is 

expected to overcome the many splits mentioned above and to forge compro-

mises, whilst the actors the Commission would expect the official to have to 

overcome would be limited to the MEPs, the lobbyists and the MSs, in practice 

the skills are very relevant within the Commission itself and of course the DG. 
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The desk officers are at the centre of a network of actors coalescing around the 

directive which is beginning to be formulated34. It takes 9 months for a member 

of staff to become operational with a dossier, so short term trainees are not 

even put on them. A dossier‘s life can vary, mining waste was very quick, an-

other took eight years, 4-5 years is a good average35. The desk officer is alone 

in the initial process of developing the proposal.36 It is only once the policy has 

been adopted internally by the DG and adopted by the College that the Com-

mission can be said to provide policy direction.37 The network that the official 

is in frequent contact with can be vital in order to overcome opposition and 

blockages within the DG and the Commission. The desk officers initially de-

cide policy direction maybe with their unit heads38, the DG hierarchy and the 

College sometimes provide reactive policy direction, and sometimes this has to 

be circumnavigated to promote the dossier.  

4.5 Resources: An Eye for Opportunity 

In order to succeed, officials, the DG and Commission must be able to be ex-

tremely sensitive of the changing policy environment. They must, in economic 

terms, be very much up to date on the present market situation; they must know 

what products can succeed and what not. Application of SWOT, strengths, 

weaknesses, opportunities and threats, is a basic to companies in the market and 

a form of this is necessary for officials to follow. They must recognise the op-

portunities and the strengths of the Commission position, and its product, at any 

given time, and of course the weaknesses and threats. The basic Commission 

product is legislation in its various forms and in particular legislation that en-

hances the Commission‘s competencies. Usually there will be the threat of MS 

opposition, other DG opposition and of course lobbies and the EP. However in 

the event of an industrial accident then it is suddenly easier to get environ-

mental legislation passed, or in the event of a rise in unemployment then sud-

denly other DGs will find themselves in a position to rapidly generate legisla-

tion to exploit the opportunity. Unavoidable facts, media attention and public 

opinion are suddenly in the equation. The reason for this is quite simple the 

MSs and the EP will do all they can to avoid being seen to oppose obviously 

beneficial legislation at times of change and crisis. Officials have to possess 

this entrepreneurial sensitivity to recognise the perfect moment to either rein-

troduce legislation previously put on the backburner due to opposition, or to 

quickly generate new legislation before the political agenda moves on. Not only 

dramatic events and trends decide the time to re-launch legislation if the EP 

committee concerned with the sector is more favourable owing to a change in 
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its membership then this is a favourable opportunity to be exploited, or if an 

unfavourable hierarchy changes an opportunity is there.39 Or if the balance of 

environmentally active MSs in the Council changes this is a moment to act, or 

if a MS decides to promote a certain policy domestically, then the Commission 

can suggest the benefits of a European approach, which would of course have 

the same domestic effects. The official has to remain ‗on the ball‘ at all times, 

keeping in with his networks and ready to act.  

5. Pushing a Legislative Proposal towards Adoption: Hurdles and Tactics 

When an official decides to work on a piece of legislation, and to act as an en-

trepreneur, he or she will face many opponents both legal and otherwise. The 

first struggle is for the legislation proposal and draft to be adopted by the ad-

ministrative management of the DG. It is not uncommon for the official to have 

to sell their dossier to the hierarchy and the Cabinet.40 When the request for a 

dossier comes from the Cabinet it is possible for the DG hierarchy to oppose it 

and the official may have to sell it to them. The same can happen if the hierar-

chy request a dossier and the Cabinet oppose it, again selling is on the cards. If 

the dossier has been started, as many are, by an official deciding to follow it, 

then they can expect to have to sell it to their hierarchy and the Cabinet. Given 

that political motivations become steadily more important the higher in the hi-

erarchy, it is not particularly odd to find that the official can often feel rather 

alone and having to hunt for allies amongst the management in order to see 

their dossier through to fruition. A degree of political and diplomatic ability 

and salesmanship are necessary for the dossier to be adopted by the DG.  

5.1 The Role of Directors 

 As the DG will only adopt a certain amount of dossiers which have the highest 

chance of successfully being adopted by the Commission, competition can of-

ten occur between different directors, units, dossiers and their officials. It can 

be extremely difficult to successfully compete at this stage and a lot can depend 

on the official‘s director who has to sell the official‘s dossier. The other direc-

tors will naturally promote the drafts prepared by their units and only a limited 

number of drafts can be passed on to the next level, thus the political ability of 

an official‘s director may prove to be decisive, combined with the carefully 

created legislative product and the sales angle provided by the official. The 

arguments which are made at this point are both of an economic and legal na-

                                                           
39  Discussions with Commission Officials. 
40  The statements throughout this section are based on discussions with Commission 

Officials, unless otherwise indicated. 
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ture.41 Often a draft will be required to carry out a cost benefit study before it is 

allowed to be considered at this stage.42  

5.2 Economists and Lawyers 

The problems between the economists and the lawyers in the DG and the 

Commission as a whole emerge at this point. The two professions are known to 

find communication problematic and the style of argument in particular. Law-

yers find it easier to argue legally than economically and a draft which may 

make excellent legal sense may well fail to stand up to the scrutiny of the 

economists. The problem is similar to that in the market where businessmen 

find red tape frustrating and often nonsensical, ironically in the DGs it is often 

the lawyers that perceive the economists as the bringers of red tape stopping 

their legitimate entrepreneurial legislation production. Recently the position of 

the economists and financial experts has been strengthened in the Commission 

as a whole. The next stage involves persuading the political level of the Cabinet 

and the Commissioner that the draft is worth sponsoring. Since 1992 and the 

‗less but better‘ legislation drive, the Commissioner is most likely to back a 

proposal that: has a good legal coherence and content, makes economic sense 

but also which is likely to have powerful political supporters to give it a guaran-

tee of success. The legal unit of the DG may well have a say on the proposed 

legislation, although their task mostly involves taking legal steps against MSs.  

5.3 Circumnavigation of Hierarchy  

In the event that the official faces opposition from his Head of Unit, they are 

able to attempt to circumnavigate their Head of Unit and to get the proposal 

sponsored by the upper levels in the hierarchy. It is a curious fact that in many 

DGs whilst a Head of Unit is above the official in the hierarchy, the official is 

responsible to a director.  

If an official wants a directive to be passed which is likely to be opposed by 

senior management sometimes their own director, or the other directors then a 

useful method of avoiding management opposition is to get Cabinet involve-

ment in the dossier and thus that of the Commissioner too. Cabinets have often 

sought direct contacts with the officials to avoid the sometimes slow hierarchy, 

officials, logically enough, will also try and attract Cabinet attention if possible. 

It is for this reason that many of the heads of the DG management, the Director 

Generals seek to forbid and prevent any contact between officials and the Cabi-

net, regardless of whether this would be more efficient. Even so Director Gen-

erals will bypass their own administrative management to get policies enforced 
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and so speed up the system and can also prove to be a useful ally in dealing 

with lower management. 

 
Figure 2. Choice of principals of the desk officer 

 

 

5.4 External Sources of Support 

Even if a dossier is not directly wanted by the Commissioner and or the man-

agement so long as the proposal has strong sponsors like the EP or a MS then a 

certain amount of pressure can be brought to bear. In the event of opposition 

from the higher management then the official can to go around the hierarchy to 

EP and Commissioner or the MS‘s ministers concerned. This is what happened 

with the regulation on electronic waste, the environment ministers from the 

MSs were highly supportive of it, and the officials had to sidestep the more 

industry friendly Commission, which was, in this respect, a problem that had to 

be circumvented. This is a useful tool to force a directive past internal block-

ages, and the traditionally environmentally friendly committee of the environ-

ment of the EP, can usually also be counted on to apply pressure where neces-

sary. MS environmental ministries like EU legislation which costs them less 

and is easier to get into their countries‘ law books.  

Whilst MSs can be useful in overcoming management difficulties the offi-

cial has to deal with the MSs which have their own methods and tactics of at-
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tempting to harness the entrepreneurial spirit of the Commission. The MS law-

yers and officials can apply their pressure in the committee stages of the dos-

sier, as the official concerned is gathering information, or they can parachute 

another official, an END, into the DG to run a dossier. As the MSs are not a 

block but rather a group of independent actors, the official potentially has the 

advantage of being able to appeal to different MSs for knowledge and support. 

MS lawyers and officials in the Council and the same applies to the MEPs and 

any of the other institutions officials involved, all have a chance to press for 

amendments and changes and the DG official will have to answer questions and 

challenges from them. 

5.5 Opposition from Within the Commission 

The next opponents that the official will face are in the so called inter institu-

tional stage. Now other DGs can apply pressure for changes and delay the pas-

sage of the dossier. It used to be the case that two months was a realistic period 

for the DG to wait before its dossier reached the final Commission agreement 

stage on adoption, now that time is more like twelve months, which reflects, no 

doubt the increased competition mentioned earlier. It is not unknown for other 

DGs to notify lobby groups about another DG‘s dossier and to thus encourage 

them to protest to the lobby sensitive College of Commissioners and the Heads 

of Cabinet and as a result dossiers may well be altered. The lawyer official will 

have to defend their dossier from legal challenges from other DGs representing 

industry or transport, and of course the lawyers of the lobbyists. The econo-

mists of the other DGs will also closely scrutinize the text. The final decision 

on adoption will be taken by the College or the Heads of Cabinet after com-

promises have been made, sometimes quite serious compromises, e.g. accord-

ing to one source the official who drew up the proposal for environmental li-

ability policy saw his text watered down after industry lobbied the Commission 

at the various stages, the directive had called for strict liability and this was 

changed to fault based liability.43 Two exemptions were added which toned 

down the legally enforceable implementation text, which apparently turned the 

strict liability to a negligence only liability. The Heads of Cabinet changed the 

text even further, weakening it from the stand point of the original draft.44 The 

legal service of the Commission will have to approve a law and this can be a 

stage at which the lawyers test their skills. The legal service lawyers are said to 

often be conservative in their decisions, particularly since they must be sure 

that they will be able to win any Court of Justice cases which may well result.45 

But also they tend to concentrate on the treaty and the four basic freedoms 

which can be both a benefit and a curse for DG Environment. On the one hand 

sometimes the lawyers of the legal service accept that they are not environ-
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mental law specialists and allow legislation to proceed if the DG explains its 

case. On the other hand if the basic freedoms are in any way challenged then 

there is said to be tendency for them to be conservative.   

The last hurdle can be reasonably said to involve the Court of Justice and its 

lawyers. As stated previously, the DG has a major problem with implementa-

tion and many of the MSs land in front of the Court of Justice and once again 

lawyers are opposed, quite possibly the DG‘s lawyers will be called on to state 

the DG‘s view and the work of the original official will be crucial for the proc-

ess of the case.  

6. The Larger Canvas: DG Environment from Rise to Stagnation  

In this section we address the larger framework the history of the development 

of the DG Environment. Questions here are: how are the entrepreneurial dy-

namics of the DG Officials reflected in the history of the DG Environment and 

what indications can be detected that confirm (or refute) the presence of these 

entrepreneurial activities. Also this history may reveal other forces than those 

of the regulatory entrepreneurs, that are crucial for the regulatory production of 

the DG. 

6.1 The Rise of DG Environment 

Modest Beginning  

The history of the DG has reflected that of the ecological movement in general, 

starting off from scratch as an idealistic group of individuals loosely organised 

with the desire to further an environmental agenda. At first it was given the 

limited remit by the Commission of providing other DGs with advice. In 1972-

3 there were just six officials working for the nascent DG Environment46, al-

legedly environmentalists rather than Commission officials by career.47 Origi-

nally the DG was a ―special service on environment and consumer protection‖ 

between1973-1981. Owing to the inherent potential of the environmentalist 

agenda and the dynamic, original leadership of a French Director the number of 

officials leapt to around 40 with the absorption of engineers from the Euratom 

project which had recently been halted. The motivating and organising force for 

the DG was the French Director. Around 1978 he was given the title ―a titre 

personnel‖ and became a Director General. The final chapter of the first phase 

of Community environmental activity was completed in 1982 with the estab-

lishment of a Directorate General for the environment whereas before it had 

been part of a joint directorate.  

                                                           
46  The statements throughout this section are based on discussions with Commission 

officials, unless otherwise indicated. 
47  M. Cini, ‗Administrative Culture in the Commission‘, in: N. Nugent (ed.), At the 

Heart of the Union, Basingstoke: Macmillan Press (1997), 80. 
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Originally, environmental issues had not been addressed explicitly under the 

founding treaties and were dealt with piecemeal as required by the various DGs 

affected. Environmental concerns had been ―motivated by the strong desire to 

eliminate trade distorting regulatory differences in national environmental regu-

lations concerning product standards‖.48 After the 1972 Paris summit the 

Community openly began its own environmental policy, primarily all of the 

resulting policies (70 legislative texts)49 and legislation were based on Articles 

235 EC and 100EC but the Environmental action programmes were perhaps 

more important as these and some broad frame work directives served to pre-

pare the way for the gradual extension of Community and DG Environment‘s 

competencies into new areas; these acted as bridgeheads for follow up ‗daugh-

ter‘ directives.50  

The intention of the founding fathers of the DG was to find policy areas, 

like water and waste, which did not come under the traditional sectoral head-

ings of agriculture, trade etc.51 There was in effect a deliberate desire to sepa-

rate a purely environmental sector from the rest of the Community activities 

and to thus derive independent competencies which would justify fully fledged 

institutional and later treaty based autonomy. Policy integration with the other 

DGs was also deliberately avoided, to ensure that the nascent DG went beyond 

being an internal Commission pressure group. From the start the DG used every 

opportunity to promote new legislation. One example of this opportunism came 

when the French decided to improve the quality of their bathing water, the 

Commission quickly stepped in with the idea of extending such a goal to the 

Community, six months later the Council adopted the proposal. It is interesting 

to note that a lot of environmental legislation was and is increasingly discussed 

first in Brussels and then adopted by MSs. Today 75% of environmental legis-

lation in Germany is of Brussels origin, Norway is the same, 80% of the UK‘s 

environmental legislation is from Brussels and 100% of that of Portugal and 

Spain. Legislation is literally created at European level or adapted from legisla-

tion already in existence in some MSs and then imported into other MSs.  

 

Legislative Success 

A second phase of legal and institutional development began with the 1983 

Stuttgart European Council which emphasised the need to clean up pollution 

and in 1985 the European Council decided that the environment should be in-

cluded in the Single European Act. Finally in 1987 environmental concerns and 

Community activities were given their own clear legal form under chapter 

seven. How DG ENV expanded both its competencies and staff numbers sur-

prised many, a good summary of the second phase of legal development is 

quoted below:  
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‗The case of environmental legislation is significant and not untypical … 

The SEA changed this by introducing a specific legal basis for environ-

mental legislation, albeit requiring unanimity(and with a first reference 

to subsidiarity). The next stage was inclusion in the Treaty on European 

Union of new provisions switching the voting basis from unanimity to 

qualified majority. The question of whether the Commission is success-

ful in its attempts to expand competencies is thus far from rhetorical. ... 

it is not unreasonable to suggest that the Commission has been a power-

ful catalyst in making environmental standards a European issue.‘52  

 

The inclusion of the EP in the co-decision making procedure on environmental 

issues has weakened the Commission and the Council as a whole and strength-

ened that of the environmentalists as the parliament has up until recently proven 

to be more environmentally oriented than elements of the Commission and 

Council. 53 

 

Entrepreneurial Use of the Complaint Procedure 

Quite apart from the large amounts of legislation which the DG generated dur-

ing the period in 1986 a decision was reached to develop an instrument previ-

ously used for trade and industry, that of a formalised complaints procedure. 

Individuals could now send complaints about MS failures to implement envi-

ronmental legislation direct to the Commission. The Commission has tradition-

ally had too few staff to effectively monitor the implementation of legislation 

by MS ministries. The decision was publicised and as a result the number of 

complaints went from 6 per year in the early 80s to 600 a year in 86 and 87. As 

each complaint had to be seen by the Commissioner, the limited resources 

available to the legal unit were increased. The pro active approach of the DG 

had once again resulted in an extension their influence over MS implementation 

rights and also resulted in an increase in staff numbers. What also emerged 

from this move was that the Commission decreased their perceived distance 

from the European citizen, this was and is a desirable institutional goal.54 Also 

the DG and therefore the Commission succeeded in thereby evading accepting 

responsibility for the failure of the MSs to fully implement environmental legis-

lation. The complaints procedure was not required of the DG and was deliber-

ately created from a particular interpretation of Article 169. It is in effect a vol-

untary service offered to the public by the Commission and as such has to be 

considered an extra, which could be removed, should the Commission consider 

it a liability. The Commission is at pains to stress this point when they receive 

complaints about the slowness of the process.55 
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It is a curious construction rather similar to the initial environmental legislation, 

founded on an elaborate interpretation of an article. A complaint sets off a pro-

cedure with the Commission alarming the DG about a potential failure of a MS 

to follow and implement legislation56 and inevitably plunges the individual 

making the complaint into the labyrinthine politico/bureaucratic world of the 

Community. Articles 26-28 allow the Commission to take legal proceedings 

against the MS should it be necessary. Complaints can take on average of 50 

months57 and are often wound up for political reasons by other Commissioners 

or MSs,58 with the decision clouded in secrecy and often far from satisfactory 

for the person making the complaint.59 In fact after the report of the European 

Ombudsman in 1996 emphasised that citizens were feeling more antagonistic 

towards the Commission as a result of the process and not the opposite there 

have been indications that the Commission is backing away from the infringe-

ment, complaints process.60 NGOs want to retain the process because there is 

nothing else available. Ironically the Commission and the DG have in a sense 

become victims of their own success. According to some sources almost half of 

the infringement cases outstanding in the EU between the Commission and the 

MSs are environmental in their origin.61 Environmental laws have become 

highlighted as a result and high level disputes have occurred between MSs and 

the Commission. The friction caused by the increase in infringements cases 

would appear to have led to the next phase in the development of the DG. De-

spite the increase in cases, averaging around 600 a year there has not been a 

parallel increase in staff numbers, in fact only fifteen employees are involved.62  

6.2 Intermezzo: Seizing Opportunities  

The Seveso Tragedy 

When considering the case of the DG in question, it is noticeable that it appears 

to have behaved in an entrepreneurial manner both during its development and 

in its exploitation of windows of opportunity. One official stressed the connec-

tion between an environmental disaster and the generation by the DG of a piece 

of legislation in response.63 Prior to the accident or disaster any Commission 

policy for the sector concerned may well have been opposed by lobbyists and 

MSs, afterwards there is almost a common consensus on the need for action 

which the DG uses to its advantage. On 10 July 1976, an explosion occurred in 

a trichlorophenol reactor of the ICMESA chemical plant near Seveso in, Italy. 

A toxic cloud descended on Seveso and resulted in serious health problems for 
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the local inhabitants. The Commission produced, in response, the Seveso Di-

rective, Directive 82/501/EEC. The generation of this directive resulted in the 

production of several more directives, jumping on the band wagon, in a manner 

of speaking: Directive 89/391/EEC, on measures related to occupational safety 

and health; Directive 89/654/EEC, on minimum safety and health measures at 

work; Directive 90/219/EEC, relating to biotechnology; Directive 90/313/EEC, 

on the freedom of access to environmental information; and Directive 

89/618/Euratom, on public information during a radioactive emergency. An 

accident in Basel, Switzerland in 1986 which caused massive pollution of the 

Rhine was one of the main causes of the Seveso Directive being amended 

twice, by Directive 87/216/EEC of March 1987 (OJ No L 85 of 28 March 

1987) and by Directive 88/610/EEC of November 1988 (OJ No L 336 of 7 

December 1988), ―Both amendments aimed at broadening the scope of the Di-

rective, in particular to include the storage of dangerous substances‖.64  

 

Further Disasters 

The sinking of the tanker Prestige in November 2002 led to the Commission 

producing a proposal for a directive on ship-source pollution and on the intro-

duction of sanctions, including criminal sanctions, for pollution offences 

(COM(2003) 92 – C5-0076/2003 – 2003/0037(COD)).65 The sinking of the 

tanker Erika in 1999 was the last straw which allowed the Commission to re-

introduce the proposal for environmental liability.66 The explosion at the AZF 

site in Toulouse led the Commission to immediately consider the need for an 

amendment of the Seveso II Directive, although the one of the Community 

commentators on the proposal stresses that the site of the explosion was already 

fully covered by existing legislation.67 In 2000 the serious mining accident at 

Baia Mare resulted in the Commission generating first a communication enti-

tled, ―Safe operation of mining activities‖ (COM (2000)664 final) and then the 

proposal for a complementary directive.68 According to internal sources the 

DG had responded in a particularly entrepreneurial manner with the mining 

directive.69  
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Exploitation of a Consensus 

One final point is that the Commission also uses the accidental existence of a 

common consensus on an issue to press for legislation. In 1981/2 there was 

considerable concern about the acidification of rain and the woods dying which 

forced governments to get together to find a solution. At the same time the UK 

wanted to introduce lead free petrol to deal with the social problems of children 

suffering from lead poisoning as a result of living next to major roads. The DG 

sensed their chance so in 1983 there were three to four successful proposals on 

air pollution.70 On a treaty level the disaster led to the SEA and the Maastricht 

Treaty expanding the rights of the public to information.71 

 

National or Community Legislation 

Whilst the above are proof that the DG responds to accidents with legislation 

this could be merely the common-sense act of a government department. But 

the interviews which were carried out appeared to reflect an entrepreneurial 

approach beyond that of a normal government department. Why was legislation 

generated at Community level when arguably national legislation could have 

been sufficient? As with the bathing water directive the DG was extremely pro-

active in pushing for the Community to set standards for all the MSs despite the 

reluctance of many of them. At times the proposed Community legislation po-

tentially duplicates or confuses already existing international and national laws. 

This raises the question of motive; why not leave the already existing standards 

in place?72 The same question can be raised with regard to the Toulouse acci-

dent and the Commission desire to implement an amendment although there 

was already legislation in place which should have been implemented.73  
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The Problem of Implementation 

The apparent failure of the DG to generate legislation which results in imple-

mentation taking place by the MS ministries can be seen either as the problem 

of the MSs or of the DG. According to one DG source, when 15 MSs fail to 

properly implement legislation, as is true for one directive, then there must be 

something wrong with the law. An implication being that the law was not pre-

cise enough, or too precise and not easy for the civil servants on the ground to 

enforce. Possibly the entrepreneurial nature of some of the legislation is re-

flected in it being easier to generate than finally to implement, the goal of the 

generating legislation in the DG at all costs could be said to have been, at 

times, incompatible with the goal of creating legislation which can be and is 

implemented on the ground. This was also mentioned as a problem by the au-

thor of the EP‘s opinion.74 Another point is that little is done by the DG itself 

to ensure that implementation takes place, and monitoring is treated as a minor 

issue when compared to generating legislation despite the general understand-

ing of the need to improve implementation. The Legal unit which has to apply 

legal pressure on MSs which fail to comply is badly understaffed and there has 

so far not been any reallocation of resources to ensure that it occurs.  

6.3 Stagnation  

Commission Slow Down 

By the beginning of the 1990s all the major types of environmental problems 

were covered by EU policies and there were a broad range of policy instru-

ments in position: environmental standards, product norms, emission standards, 

economic instruments and agreements. The environment had moved effectively 

from being a low politics to a high politics issue, as was proven by its being 

included in the Maastricht treaty in article 2 on an equal footing with economic 

matters.75 Two trends began to emerge during this period, one was a general 

slow down in Commission legislative activity which was matched in the envi-

ronmental field by a slow down in most MS environmental ministries.76 The 

second was a greater emphasis on alternative approaches to both implementa-

tion and integration. There was a growing recognition within the Commission 

as a whole, as there was in national ministries, that environmental concerns and 

legislation could no longer be allowed to develop independently from main-

stream policies. The DG had reached its limits and needed to spur on the inte-

gration process with other DGs in order to change issues like transport. In order 
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for there to be progress environmentally, the other DGs were assisted to adopt 

greener agendas and also there was a movement towards enforcing legislative 

consistency within the Commission. Integration units were created in other DGs 

to try and ensure that environmental concerns were considered in, for example, 

agriculture. The move towards Commission integration heralded a change in 

the Commission‘s attitude towards the DG, which was considered in some 

quarters to be ineffective for improving the environment.77 

 

The 5-6 Environment Action Programmes (5-6 EAP)  

Certainly the 5 EAP was different to what had gone before and reflected a 

change in attitude/ ideology of some within the DG.78 This programme marked 

a watershed and it is worth mentioning some of the variant ways that it has been 

perceived. In some ways the 5 EAP has been argued to be an excellent strategic 

move79, an entrepreneurial merger or franchise operation with other DGs which 

recognised the changes in the operating field or market of the DG and quickly 

adapted to them, recognising the opportunities and threats that the status quo 

held. Generating legislation had become harder to justify after the Danish refer-

endum and the promotion of the concept of subsidiarity and the issues have 

become more complex too and involved more sectors. Thus some officials con-

sidered it to be inevitable that the 5 and 6 EAP were more and more complex. 

The playing field has changed for policy making has changed so DG perform-

ance has to be assessed bearing that in mind. ―Things are not as simple any-

more nor as proscriptive as in the old days‖.80 Certainly with regard to the 

changed institutional balance between the Commission and the European Par-

liament, strategy was very much in play. The growth in EP involvement meant 

that the 6 EAP had to go through the co-decision process. It was obvious that 

any targets included would be debated for months and more studies would be 

needed and analyses, which would have made it impossible to get the pro-

gramme through. Therefore it made sense for the officials responsible, to avoid 

listing targets and concrete goals as had been the case in previous EAPs. Ac-

cording to some, the recent EAPs represented a victory by the environmental-

ists since they were more strategic81 in their approach than the previous ones 

and showed that the DG had learned from previous mistakes82, the worst of 

which was the lack of implementation.  

The programme stressed the need to concentrate on implementation and less 

on legislation and of course more on the integration of the Commission imply-

ing ―the inclusion of environmental concerns into sectoral policy domains‖.83 

The same author states that it could be the case that DG Environment staff now 

                                                           
77  Cini, op. cit., 84. 
78  Ibid., at 87.  
79  Discussions with Commission Officials. 
80  Ibid. 
81  Select Committee on the European Communities, op. cit., 119. 
82  Ibid., at 116. 
83  Cini, op. cit., 81. 
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has to consider the ―practical feasibility of their proposals‖.84 Sustainability is 

the guiding principle in the present programme and it aims to encourage pat-

terns of development, which would allow economic growth for future genera-

tions. The Director General felt the need to use seconded national officials to 

develop the 5 EAP rather than permanent officials because of personnel prob-

lems which led to ‗tension and conflict‘85 within the DG as staff formed into 

what were effectively blocks based on their backgrounds and interests. The 

detractors from the recent EAPs make a less polite assessment of the pro-

grammes, stating about the 6 EAP ―it usually amounts to little more than ‗mis-

sion‘ statements, biased research objectives and pious ‗strategy jargon‘ to 

which few strings are attached‖.86 A major weakness of the programme was, 

according to some, that it lacked real goals and was far too vague.87 This last 

point could be seen as a strength: ―It is the vagueness and all embracing nature 

of it […] that has made it acceptable to many political dimensions, environmen-

talists and industrialists‖. 88 The sixth programme was devoid of any timetable 

and even vaguer, continuing the process started with 5 EAP.  

 

De-regulation and Nationality 

Some commentators have linked the move towards de regulation in the DG to 

the growing presence of British officials both permanent and seconded.89 Both 

the 5 and 6 EAP were the work of British officials and the UK has been noted 

as a having a strong presence in the management of the DG.90 Others have 

highlighted a clash in the Franco/Germanic proscriptive legislative approach 

and the UK one.91 Up until 2000 the DG remained to some extent divided with 

some units still producing impressive amounts of legislation92, whilst some in 

the hierarchy favored less legislation and greater use of softer methods.93 

But it was already difficult for the DG to succeed in having its proposals ac-

cepted by the Commission and during the inter DG discussion phase many of 

the policies were drastically watered down or refused entirely.94 Industry had 

and has a strong presence in at least four of the major DGs and DG Environ-

ment often only has one possible coalition partner in DG SANCO. When com-

pared to the boom times of the late 1980s and early 1990s the rest of the 1990s 

have been a time of stagnation or maturing depending on the perspective 

adopted. The common phrase of the Santer College was ‗less but better‘. In the 

mid 1990s the DG began discussing policy chains, and the focus became more 

                                                           
84  Ibid., 82. 
85  Ibid., 124. 
86  Select Committee on the European Communities, op. cit., 177. 
87  Discussions with Commission Officials. 
88  Liefferink & Andersen, op. cit., 119. 
89  Discussions with Commission Officials. 
90  Ibid. 
91  Ibid. 
92  The waste unit for example. Discussions with Commission Officials. 
93  Discussions with Commission Officials. 
94  Ibid. 
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on policy outcomes rather than just the production of legislation. Given the 

impressive amounts of legislation but less impressive state of the environment, 

there was a perceived need to improve on implementation, policy outcomes had 

to match the policies themselves and that required new methods.95 Other policy 

tools were introduced to try and achieve what legislation previously achieved, 

but some of these have been quite unsuccessful.96 

  

Legislation Generation Attains Scarcity Value 

The ‗less but better‘ approach meant in effect that although the unspoken 

benchmarking method of legislation generation proving a DG to be successful 

remained true, the Commission would only adopt water tight dossiers with a 

real chance of easier adoption by the MSs and the EP. The competition be-

tween DGs to get legislation adopted therefore became harder and the hurdles 

that legislation was expected to pass became tougher. The introduction of im-

pact assessments on legislative proposals placed another hurdle in the way of 

the official. Now the other DGs had to be involved earlier on and detailed as-

sessments of the social, economic, environmental impact of legislation had to 

be carried out. Whilst the measures were intended to raise the standard of legis-

lation and to increase the likelihood of it becoming law, it also added possibili-

ties for more competition to take place between the DGs. Legislation adoption 

has become more valuable as it becomes scarcer. In a tough market place en-

trepreneurial instincts and abilities are even more called for in DGs and offi-

cials.  

Given that there has been a gradual move from environmentalism to con-

cern about economic issues, the difficulties in selling environmental legislation 

to the College has become steadily harder. The result is a DG which is con-

cerned with only backing legislation which it is sure will be adopted by the 

College and the MSs. It has become harder for officials to get their legislation 

selected by the DG let alone adopted by the commission. For normal officials 

this would be annoying, but the response of the DG officials has been to leave 

the DG and to move where their legal entrepreneurial talents can better be used. 

There is a clear correlation between the level of staff turnover and the decline 

in the possibilities for legal entrepreneurial activities, particularly when com-

pared to the possibilities available in other DGs and sectors.  

7. In Conclusion 

At a macro level the Commission has often shown itself to be entrepreneurial 

and ready to exploit situations in the interests of the European project. The ap-

pearance of the famous rigid hierarchical structures inside the organization ap-

                                                           
95  J.B. Skjaerseth & J. Wettestad, ‗Understanding the Effectiveness of EU Environ-

mental Policy: How can Regime Analysis Contribute?‘, (2002) 11(3) Environ-
mental Politics, 100. 

96  Cini, op. cit., p. 84. 
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pear contradictory and immediately suggest to the observer that non hierarchi-

cal possibilities must be available for the Commission to have enjoyed the suc-

cess it has. Closer examination reveals that the micro level of the officials 

shows the entrepreneurial qualities that the hierarchy appears to lack. Further-

more the rigidity of the hierarchy seems less dramatic when observations are 

made about how the Commission works in practice and what sort of behavior it 

tacitly encourages. 

The Commission has been shown to encourage self sufficiency in the offi-

cials with staff members having to fend for themselves. Initiative is promoted 

as any success gained is often down to the decision to act being taken by an 

official. Freedom is very present with the official possessing incredible room 

for choice and discretion, quite unlike anything their equivalent in the MS civil 

services would possess. The official must be able to network and thus possess 

the social skills which are basic to success. Officials are encouraged to compete 

for everything in the commission, for their position, their promotion- the possi-

bilities for which can be extremely scarce in particular to the position of Head 

of Unit, for their dossiers, and for early retirement.97 And finally entrepreneu-

rial sensitivity to the opportune moment to introduce a legislative product that 

is sure to succeed. The DGs which possess these officials, who have, as it were, 

been through fire, are in possession of a valuable commodity. If correctly 

placed these officials could be expected to carry their DG to success. 

The vast amounts of environmental legislation that Europe has produced 

combined with the information gained during interviews, appear to show that 

the DG Environment is made up of extremely capable officials, often lawyers, 

who have not only been quite entrepreneurial in their behavior but also success-

ful in ensuring the passage of their laws, a task which involves political and 

networking ability. So whilst some officials have played down the entrepreneu-

rial element and stressed that there was always more than enough work to be 

done to make opportunism irrelevant, this seems to be only a part of the truth. 

The DG created work for itself. The absence of European law at all in the 

1950s maybe meant that there was a vacuum waiting to be filled with few insti-

tutional opponents present, ‗an ecological niche‘ as one official put it,98 or a 

market opportunity which allowed the DG to be so successful. In fact the com-

bined evidence of the accident legislation correlation and the increased staff 

turnover in the face of decreased legislative activity within the DG would ap-

pear to be convincing evidence that entrepreneurs have been present in the DG. 

 

                                                           
97  Discussions with Commission Officials. 
98  Ibid. 



The Brussels Law Office 
Between Realism and Functionalism1 

Robert Lee 

1. Introduction 

The intensification of economic globalisation calls for continual re-assessment 

of its institutional frameworks. This is especially true in relation to the now 

expanded region covered by the European Union. This essay looks to locate the 

Brussels law office in the process of European integration. Note the word of-

fice, because generally there are transnational law firms with many offices in-

cluding almost invariably one in Brussels, often in the legal quarter of Avenue 

Louise. The paper explores how these firms, through their work in Brussels, 

shape European integration by employing existing insights into the process of 

integration taken from writings in international relations. It does so not to 

comment on their persuasiveness as explanations of integration (though it will 

in the end make some comment on this). Rather it deploys these theoretical 

insights as a tool with which to categorise and gauge the impact of the work 

undertaken in the Brussels law office. After introducing the theoretical models 

of integration, the paper explores the nature of the now highly developed EU 

regulation in order to place the firms in an operational context. It then offers a 

brief historical account of the Brussels law office and explains the type of work 

done there. This leads to a conclusion that fits the law office into the theoretical 

accounts of European integration, and which posits a possible tension between 

the work of, and commitment to integration in the Brussels office and the wider 

commercial aspirations of the multi-national firm. 

2. European Integration Theory 

There is no shortage of literature seeking to theorise about or account for Euro-

pean integration, though there are many references, too, to the puzzling or 

problematic nature of offering a compelling account. McKay heads his intro-

duction to his book on Federalism and Europe,2 The Puzzle of European Un-

                                                           
1  I am grateful to the editors of this special Issue for their assistance with this paper, 

and to the other contributors to this edition for their helpful comments at an earlier 
stage of its development. I should like to acknowledge the kind assistance of Jiri 
Priban in the development of the ideas for this paper. 

2  D. McKay, Federalism and European Union, Oxford, Oxford University Press 
(2000). 
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ion, and this theme is re-visited in a number of studies of the phenomenon.3 

The puzzlement seems to arise from the curiosity that nation states might cede 

sovereignty to a pluralist union of states. Although over time they have become 

greatly refined and carefully nuanced, there are two dominant theses, largely 

driven by writing in the field of international relations, neo-realism and neo-

functionalism. However, before reviewing these theoretical approaches to 

European integration, they can be juxtaposed against traditional legal scholar-

ship in EU Law – what Burley and Mattli have described as legalism.4 

Legalism 

By legalism, Burley and Mattli refer to little more than a dominance of doc-

trinal, black letter approaches to the study of EU law (and particularly in the 

context of their paper the role and jurisprudence of the European Court of Jus-

tice). Quoting Shapiro this is seen as positioning: 

 

“The Community … as a juristic idea; the written constitution as a sa-

cred text; the professional commentary as a legal truth; the case law of 

the inevitable working out of the correct implications of the constitu-

tional text and the constitutional court as the disembodied voice of right 

reason and constitutional teleology.”5 

 

The limitations of this approach are well recognised by socio-legal scholars. It 

treats law as self contained and autonomous. There is nothing available to ex-

plain the process of integration in such analyses other than the driving force of 

law itself.6 The lead from the law-making institutions in the European Union is 

                                                           
3  For examples see W. Sandholz, „Choosing Union: Monetary Politics and Maas-

tricht‟ (1993) 47(1) International Organization 1 (concluding that Union remains 
“an intellectual puzzle”); A. Moravcsik, The Choice for Europe: Social Purpose 
and State Power from Messina to Maastricht, Ithaca NY, Cornell University Press 
(1998) (concluding that the achievement of integration constitutes “an ongoing so-
cial scientific puzzle”); and G. Majone, Regulating Europe, London, Routledge 
(1965) (describing the exponential growth of European regulation as a “major theo-
retical puzzle”); and see note 8 below. 

4  A.M. Burley & W. Mattli, „Europe Before the Court: A Political Theory of Legal 
Integration‟ (1993) 47(1) International Organization, 41. It may be useful to read 
this paper in conjunction with a reply to it: G. Garrett, „The Politics of Legal Inte-
gration in the European Union‟ (1995) 49(1) International Organization,171, and a 

further rejoinder W. Mattli & A-M. Slaughter, „Law and Politics in the European 
Union‟ (1995) 49(1) International Organization, 183. 

5  M. Shapiro, „Comparative Law and Comparative Politics‟ (1980) 53 Southern Cali-
fornia Law Review, 538. 

6  An example might be G.F. Mancini, „The Making of a Constitution for Europe‟ 
(1989) 26 Common Market Law Review, 595; cf. C-D. Ehlermann, S. Krislov & 
J.H. Weiler, „The Political Organs and the decision-making process in the United 
States and the European Community‟, in: M. Cappelletti, M. Seccombe & J.H. 
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followed inevitably by the legal systems of member states in adopting and ap-

plying the supreme body of EU law. Thus law is presented not only as autono-

mous, on this analysis, but also as self-sustaining.7 

By confining legal scholarship in this way, we learn little of the motivation 

of member states in the process of integration or of the interplay between law 

and politics. Although for their part those in the field of international relations 

and political science have been slow to position law in their analysis, there is 

now more “interdisciplinary theoretical work …(trying) to tackle the more sub-

stantive normative, functional, legal and political questions of European inte-

gration.”8 As Weiner suggests, some of this work is conducted by legal scholars 

drawing heavily upon the insights of their colleagues in politics and interna-

tional relationships.9 

Neorealism  

Set against the legalist approach, realist theory views the state as imbued with 

„resilience‟10 in the face of the growth of international institutions. In this 

analysis, the legal order of the EU is tolerated by member states in their self-

interest because of the gains that can attach to the trade liberalisation agenda 

pursued within the EU. Thus integration arises out of the national interests of 

the states rather than being forced through by the EU institutions. In relation to 

law it has been suggested that any statement of the primacy of EU law remains 

subject to the capacity of states to re-assert their sovereignty.11 In the context 

of my own jurisdiction, that retains a strong sense of Parliamentary supremacy 

in the absence of any written constitutional settlement, this remains compelling. 

But it has also been argued that the statement of the primacy of EU law, not 

found as such in the Treaty of Rome but propounded through the case law of 

                                                           
Weiler, Integration Through Law: Europe and the American Federal Experience, 
New York, De Gruyter (1986) Vol 1(2) 3. 

7  A point made by K. Alter, Establishing the Supremacy of European Law: The Mak-
ing of an International Rule of Law in Europe, Oxford, Oxford University Press 
(2001). 

8  A. Wiener, Towards a Transnational Nomos: The Role of Institutions in the Proc-
ess of Constitutionalization, NYU, Jean Monnet Working Paper (2003).  

9  For an excellent example from my own jurisdiction see J. Shaw & A. Wiener, „The 
Paradox of European Polity‟, in: M. Green Cowles, M. Smith & S. Bär (eds) State 
of the European Union: Risks, Reform, Resistance and Revival, Oxford University 
Press (2000), which employs social and legal constructivism to re-formulate notions 
of EU Constitutionalism as one of “a range of interdisciplinary legal-political sci-

ence work” that might be employed. 
10  M. Pollack, „International Relations Theory and European Integration‟ (2001) 39 

Journal of Common Market Studies, 222. 
11  It is worth remembering that Greenland entered the Community at the time of the 

Danish Accession, but having gained home rule withdrew in 1985 with the ratifica-
tion of a Treaty signed by other Member States – for a discussion of the issues from 
an international law perspective see M. Akehurst, „Withdrawal from International 
Organisations‟ (1979) 32 Current Legal Problems, 143. 
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the European Court of Justice, does not fully reflect the highly consensual ap-

proaches to law-making elsewhere.12 

Proponents of this approach focussing as it does on the rational actions of 

member states in co-operative negotiation have been described as intergovern-

mentalists. The process of co-operation has to be managed and bargains en-

forced, but these tasks can be depicted as part of a subservient role rather than 

as the exercise of power by an overarching supranational authority. For the 

most part, this neorealist emphasis need not be seen as restricting the growth of 

the Union13 since greater benefits of trade liberalisation may attach to larger 

trading blocs. Nonetheless, the integration is measured and controlled, espe-

cially by the larger states, which may be willing to pool sovereignty to advance 

self-interest but which remain the prime movers of European initiatives. This 

view is most strongly and most coherently presented by Moravcsik,14 who fo-

cuses on three factors, namely the patterns of commercial exchange, the relative 

bargaining power of national governments, and the incentives for joint com-

mitments between the states concerned. Importantly for our purposes, however, 

is that the most fundamental of these is commercial interest: 

 

“European integration resulted from a series of rational choices made by 

national leaders who consistently pursued economic interests – primarily 

the commercial interests of powerful economic producers … that 

evolved slowly in response to structural incentives in the global econ-

omy.”15 

Neofunctionalism 

In contrast, institutionalist writers have sought to promote neofunctionalism – 

in which the integration of the European Community results from the work of 

the European institutions. Integration mirrors the growing confidence and com-

petence of the supranational actors, which become growing political forces, 

assuming the power conceded by the states. Indeed integration becomes the 

goal of these actors since their power-base derives from it, not least because 

integration enhances the authority of the institutions themselves. Even if such 

institutions set out in a technical support role, their assumed expertise, and cen-

                                                           
12  S. Scheingold, The Law in Political Integration: The Evolution and Integrative 

Implications of a Regional Legal Process in the European Community, Cambridge 
Mass., Harvard Occasional Papers in International Affairs No.27 (1971). 

13  Though see the predictions of J. Mearsheimer, „Back to the Future: Instability in 
Europe after the Cold War‟ (1990) 15(4) International Security 5, that the collapse 
of the Soviet Union would hinder European integration. As Pollack (op.cit.) re-
marks, this was an analysis consistent with neorealist assumptions but effectively 
contradicted by the Maastricht Treaty two years later, and astonishing now in the 
context of a Union that has expanded rapidly eastwards. 

14  Moravcsik, op. cit. 
15  Ibid. at 3. 
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tral role in marshalling member states creates a significant institutional frame-

work. Sandholtz and Stone Sweet16 provide a revised neofunctionalist account 

of some importance to us in attempting to show in an edited collection covering 

some of the major policy developments in the EU how a supranational polity 

has been shaped by the institutions of the E.U. arguing that their institutionalist 

account is more compelling than those of intergovernmentalists, which they 

present as rigid or static. This fluid neofunctionalist model generates its own 

internal dynamic as European legal integration generates transnational eco-

nomic activity. This in turn creates demand for supranational rules, forcing 

further legislative activity that in turn drives integration. 

It may be that neofunctionalist explanations have an inherent appeal to law-

yers, stressing as they do the institutional framework. In addition those drawn 

to teaching about or researching E.U. law may be attracted to an explanation of 

the supranational role of the institutions in transnational governance. Burley 

and Mattli have argued that the neofunctionalist theory better explains the 

“creation of an integrated and enforceable body of community law.”17 In a sec-

tion of their work entitled „Law as a Mask‟ they depict law as a „neutral zone‟ 

in which it is possible to reach outcomes difficult within purely political arenas. 

They would not deny the political significance of legal decision-making, but 

would assert some „non-political‟ rationale that political actors must defeat. 

They suggest that: 

 

“Law functions as a mask and a shield. It hides and protects the promo-

tion of one particular set of objectives against contending objectives in 

the purely political sphere.”18 

 

This emphasis on what is in effect the legitimating influence of law is no sur-

prise coming from writers of a neofunctionalist perspective, since accounting 

for legitimacy presents the neorealists with a problem that they are accused of 

sidelining.19 For a number of years following the Treaty of Rome the slow pace 

of the common market programme presented no great difficulty in handling 

legitimation arguments. Following the Single European Act and the Maastricht 

Treaty, the expansion and increasingly wide scope of regulation caused a re-

examination of the legitimating base of the Union, which then took a “constitu-

tional turn”.20 This is of relevance to us since we argue below that Brussels 

lawyers have not in general been engaged with wider constitutional issues in 

their day-to-day work. 

                                                           
16  W. Sandholtz & A. Stone Sweet, European Integration and Supranational Govern-

ance, Oxford, Oxford University Press (1998). 
17  Burley and Mattli, op. cit., 57. 
18  Ibid. at 72. 
19  J. Steffek, „The Power of Rational Discourse and the Legitimacy of International 

Governance‟, EUI Working Paper – RSC2000/460. 
20  Weiner (op. cit.) and see comment by N. Walker, „Reconstituting European Integra-

tion in Theory and Practice‟, Jean Monnet Working Paper 9/03. 
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The purpose of this analysis is not to offer any new insights into this theoretical 

framework. Indeed these arguments are so well rehearsed that there may be 

little new to add. But this forms their value, as it is intended not to argue for 

one theory in preference to another to account for European integration, but to 

employ a well-understood theoretical analysis as a mechanism to evaluate the 

work and role of lawyers in Brussels in terms of their contribution to European 

integration. The theories concern the relationship between actors in the public 

sphere, but we are concerned here with how actors in the private sector may 

influence the playing out of these models of integration. In order to advance 

this notion, however, it is necessary to reflect on the nature of that work begin-

ning with some reflections on the nature of E.U. law in a practice setting. 

3. The European Regulatory Framework 

Amongst the issues that amplify the questions of legitimacy referred to above is 

the pervasive nature of European Union regulation, which in the mid 1990s was 

estimated to impose annual costs of up to 250 billion ecus on European com-

merce and industry.21 This must be offset against the gains from the single 

market programme falling to the large corporate players for whom the Brussels 

lawyers act. These gains may come both in terms of reductions in transaction 

costs brought about by concepts such as mutual recognition (see below) and 

increases in GDP brought about by the larger trading bloc.22 The European 

Union is one of the oldest and the largest trade sectors. In this mature phase, 

regulation is often specific, detailed and voluminous, coming through in hun-

dreds of measures each year and accompanied by tens of directives that bring 

major policy shifts in areas involving the central economic liberalisation agenda 

of the single market. For all the regulation, the irony is that the imperative is 

one of de-regulation (and/or re-regulation), privatisation, the termination of 

Fordist type welfarism and the transferring of power from the public to the pri-

                                                           
21  Single Market News (April 1996) cited by Radaelli, „Governing European Regula-

tion: The Challenges Ahead‟, in: S. Cassese & G. Galli (eds), L’Italia da Semplifi-
care: Le Instituzioni, Bologna, Il Mulino (1998) available in English translation (by 
Iain L Fraser) as RSC Policy Paper 98/3, EUI, 1998. It should be borne in mind for 
our purposes that the greatest burden falls not on the largest transnational corpora-

tions that are the clients of the Brussels firms but on SMEs which face a burden es-
timated at between six and thirty times higher (European Commission, Commission 
Recommendation for Improving and Simplifying the Business Environment for 
Business Start-ups (C(97) 1161 final, April 1997). 

22  The Cecchini Report in 1988 projected that the “single market” would add 4.5 per-
cent to the GDP of the 12-nation EU, adding 1.8 million jobs: P. Cecchini, The 
European Challenge in 1992: The Benefits of the Single Market, Aldershot, Gower 
(1988). 
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vate sector. This agenda is part of a well-recognised process and global pro-

gramme of economic integration.23 

Moreover the programme of „globalisation of state regulation‟24 is pursued 

with almost evangelical zeal, because the continuing success depends upon the 

expansion of markets. The expansion of the Union may assist in securing stabil-

ity in Europe following the collapse of the Eastern Bloc, but economic integra-

tion is its prime purpose. This process privileges the richer states against the 

poorer and is driven increasingly by international organisations, of which the 

EU is but one, but also by transnational corporations with an increasingly tight 

control of global financial and other resources.25 In its nature it operates in 

multi-levels. It is global, regional, national and even local.26 Nation States re-

main the location of citizenship and political activity, and they are the most 

immediate point of the reception and enforcement of the regulation emanating 

from the regional level. We see through the elections to the European Parlia-

ment in 2004 that while there might be broad trends in voting across Europe, 

offering at best a reluctant and dubious mandate, this falls a long way short of 

transboundary political movements. Political parties remain rooted in the nation 

State.27 

This may not be so surprising. As a common market, a clear division was 

made between the economic agenda to be served by attempts to harmonise key 

areas of commercial regulation and the social agenda left to Member States. 

There are many elements of this settlement that have changed. The „constitu-

tional turn‟ signalled by the Nice Treaty,28 the Charter of Fundamental Rights, 

the Laeken Summit and the European Convention certainly blur this division. 

Yet curiously, along with globalisation comes an increase not a decrease of 

                                                           
23  G. Majone, „Causes and Consequences of Changes in the Mode of Governance‟ 

(1997) 17 Journal of Public Policy, 139; and see more generally G. Majone, Regu-
lating Europe, London, Routledge (1996). 

24  B. de S. Santos, Toward a New Legal Common Sense (2nd ed.), London, Butter-
worths (2002). 

25  In this context it is worth noting that 51 of the top 100 economies in the World are 
companies and not nation states – see J. Elias and R. Lee, „Ecological Modernisa-
tion and Environmental Regulation‟, in S. MacLeod & J. Parkinson, Global Gov-
ernance and the Quest for Justice: Corporate Governance, Oxford, Hart (2005 – 
forthcoming). 

26  It is a curiosity that the development of global legal systems above the level of the 
nation state seems to be accompanied by the devolution of power below this level – 
see in the UK the development of legislative assemblies for Scotland, Wales and 
Northern Ireland: see A. Rodriguez-Pose & N. Gill, „The Global Trend towards 
Devolution and its Implications‟ (2003) 21(3) Environment and Planning, Part C: 
Government and Policy, 333.  

27  Frieden points to the location of politics at state level notwithstanding the re-
location of investment and finance at international level: J. Frieden, „International 
Capital and National Development: Comments on Post-Imperialism‟, in: D. Becker 
et al., Post-Imperialism: International Capitalism and Development in the Late 
Twentieth Century, Boulder, Lynne Reiner (1987). 

28  If only because of the necessity of institutional reform with a view to enlargement 
but also because of consideration of requirements for accession countries. 
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certain elements of state control in areas such as criminal justice, immigration, 

and state security. So any ceding of national sovereignty in such areas is selec-

tive, shifting and highly contested. Indeed it might be argued that the concentra-

tion on state redistributive social policy and the jealous protection of taxation 

powers have pushed the Community more and more into the realm of economic 

regulation.29 

At the same time the whole economic agenda of the Community has 

changed markedly over the years. Attempts to harmonise laws in the areas of 

fundamental freedom of movement of capital, of persons, of services and of 

goods proved too tall an order not least because of prevailing differences in 

state legal systems. The Single European Act signalled a new phase of essential 

harmonisation in which core features of the regulatory structure would be sub-

ject to agreed minimum standards that would allow mutual recognition of those 

subject to regulation in other Member States. It remains open for Member 

States to impose higher standards than this minimum requirement on a non-

discriminatory basis. Moreover the legislative instrument for more extensive 

measures is the directive, which allows considerable choice about the precise 

mode of implementation, including on issues such as the body to be constituted 

as the competent authority for regulatory supervision and enforcement. 

In this structure, although the Member States shape the integration process 

(in line with intergovernmentalist thinking), they are recipients and objects of 

regulation (in line with institutionalist ideas). The point that must be empha-

sised here is that, while Member States (or transnational corporations lobbying 

through such States) may strive to shape policy within Europe through influenc-

ing the institutions both of the Commission and the Parliament in Brussels, 

uniformity of regulation does not result. In consequence it remains imperative 

to determine how that regulation has been transposed into national law. This 

leads to an important understanding of the work of the Brussels law firm. Al-

though located at the seat of EU power, it is not dealing with a single transna-

tional legal system, but rather with a plethora of systems sharing a common 

core. A client seeking advice on where in Europe to locate in order to access 

the Single Market may learn very little from a simple description of directives 

that might apply to it,30 as opposed to how law in accordance with those direc-

tives operates at State level. 

It is the transnational corporation that in its very nature has most at stake as 

regulatory initiatives develop. Because it works across borders any measure is 

likely to affect operations in more than one jurisdiction. It might help the cor-

poration if the same approach to interpretation and transposition of a directive 

                                                           
29  See G. Majone, Regulating Europe (op. cit.) 
30  The author was involved in precisely such advice for Japanese financial institutions 

in the early 1990s because of the requirement of the Second Banking Co-ordination 
Directive for reciprocity of market access in third countries once the Directive was 
in force. Notwithstanding the essential harmonisation that had already taken place 
in the banking sector, the clients recognised well enough the choice between 
tougher and gentler regulatory regimes in different Member States. 
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was taken across Member States, but we know that this is somewhat unlikely. 

In the Netherlands one of the criticisms of the Koopmans Report was the 

opaque nature of proposed measures given the lack of explanatory memo-

randa.31 Moreover, the Commission is far more concerned with policy devel-

opment than with monitoring implementation across Member States.  

 

Measures promulgated by the Union institutions may be the subject of agree-

ment by the Member States, but very often the costs of implementation will be 

borne by commerce and industry.32 There will be constant dialogue between 

the bureaucracies at State and Union level not least through the Comitology, 

which has been criticised as a process that lacks transparency.33 Corporations 

or sectoral interest groups on their behalf will seek a constant flow of informa-

tion on and access to these deliberations. Smith has pointed to the possibility 

that Member States may position the Community institutions as „scapegoat‟ for 

burdensome regulations that they might actually support. An Agriculture Minis-

ter may find a greater commonality of interest between other Ministers with the 

same portfolio in Europe than with other cabinet colleagues at home. What may 

be difficult domestically may be achievable in Europe. From the point of view 

of the transnational corporation, information on positions being taken across 

Member States may be vital. Questions such as which DG might handle a 

measure could crucially determine the nature and form of regulatory interven-

tion, and territorial disputes are not uncommon.34 

In seeking to lobby and influence policy, transnational corporations face 

difficulties inherent in the nature of the regulatory process in the European Un-

ion. There are many more policy initiatives mooted than initiatives that are suc-

cessfully implemented. A broad and imaginative policy such as a proposal to 

                                                           
31  T. Koopmans, The Quality of EC Legislation: Points for Consideration (1995), but 

see Kellerman et al., Improving the Quality of Legislation in Europe, The Hague, 
Kluwer Law International (1998). 

32  Examples of this include integrated product policy and producer responsibility 
initiatives such as the WEEE Directive (Directive 2002/96/EC on Waste Electrical 
and Electronic Equipment) which may require the re-design of goods to assist recy-
cling and recovery and which imposes requirements for the collection and treatment 
of electrical waste, the cost of which must be borne by the producer. 

33  C. Joerges & J. Neyer, „From Intergovernmental Bargaining to Deliberative Politi-
cal Processes: The Constitutionalism of Comitology‟ (1997) European Law Jour-
nal, 210. “Comitology” is established Community shorthand for the work of com-
mittees, made up of representatives of Member States and chaired by the Commis-
sion, whose function it is to implement Community laws and Community policies: 

for further information see Doc 15878/02 Proposed Council Decision amending 
Decision 1999/468/EC laying down the procedures for the exercise of implemen-
ting powers conferred on the Commission. 

34  See for example the dispute in the Parliament Committee Structure on whether the 
Legal Affairs or Environment Committee should be charged with primary responsi-
bility for the Environmental Liability Directive: see “Environmental Liability: Will 
New EU Legislation Finally Make the Polluter Pay?” (March 2003) Friends of the 
Earth European Bulletin, 4.  
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unify civil liability for environmental damage may take years to come to frui-

tion and may be the subject of continual change and dilution as interested par-

ties influence the political process.35 The legislative process in Europe is not 

obviously efficient or effective and much of the substance of the regulation is 

highly technical and driven forward by individual bureaucrats lobbied by other 

experts in a painful process of negotiation. The constant bargaining around 

legislation does not reflect a hierarchical system, in which the Commission 

imposes the regulatory framework. The growth of the importance of Parliament 

is a bulwark to this as is the Commission‟s own lack of democratic mandate. 

Instead we have a horizontal structure, which mixes the private sector interests 

of firms and the public sector responsibilities of States and bureaucrats. None-

theless, it remains problematic for the private firm to exert direct influence on 

the process, and Radaelli makes the following interesting observation: 

 

“The system of incentives is such that regulatory policies whose costs 

fall in the first instance on firms rather than on States are more devel-

oped than others.”36 

 

So firms are often the focal point of regulation but struggle to engage with and 

influence the policy development and law making process. This is an important 

consideration (as we shall see) when considering the work of Brussels lawyers. 

 

In this section of the paper, I have tried to depict the nature of EU law. It is part 

of a process of global structural adjustment driven by an economic liberalisa-

tion agenda. It is technical and detailed because it is concerned with de-

regulation – pulling apart national barriers to trade and commercial exchange – 

but then re-regulating on an essential harmonisation basis. In many instances 

this regulation is directed at or impacts upon private business that has (on the 

face of it) little immediate access to the policy making table. The regulatory 

provisions do not apply evenly across national boundaries, which remain robust 

notwithstanding fifty years of Community endeavour. Therefore transnational 

corporations must engage in a largely horizontal process of bargaining, negotia-

tion and (where necessary) challenge in order to protect and promote their in-

terests. In the midst of this technical, regulatory, multi-layered structure, it is to 

the Brussels law office that the transnational corporations turn for information 

advice and legal assistance. 

                                                           
35  R. Lee, „E.U. Proposals on Environmental Liability: From a Private to a Public Law 

framework‟ (2003) Journal of Business Law, 180. 
36  Radaelli (op. cit.) at 6. In my own area of environmental law this is possible to see 

in the form of a wave of „producer take-back‟ legislation, such as the End of Life 
Vehicles Directive (2000/53/EC), that puts the responsibility for dealing with waste 
products back to the manufacturer  
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4. A Short History of the Brussels Law Firm 

The first law firms from the USA arrived much earlier than one might imagine 

at the end of the 1950s or beginning of the 1960s. There were three firms: 

Baker and McKenzie (which famously went on to become the first global law 

firm) Cleary Gottlieb Steen and Hamilton and Frank Boas.37 These firms pos-

sibly became pioneers because they assumed that Brussels would become 

Washington D.C., a common misapprehension on the part of many entrants to 

the market even at a much later date. On the other hand, given how early this 

was in the life of the common market, it is equally plausible that they saw them-

selves as meeting the needs of U.S. corporate clients in the Belgian market. 

Belgium having an open market has perhaps seen the same level of takeover 

activity in its corporate sector as the Belgian law firms based in Brussels. Even 

today, given the lack of a domestic industry base, a Brussels law firm will have 

plenty of scope to act for transnational corporations within the Belgian market. 

Following this trail-blazing activity was a long quiescent period reflecting 

the „Eurosclerosis‟ in the Common Market. For example British entry into 

Europe in 1972 seems to have generated little interest in locating to Brussels.38 

It was only after the Single European Act and the 1992 initiative that a wave of 

Anglo-American migration took place. So, for example, leading UK firms such 

as Slaughter and May and Freshfields arrived only in 1989. At this stage there 

were 50 foreign law offices of which 20 were from the UK.39 Jones Day ar-

rived from the USA in 1989 and Skadden Arps in 1990.40 The explanation 

offered by many firms was client demand for a Brussels presence: 

 

“UK and overseas clients viewed it as essential that the firm should have 

a presence at the heart of the Community institutions in order to offer an 

effective service on E.C. and competition matters. Certainly from the 

Brussels office the firm is more able than before to service effectively 

the needs of these clients by monitoring developments in the European 

Community and by ensuring that their interests are adequately repre-

sented to the relevant Community institutions.”41 

                                                           
37  Frank Boas‟ firm is no longer in existence. 
38  Although under English partnership law a restriction on the size of partnerships 

meant that there could be a maximum of 20 partners until 1967 when this restriction 
was lifted. At that time numbers of partners in law firms would not have been near 
this maximum number, so that by 1972, English law firms were still small enter-
prises. 

39  C. Morton, „Brussels Offices: The Quickening Pace‟ (1990) 1(4) Lawyers in 
Europe, 11. 

40  Not all of these firms had a smooth ride. The Skadden Arps office sought to prac-
tice local law in Belgium and proved to be „a thorn in the side‟ prior to the decision 
to abandon that strategy in the late 1990s and slim down the office. This and office 
closures in Prague and Budapest seems to have caused a re-think of the firms inter-
national strategy – see C. Timmis, „Domestic Bliss‟ (1999) 95 Legal Business, 34.  

41  J. Mills, „Sprouting a Brussels Office: One Firm‟s Experience‟ 1(4) Lawyers in 
Europe, 9 – interestingly the firm in question did not last too far into the 1990s hav-
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There may be another simple alternative explanation, however. Many of these 

firms were cash rich at the end of the 1980s following a significant economic 

boom and unprecedented growth in corporate transactional business. Opening 

in Brussels became a fashion, but as with all fashions some jumped on board a 

little too late. The recession of the 1990s hit certain firms very hard and the 

downturn of corporate work meant that the newly opened offices had few in-

structions and little chance to make a profit. Even today, however, Brussels is 

not a high cost location and by keeping overheads low, many firms kept their 

toehold feeding off work referred over to Brussels from within the firm pending 

better times. In addition the important psychological date of 1 January 1993 

and the opening of the single market had yet to arrive, encouraging firms to 

bear losses in Brussels.  

In understanding the global expansion of law firms generally it is important 

to have regard to the work of Galanter and Palay.42 They suggest a tournament 

in which lawyers compete for the prize of partnership. This tournament is fu-

elled by an internal dynamic, which drives the growth of firms at an exponential 

rate. In the early stages although fee-earners bring in far more billable income 

than they take out of the firm, this can be seen as a rent payable to the partners 

who provide the human capital in the form of client relationships that bring in 

the work. Eventually, however, the fee-earner acquires human capital in her 

own right, and if this is not to be sacrificed then the partnership prize must be 

awarded. But not everyone can make partner. The success of the firm depends 

on its gearing – having younger fee-earners below partnership generating the 

rents for the partners‟ pockets. One analysis of the UK firms is that driven by 

this exponential growth, they became too big for the national market and 

needed to feed on markets elsewhere. This is an analysis that, in part at least, 

the firms acknowledge. The Managing Partner of Clifford Chance has said: 

 

“Quite frankly we have had to be international in our approach. The UK 

market is relatively small. We had to look on Europe and Asia as our 

market.” 

 

Asked the same question regarding international expansion, the Chief Execu-

tive of Linklaters said that the only alternative was: “to flog yourself to death to 

acquire a minimal increase in the UK market”.43 

The reaction of Belgian firms to the entry of foreign firms into the market is 

interesting to observe. By 1990 there were about one-third of Belgian admitted 

lawyers operating from the Bar in Brussels – 2000 members at the French 

                                                           
ing generally thought to have expanded too quickly in the boom period of the late 
1980s and being unable to survive the recession of the early 1990s. 

42  M. Galanter & T. Palay, Tournament of Lawyers; The Transformation of the Big 
Law Firm, University of Chicago Press (1991). 

43  S. Marks, „The Global 50‟ (November 1988) 89 Legal Business, 32. 
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Speaking Bar and 1000 at the Flemish speaking bar.44 Prior to 1990 lawyers 

from E.U. States could represent clients before the Belgian courts if accompa-

nied by a Belgian admitted lawyer. Then in March 1990, a National Order was 

passes allowing all Belgian advocats/advokaten to enter into partnership and/or 

cost sharing arrangements with other E.C. nationals or non-E.C. nationals from 

a recognised bar.45 The latter category clearly included the USA, and in Gibson 

Dunn and Crutcher opened a joint office with Van Bael and Bellis. A similar 

strategy was pursued by Cameron Markby Hewitt (UK); sharing an office with 

the Brussels firm of De Smedt and Desasse. 

On the whole, this was not the most immediate strategy of the Brussels 

firms. There seems little doubt that there was some early complacency. The 

centre of this activity, Brussels, was after all their home market. The Anglo-

American firms lacked local knowledge and expertise in the central areas of 

Community law.46 Even as the international consolidations took place around 

them, many of the better Brussels firms, realising the need to grow looked not 

to the Anglo-Americans but to the Dutch – the „Benelux effect‟.47 The highly 

regarded firm of De Bandt joined with De Brauw and thereafter sought to pull 

together an Alliance of European Lawyers involving Spain and France. Today 

De Brandt remains an important player but as part of the Linklaters (UK) net-

work. A similar set-up, the Conference of European Lawyers was formed by 

Brussels firm Liedekerke teaming up with Houthoff Buruma from the Nether-

lands and Simeon from France and Wessing from Germany. This consolidation 

fell apart when Simeon in the Paris Market and Wessing in Germany formed 

other alliances with UK firms. Similarly co-operation between Coppens Van 

Ommeslaghe and Faures in Brussels and Dutch firm Nauta Dutilh fell apart 

fairly quickly. 

There are a number of possible reflections on the Benelux effect. Clearly it 

was prompted by concern on the part of firms well established in the market at 

the invasion of the Anglo-Americans. The need for expansion through merger 

to challenge the might of the new competitors was realised. Yet merger with the 

competition seemed hard to swallow, and wider European alliances beginning 

with a more comfortable relationship with Dutch cousins seemed preferable. At 

the same time, however, forces of globalisation were unleashed, and it was not 

                                                           
44  C. Price, „Legal Practice in Brussels: Positioning Yourself for 1992‟ (1990) 1(4) 

Lawyers in Europe, 7. 
45  Ibid. 
46  The firm of Van Bael and Bellis mentioned above was et up in the mid 1980s by 

Ivo Van Bael and Jean-Francois Bellis in the knowledge that on the back of their 

writings on EU Competition Law (which were the most authoritative in the market) 
they could build an EU practice. This forms an excellent example of what has been 
described as „Professorenrecht‟ from the „grand old men‟ of the Brussels legal fra-
ternity – see further H. Schepel & R. Wesseling, „The Legal Officials: Judges, Law-
yers Officials and Clerks in the Writing of Europe‟ (1997) 3 European Law Jour-
nal, 165. 

47  A phrase coined by K. Parsons, „What Lies Beneath‟ (May 2003) The European 
Lawyer, 20, from which much of the material on law firm merger is taken. 
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only in Brussels that firms wished to form relationships. Where these were 

formed elsewhere in the world in new confederations, hopes of reciprocal work 

referrals based on trust seemed to evaporate and alliances collapsed.48 More-

over the strategy is flawed in that it ignores the resource base, of the larger 

firms from the UK and (especially) the USA. Eventually these firms would 

expend the necessary resources to buy out the talent of the home firms. In 2002 

the US firm Wilmer Cutler and Pickering hired the competition team from 

Stibbe and one of the top Belgian firms, Liedekerke, lost its competition team 

to the English law firm Ashurst Morris Crisp - one of the top corporate prac-

tices in the UK. These types of move bring not merely a heightened remunera-

tion package but also significant access to corporate players in what, by 2002, 

had become a very flat market for competition law because of the lack of activ-

ity in the mergers and acquisition market. 

As the last comment suggests times have been hard recently in the Brussels 

market, and what helps in such a market is deep pockets elsewhere in the global 

network of the firm and strong contacts with transnational corporations. As 

Bellis is quoted as saying from a background in one of the premier domestic 

firms: 

 

“We realised that it was impossible to have an EU practice based solely 

on Belgian clients – that we needed to attract them from outside the 

country, and that to do that you need to be well known internation-

ally.”49 

 

In 1998 of 36 English law firms represented in Brussels, two-thirds had four 

lawyers or fewer, and a managing partner of one firm stated that „whatever 

firms tell you, half the offices here lose money‟.50 The low state of the market 

in 2002 and 2003 is now turning around. Apart from a general pick up in cor-

porate work, enlargement is likely to bring work as transnational corporations 

exploit opportunity in new Member States. Already we see the arrival of the 

Central European Law Offices Alliance made up of Polish and Czech firms.  

In part, however, the reason for the low profitability of the Brussels law of-

fice relates to its workflow. Set quite apart from the remainder of the firm, 

much of the activity is connected with advising clients of new legal develop-

ments and lobbying on their behalf. This is significant work, of importance to 

clients, but carrying fees much below those that result from the successful com-

                                                           
48  This issue of co-operative relationships with foreign firms has been a huge issue in 

my own home market of the UK, particularly because the most profitable firm, 

Slaughter and May remains alone from other „magic circle‟ firms who have pursued 
merger strategies – see M. Chambers & C. Rose, „Slaughter and May‟s Interna-
tional Strategy‟ (November/December 1997) Commercial Lawyer, 20; M. Klein, 
„The Marketing Mystery‟ (October 1997) Legal Business, 78; J. Edwards, „The 
Emperor‟s New Clothes‟ (May 1999) 94 Legal Business, 30; and R. Lee, Firm 
Views, London, Law Society (1999).  

49  Quoted in Parsons, op. cit. 
50  P. Joy, „The Brussels Premier League‟ (1998) 22 Commercial Lawyer, 44. 
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pletion of transactions, not least because success in the lobbying enterprise is 

much harder to judge. Lobbying demands close and personal contact. The 

closeness of the relationship between the Brussels law firms and the Commu-

nity institutions cannot be overemphasized. It is common for lawyers in private 

practice to have spent time working in or for the Commission; as an official, on 

a stage, on secondment or undertaking work contracted out. It has been claimed 

that the activity of the firms generates EU law in what has been described by 

Schepel and Wesseling as “the „juridifying‟ of the whole regulatory environ-

ment (which) secures a quasi monopoly of political influence at the Commis-

sion.”51 This creates an actor socialization whereby “participants in policy 

making … begin to develop new perspectives, new loyalties and identifications 

as a result of mutual interaction”.52 In words commonly used in British circles 

to describe changes in political affiliations experienced by party politicians 

turned commissioners, they „go native‟. They do not remain neutral actors but, 

no doubt under the influence of corporate clients, buy into the harmonization 

policies that support the economic liberalization agenda of the European Union.  

 

Looking at the law firm history in Brussels in 2004, we must assume that the 

law firms that have remained there over a fifteen-year period are there to stay, 

subject to seemingly endless changes in personnel as partners jockey for posi-

tion according to the fortunes of the firms. Partner loyalty to the firm is gone,53 

and the continuing arrival of US firms into the Brussels market,54 looking to 

hire locally, can only exacerbate movement between firms. National allegiance 

has disappeared and the firms move to becoming multi-national global firms 

that increasingly mirror their transnational corporate client base. In such firms 

the Brussels office becomes a small cog in a large international wheel. It is not 

an unimportant cog, but it is increasingly dwarfed by the development of these 

firms elsewhere in Europe, in the UK (which instigate many of the mergers) 

Germany, France, Italy and, increasingly, Central Europe.55 In a survey of in-

ternational law firms based in Europe in January 2000, only four percent of 

firms named Brussels as their most important European Market.56 

                                                           
51  Schepel & Wesseling, op. cit. and see D. Trubek et al., „Global Restructuring and 

the Law: Studies in the Internationalization of Legal Fields and the Creation of 
Transnational Areas‟ (1994) 44 Case Western Reserve Law Review, 407.  

52  L. Lindberg & S. Scheingold, Europe’s Would-be Polity: Patterns of Change in the 
European Community, London, Prentice Hall (1970). Although this point is not 
made with specific reference to lawyers, see also D. Coen, „The evolution of the 
large firm as a political actor in the European Union‟ (1997) 4 (1) European Jour-
nal of Public Policy, 91. 

53  T. Freeman, „The New Disloyalty‟ (March 1999) 92 Legal Business, 30. 
54  One of the largest US firms, Shearman and Sterling arrived as recently as 2001 see: 

S. Appleton, „Shearman and Sterling opens in Brussels‟ (April 2001) Practical Law 
for Companies, 7. 

55  M. Yuille, „Towards a European Super-League‟ (March 1998) 22 Commercial 
Lawyer, 22. 

56  L. Dance, „Global Avenues‟, (January 2000) 100 Legal Business, 78. 
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5. Brussels Law 

I now wish to make certain claims about the work of the Brussels law office 

and then to try and substantiate these. Before doing so it is useful to reflect 

upon a categorization of commercial firms offered by Stephen Mayson.57 This 

states that there are three types of firms in cross border legal practice. The in-

ternational firm practices its home law only even though it may have some 

foreign offices and work in alliance with firms from other jurisdictions in the 

manner described in the preceding section of the paper. The multinational law 

firm practices both home law and the local law of the jurisdiction in which it is 

located. The global firm has lost the concept of home or local offices and prac-

tices around the world. According to Mayson there are few truly global firms 

and there can only be a few. The important difference between the global firm 

and the international or multinational relates to client base and work type. The 

work of the global firm is driven by mature global financial markets, and from 

the major financial centres of the world such as New York, London, Frankfurt, 

or Tokyo. The corporate finance work itself is stateless, existing almost virtu-

ally, wherever the flows of capital demand services. This is different from the 

other two types whose work flow stems from cross border trade and everyday 

corporate and commercial transactions (such as contracts) that involve more 

than one jurisdiction but rarely involves the major financings of business re-

structurings or huge infrastructure projects that are the domain of the global 

firm.  

As these global firms are few58 most of the firms in Brussels are of the in-

ternational or multinational type. We can make some broad assumptions about 

there work. First, the source of work is private business. This need not be a 

transnational corporation, since a domestic business within any jurisdiction may 

need advice on EU law. The transnational corporation however is a more likely 

work source because of its dealings in different jurisdictions in the market. 

Secondly the majority of the work arises in the context of private law in the 

sense that even though the advice concerns regulatory issues such as merger 

control or public procurement rules, the reason for the advice or intervention is 

a transaction or contract between private parties. Parties here are dealing on a 

horizontal axis rather than in some top down regulatory system. Private law 

here does not refer to a lex mercatoria but to laws that apply in the heart of the 

major jurisdictions of Europe albeit with subtle differences from jurisdiction to 

jurisdiction and under the possible supervision of the Commission as regulator 

or Court of Justice as arbitrator. Finally even where work is more within the 

                                                           
57  S. Mayson, Making Sense of Law Firms, London, Blackstone (1997) and „Global-

isation of Legal Practice‟ (September/October 1998) Managing Partner. 
58  Shearman and Sterling, who as we see arrived in Brussels only in 2001, are clearly 

one of these, and have attained this status without presence in Brussels. Others 
might include White and Case, Clifford Chance and Freshfields Bruckhaus Der-
inger – although Mayson would see these firms as globalising rather than truly 
global firms.  
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public law setting, such as a challenge to action taken by one of the European 

institutions, the issues are unlikely to involve broad questions of constitutional-

ity but much narrower and more particular questions of administrative law. 

To unravel this a little, EU regulation consists of “an interplay between the 

different, parallel, overlapping and competing legal competences of different 

organisational levels”.59 This is highly resonant of Luhmann‟s theory of social 

differentiation, suggesting that parallel, but interdependent communicative sys-

tems in politics and science as well as law. The interplay between these differ-

ent rationalities begins to replace earlier structures based on national sover-

eignty. This leaves room for law firms to become interpreters across the levels 

and codes then operative in the complex system. In the early phases of the 

Brussels office the mere delivery of the latest draft of legislation might consti-

tute a valuable service to the client. With the advent of the internet, this mate-

rial is readily available to the client directly, but the informational task may still 

be outsourced by the business since, however important the material, the gath-

ering of it is not a core activity. Moreover, even if the text is available, in the 

absence of consolidation of EU legislation placing that draft in the context of 

earlier measures may require some lawyerly skills.60 Transnational corpora-

tions may also require assistance in penetrating the complex overlay of different 

sub-systems – not least in order to influence change through lobbying. This 

may be available from a host of non-legal agencies in Brussels, but where the 

argument involves the precise wording of the measure the appropriate institu-

tional competence may be that of law. Care is needed, however, since the com-

position of the Commission reflects that of the Member States of the Union in 

which cultural tolerance of lobbying is not uniform. In some Member States 

lobbying may carry resonances of corruption, political manipulation or the un-

dermining of democracy.61 Political sensitivity may be required and is perhaps 

best gained through experience within Brussels. 

Earlier we saw that the development of EU law took place in the heartland 

of the economic freedoms of the Treaty, and there is no doubt that the early 

legal work in Brussels international offices was primarily competition law. 

Close contact with DGIV (the competition Directorate) was vital. In an article 

for lawyers on dealing with the Directorate, Frederickson argues that time must 

be spent establishing informal contacts and building relationships with officials 

at all levels including case handlers, because: 

 

                                                           
59  I-J. Sand, „Fragmented Law – From Unitary to Pluralistic Legal Systems: A Socio-

Legal Perspective of Post National Legal Systems‟, Arena Working Paper 97/18, 
Oslo (1997). 

60  European Commission, Better Law-making: Commission Report to the European 
Council, COM(97) Final (November 1997). 

61  K. Stenstrom & P. Hakulinen, „Lobbying in Brussels – the Basics‟ (May 2003) The 
European Lawyer, 26. 
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“the resulting ease of contact with DGIV will make the process of steer-

ing a notification through much smoother when the time comes”.62 

 

Initiating an approach, claims Frederickson, is similar to the way one might 

approach a national competition authority. DGIV is “a bureaucratic body with 

… a complex decision making process”.63 This regulatory bureaucratic frame-

work has now been followed in a wide range of other policy areas – of which 

one of the latest is the European Food Safety Agency. This body makes risk 

assessment determinations of food safety prior to risk management decisions by 

DG Sanco. Influence may be required in a number of sub-systems and at vari-

ous levels with in this model, and has to be exercised on a whole range of fronts 

beyond competition issues including (e.g.) consumer and environmental protec-

tion, labour rights, and information technology. 

The carrying on of this lobbying work necessitates certain skills and attrib-

utes. Lawyers may be recruited from similar backgrounds (archetypically a 

College of Europe graduate having completed a stage at the Commission). 

These recruits will be surrounded by some of the big names of European Union 

law, perhaps working of counsel following office in one of the institutions of 

the Community. It forms a multi-lingual community that is tight knit within the 

relatively small area of Brussels. It bonds not merely through the workplace but 

through the social interaction of lunches and cocktail parties, but working rela-

tions are important as lawyers are poached from one firm to another or act as 

counter parties on important transactions. Among the youngish elite in these 

firms a sense of common identity emerges and some sense of common enter-

prise. Looking at the heart of Brussels law, competition policy, Gerber has 

shown through interviews with judges officials and academics how a European 

model of competition law emerges with common threads woven from different 

national experiences and systems.64 The depiction is classically of neofunction-

alist endeavour.  

Where traditional competition issues arise, they do so in the context of huge 

transactions involving major corporations usually acting across borders. It does 

not follow from that that the main forum for dispute will be Europe. There may 

be many possibilities to challenge corporate behaviour at a national level, 

whatever notification need be given to the European institutions. In other words 

the legal action takes place between private parties in the shadow of the com-

plex pattern of regulation that is EU law. Thus much of the horizontal dealings 

may only marginally affect the institutions of the Union, but even where this is 

not the case, Harding‟s analysis of the European Court‟s roster finds it domi-

                                                           
62  A. Frederickson, „Dealing with DGIV‟, European Counsel (Competition Supple-

ment) (1998) 4. 
63  Ibid. at 3. 
64  D.J. Gerber, Law and Competition in Twentieth Century Europe, Oxford, Claren-

don (1998). 
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nated by business parties.65 This is very much as one would expect. The central 

processes of economic integration with freedoms to establish offer services and 

trade goods across borders without restriction ought to generate dealings be-

tween businesses and across borders. Acting for such businesses is raison 

d’être for the international/multinational law firms. Much of the work need not 

and will not be conducted in Brussels – since a barrier to trade may be litigated 

in the jurisdiction in which it exists. On the other hand, EU law forms the back-

drop and expertise is required in it. Where else in the firm‟s empire would you 

locate this but in Brussels. 

This leads to my claim that we are not dealing with a lex mercatoria here. 

Just as EU expertise is located in Brussels, it is most likely to be the Paris of-

fice (close to the ICC) that will deal with the close network of international 

commercial arbitration.66 The depiction of lex mercatoria is that it is purely a 

private contractual ordering and a self-contained system. Although the Euro-

pean Union may help drive the development of lex mercatoria through the eas-

ing of trade and the internationalisation of capital, it is EU law that brings the 

regulatory conditions of such trade that negate an independent purely private 

ordering of the type suggested above. The lawyers within the international An-

glo-American law firms may well construct lex mercatoria in the drafting of 

transactional documents that opt for the private, non-state resolution of dis-

putes, which at some later date may loop into arbitration that (being non-state) 

the same firm can then oversee. In relation to those areas regulated by EU law, 

however, it may not be possible to isolate all issues within its regulatory reach. 

Another way of putting this is that while the work of the Brussels office in-

evitably involves the horizontal dealings between the transnational corporations 

that form the client bases of the firms, it is rarely purely private law because of 

the pervasive influence of regulation. Nor however is it entirely a matter of 

public law. Rather it is hybrid in nature. Moreover even when involving public 

law, although it can include questions of legislative competence,67 it will more 

commonly involve narrower and more detailed questions of procedural correct-

ness or interpretation of legislative provisions. Such provisions may increas-

ingly be of a „soft‟ law68 nature as the bureaucratic spread of the institutions 

                                                           
65  C. Harding, „Who goes to Court in Europe? An Analysis of Litigation against the 

European Community‟ (1992) 17 European Law Review, 105. 
66  Y. Dezalay & G. Bryant, Dealing in Virtue: International Commercial Arbitration 

and the Construction of a Transnational Legal Order, Chicago, Chicago University 
Press (1997). 

67  Case C-300/89 Commission v Council (Titanium Dioxide) [1991] ECR 1-2867.  

68  See for example the Commission‟s Communication on the Precautionary Principle, 
which, while not a legislative instrument then proves highly influential in the de-
velopment of the Principle by the CFI in Case T-13/99, Pfizer Animal Health SA v 
Council of the European Union, [2002], ECR II-3305; For a review see K.H. 
Lauder, ‘The Introduction of the Precautionary Principle into EU Law: a Pyrrhic 
Victory for Environmental and Public Health Law? Decision–Making under Condi-
tions of Complexity in Multi-Level Political Systems‟ (2003) 40 Common Market 
Law Review, 1455. 
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grows. It is important for our analysis, however, to note that even with a consti-

tutional turn in the European Union, there is little sign that Brussels law in-

volves wider or more significant vertical questions of constitutionality.  

6. Neorealism or Neofunctionalism – A Conclusion 

Returning to debates about integration, one would not expect any theory to be 

set in stone when it theorises about political structures. We have seen through-

out the paper the shifting nature of the Union itself. We might expect that as 

these changes occur, the evidence base for one or other theory may be strength-

ened or weakened. If required to offer an overview of the relative strengths of 

these theoretical positions, one might say that neorealism is more persuasive in 

the early stages of the Union when the very institutional framework emerges 

from intergovernmental concession. As time goes by it becomes increasingly 

easier to develop a neofunctionalist analysis – not least because the institutions 

are more highly developed and their character better defined. Having said that 

neither remains fully convincing as an exposition of European integration – 

hence the puzzle to which we earlier referred. For all that neofunctionalism may 

be in the ascendant, nation States retain considerable sovereignty. One pertinent 

example of this in our context is the lack of penetration of EU law into the pri-

vate law systems of Member States. Although there are some instances of ef-

forts in this direction such as the product liability directive or the environmental 

liability Directive, neither has been a resounding success.69 

As for the Brussels law office in this context, it occupies a curious position. 

Within the horizontal, multilayered structure outlined above it looks to repre-

sent transnational corporations. Brussels is not the only office. Indeed as we 

have shown it is but one small part of the international network. Much of the 

action in representing clients will take place within the different jurisdictions of 

Europe. Law firms would not wish it otherwise. The retention of national sys-

tems plays to their strength. Firms sell their services on the back of an ability to 

respond anywhere within Europe as the following marketing demonstrates: 

 

“… a truly multinational law firm dedicated to providing legal advice on 

complex local, international, and cross-border transactions as well as as-

sisting clients in dispute resolution in major business and financial cen-

tres around the world. … Our philosophy is to deliver top quality ser-

vices, tailor made solutions and to build strong local practices in each of 

the 30 cities where we operate,”70 

 

                                                           
69  The Product Liability Directive became the object of resistance in France, and see 

R. Lee, Journal of Business Law, op.cit., as to the heavily diluted nature of the En-
vironmental Liability Directive. 

70  Taken from the marketing material of Coudert Brothers LLP (www.coudert.com). 
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This speaks better than I can to the overlapping and interdependent mix of the 

local regional and international, but note the emphasis of local representation. 

Having privatised telecommunications in jurisdiction X under the overarching 

regulatory purview of EU rules, there is every capacity to offer these services in 

jurisdiction Y as under the forces of economic structural adjustment of the tele-

communications sector – driven by the US telecommunication giants71 – the 

markets open up. 

In this way the Nation State as a sovereign law-making body with an inde-

pendent legal system remains of crucial economic importance for the interna-

tional law firm. It fundamentally affects its revenue and strategy. On this analy-

sis, intergovernmentalist approaches should find favour with the firms. But 

there is an irony here. The very work of the firms have an inevitable tendency 

to push forward a neofunctionalist model, with its emphasis is on the achieve-

ment of economic rather than ideological goals for the client. In the Sandholtz 

and Stone Sweet dynamic model of neofunctionalism the Brussels office acts as 

a conduit between member states and European institutions through which mes-

sages as to the regulatory framework of transnational economic systems are 

transmitted. The Brussels law office has come to occupy a space between State 

and supranational structures. It is woven into the institutional fabric of Brussels 

itself. Its lawyers work with bureaucrats, Government, corporate clients within 

a shared culture, over time incorporating shared values in a functional regime, 

alongside though apart from the political sphere. As Burley and Mattli claim, 

the actors in integration are above and below the nation state.72 And they make 

the claim that: 

 

“The proliferation of Community lawyers laid the foundations for the 

development of a specialised and highly inter-dependent Community 

above and below the member state governments.”73 

 

This then becomes the irony. The neorealist account of a weaker less effectual 

Union, with considerable scope for the realm of the national to assert itself, in 

many ways best suits the opportunistic instincts and wide geographical reach of 

the international/multinational law firm. Yet every day, transacting in the 

shadow of EU law and mixing with players on the Brussels stage, the Brussels 

office against the wider interests of the firm as a whole breathes life into the 

neofunctionalist account. 

 

                                                           
71  P. Cowhey, „The International Telecommunications Regime: The Political Roots of 

High Technology Regimes‟ (1990) 44(2) International Organization, 169 and see 
W. Sandholtz, „The Emergence of a Supranational Telecommunications Regime‟, 
in: Sandholtz and Stone Sweet, op.cit. 

72  Op. cit. at 54. 
73  Ibid. at 59. 



 



Lawyers, Networks and EU Race Equality Law 

Iyiola Solanke 

1. Introduction 

In 1728, two priests and a canon from the diocese of Orleans were suspended 

by their Bishop for being in violation of the papal Bull, Unigenitus. They ap-

pealed this suspension to the Parlement, but the Bishop had the question 

brought before the Kings Council. The three Jansenist clergymen then engaged 

a lawyer, who drew up a legal brief in their defence. This has been described as 

a „violent‟ text, which went way beyond the judicial and religious issues at hand 

to make broader comments upon the general principles of the monarchical state 

and the shift of power towards the Parlement. The brief was eventually signed 

by forty lawyers. Three thousand copies of the brief were then printed and dis-

tributed. An injunction was sought and won against the signatories, calling for 

them to retract their statements or lose the right to „exercise their functions‟ as 

lawyers. In response, the general assembly of lawyers penned a common de-

fence, which was then signed by an additional 250 lawyers, as well as the 

President of the Parisian Bar.1 

This story is an 18
th

 century example of lawyering. These French lawyers 

acted collectively in order to defend firstly a political commitment to the role of 

the Parlement in law making and secondly their professional independence. 

Karpik describes them as acting politically because it is clear that they were 

challenging the power structure of the day. Who would have thought that even 

then, members of the neutral, aloof legal profession acted in this way! Similar 

tales of lawyering can be found in the 21
st
 century. In this paper, I will present a 

modern-day example of lawyering at the European level for the purpose of se-

curing a reform to European law. It is a story which places a different emphasis 

on the evolution of EU law.  

It is widely accepted that judges and clerks at the European Court of Justice 

(ECJ) have played a central role in the creation of European Community law.2 

The impact of the decisions and rulings of the ECJ on policy integration within 

the Community has also been well documented.3 The role of national judges 

                                                           
1  L. Karpik, „Builders of a liberal French society‟, in: T.C. Halliday & L. Karpik 

(eds.) Lawyers and the Rise of Western Liberalism, Oxford: Clarendon Press 
(1997), 101. 

2  H. Schepel & R. Wesseling, „The Legal Community: Judges, Lawyers, Officials and 

Clerks in the Writing of Europe, (1997) 3 European Law Journal, 165. 
3  K. J. Alter, “The European Court‟s Political Power‟, (1996) 19 Western European 

Politics, 458; A.M. Burley & W. Mattli, „Europe before the Court: A political the-
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and lawyers bringing cases before the ECJ has also contributed to the creation 

of a the European legal system, as have legal scholars through placing EC law 

on educational curriculum for study.4  

Less attention has been paid to the phenomenon whereby lawyers seek legal 

reform via lobbying in Brussels, a sphere perhaps more the domain of interest 

groups and social movements. The Starting Line Group (SLG) is the story of 

lawyers who co-operated across jurisdictional boundaries, working together 

with lawyers and non-lawyers throughout the EU to influence the appearance of 

the European legal system. This phenomena gives rise to many questions, some 

of which have been explored in both national and global contexts.5 It can be 

argued that the SLG, which lobbied for legislative reform, is a clear example of 

cause lawyering within the supra-national context of the EU.  

The motives for supra-national cause lawyering, especially in the legiti-

macy-challenged EU are unclear. It is perhaps understandable why members of 

the same profession in the same jurisdiction, such as the French lawyers, would 

decide to act collectively in relation to what are seen as their common interests. 

However, it is less clear why lawyers would band together across borders to 

promote causes on which the law is silent, and why they would team up with 

non-lawyers to do so. Why co-operate across borders rather than within the 

legal infrastructure of the member states? Furthermore, why create a pan-

European movement rather than operate through the European Court of Justice? 

Why target the Commission?  

The paper attempts to answer these questions by looking at the composition, 

motives and objectives of the Starting Line Group. I begin in Section 2 with a 

discussion of cause lawyering and lobbying. In Section 3 I present the factual 

background: the constitutional omission in the Treaty of Rome, the evolution of 

Article 13 TEC and the Race Directive, and examine the characteristics of the 

Starting Line Group – does this network fall into the category of „rule of law‟ 

or „political‟ cause lawyering? Having examined the empirical evidence, I con-

clude that the creation of this European legal network falls into neither camp, 

but may be an illustration of a new type of lawyering which I have titled „em-

bedded‟.  

                                                           
ory of legal integration, (1993) 47(1) International Organizations, 41; D. Chalmers, 
„The positioning of EU judicial politics within the United Kingdom‟, (2001) 23(4) 
West European Politics, 169. 

4  D. Beach, Between Law and Politics, Copenhagen: DJOF Publishing (2001), 187. 
5  A. Sarat & S. Scheingold, „Cause lawyering and the reproduction of professional 

authority‟, in: A. Sarat & S. Scheingold (eds), Cause Lawyering: Political Com-
mitments and Professional Responsibility, Oxford: Oxford University Press (1998), 
3; A. Sarat & S. Scheingold (eds), Cause Lawyering and the State in a Global Era, 
Oxford: Oxford University Press (2001). 
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2. Cause Lawyering 

2.1 Lawyering 

The bold members of the Paris Bar engaged in what is now known as „cause 

lawyering,‟ a phenomenon present in some but not all member states of the 

EU.6 „Cause lawyering‟ has been identified as both distinct from yet related to 

conventional lawyering. It also bears some similarities to public interest law. 

Whilst similarities are visible in relation to the types of work and practices of 

these types of lawyering, there is a marked difference in the targets, values and 

objectives which inform them. For example, the main target in public interest 

litigation is an act of a regulatory body whilst the targets for cause lawyers can 

be employers, insurance companies or other bodies that do not necessarily have 

authority to make binding rules, or where they possess this power may fail to do 

so. This is an important differentiating factor: in the example presented here the 

motive for the SLG was what it saw as an omission to act on the part of the 

Commission.  

Public interest litigation is less focused on the protection of specific indi-

vidual subjective rights and more on the defence of the public interest in gen-

eral. The classic definition of public interest law is derived from advocacy 

which has the specific mission of seeking to improve social and legal structures 

for the benefit of the wider public good, where this may be compromised by the 

actions and rulings of regulatory bodies. These actions may also be detrimental 

to under-represented sections of society thus public interest litigation is pursued 

in order to bring such cases to court. Doing so often requires the relaxation or 

broadening of rules governing access to the courts so that cases can be brought 

by groups which would otherwise not have standing to do so, such as informal 

associations or movements. The main areas of public interest litigation are 

those where vulnerable and unprotected citizens are pitted against powerful 

commercial interests, such as consumer or environmental protection, safety at 

work and discrimination.7  

Cause lawyering appears dissimilar to traditional public interest litigation 

for a number of reasons: the latter occurs primarily at the national level whilst 

cause lawyering can occur beyond national borders;8 cause lawyering can 

equally be concerned about the omission of legal rules as well as challenge an 

aspect of already existing ones; cause lawyering can be either objective or sub-

jective; and perhaps most importantly, as will be seen below, cause lawyering is 

also not confined to action within courts.  

                                                           
6  D. Rueschemeyer, Lawyers and their Society, Cambridge: Harvard University Press 

(1973). 
7  N. Reich, „Public Interest Litigation before European Jurisdictions‟, in: H-W. Mick-

litz & N. Reich (eds.), Public Interest Litigation before European Courts, Baden 
Baden: Nomos Verlag (1996), 3. 

8  Sarat & Scheingold (2001), op. cit. 



90 Iyiola Solanke 

 

However, the main differentiating factor between conventional lawyering and 

cause lawyering is the values which drive it. Cause lawyers can be said to strive 

„to deploy their legal skills to challenge prevailing distributions of political, 

social and economic and/or legal values and resources‟ wherever inequities are 

found.9 Cause lawyers are said to select their case load in accordance to per-

sonal ideological and redistributive projects rather than income generation.10 

This personal engagement, an identification with the clients represented, makes 

cause lawyering stand in sharp contrast to the conventional distant, disinter-

ested lawyers who keeps values outside of their work. Two strands of cause 

lawyering have been identified. The first, rule of law lawyering, is less contro-

versial, as it seeks to use legal tools and institutions to pursue its goals. The 

second, political lawyering, is seen to be more risky, as it involves lobbying, 

direct action, and social movement mobilisation, modes of action more often 

associated with pressure groups operating in civil society.11  

Rule of law lawyering, described as apolitical, is perhaps closest in mission 

and method to conventional lawyering. It functions at the level of that which is 

acceptable to the mainstream profession, limiting its goals to those which are 

seen as legitimate according to liberal values such as strengthening the rule of 

law, the enhancement and protection of rights, the building of civil society, and 

the promotion of democratic accountability. The main approach to pursuing 

these goals is to use the legal method, engaging in disinterested, legal represen-

tation. The main forum of action is therefore legal institutions. Due to its focus 

on objectivity and litigation, it also resembles to some extent public interest 

law. 

In return for promoting a liberal legal agenda, cause lawyers acting within 

this „democratic‟ paradigm can often rely on professional and political support. 

„Those lawyers who are seen to have the skill and the commitment to champion 

the causes that exemplify the commitments of the liberal state swim in the 

mainstream of professional life‟ as seen by the professional accolades granted 

to Michael Mansfield for his work in relation to bringing to court the five white 

youths who murdered Stephen Lawrence in London,12 and the routing out of 

institutional racism within the Metropolitan Police.13  

Political cause lawyering on the other hand goes beyond the pursuit of de-

tached democratic principles to declare solidarity with clients and causes, mak-

ing it inherently more subjective. Constitutional and democratic goals are re-

                                                           
9  Ibid., 13. 
10  However, given market imperatives, the necessities of professional survival may 

mean that the same lawyer engages in both types of lawyering. 
11  J. Cohen & A. Arato, Civil Society and Political Theory, Cambridge, Mass.: MIT 

Press (1992); A. Arato, Civil Society, Constitution and Legitimacy, Oxford: Row-
man and Littlefield (2000); M. Walzer, The Idea of Civil Society, Providence, RI.: 
Berhahan Books (1995); I.M. Young, Inclusion and Democracy, Oxford: Oxford 
University Press (2000). 

12  B. Cathcart, The case of Stephen Lawrence, London: Viking (1999). 
13  A. Boon, „Cause Lawyers in a Cold Climate’, in: Sarat & Scheingold (2001), 

op.cit., 143. 
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placed by an open commitment to and solidarity with a political agenda, spe-

cific redistributive goals, or one side of a conflict. Identification with a cause is 

prioritised above professional constraints. It can involve a number of activities: 

overt lobbying, the creation of or participation in social-movements, and the 

use of direct action or the encouragement of this. Thus political lawyering is 

pursued in various venues and institutions – legislative, judicial and administra-

tive institutions, in the media and at the grassroots level.14  

The price for turning to these methods and tools is less widespread support 

and even a negative effect on status. This can be seen by the less positive re-

sponse to the solidarity which informed the efforts of Imran Khan to keep the 

enquiry into the above-mentioned murder of Stephen Lawrence at the forefront 

of media attention for six years until a public enquiry was granted.15 His ac-

tions, which included some practices questionable for a lawyer, far from being 

lauded were seen as „transgressive‟.16 There is therefore a considerable risk of 

loss of regard for lawyers who step beyond professional bounds to engage in a 

clearly political cause, even if the long term goal is the achievement of a liberal 

democratic principle – in this case, justice.  

Just as cause lawyering and conventional lawyering can exist side-by-side, it 

has been known for both political and rule-of-law cause lawyering to be en-

gaged in simultaneously. Nonetheless, rule of law lawyering emerges as the 

dominant democratic paradigm. The more political cause lawyering remains the 

exception rather than the norm – very few examples exist. The fact that it is 

also known as „lost-cause‟ lawyering,17 may give some indication as to why! 

The overlap makes these categories difficult to use. Where, for example, 

would the 18
th

 century French legal activists fall: are they rule of law or politi-

cal cause lawyers? They were challenging the act of the regulatory authority of 

the ancien régime. They were supporting the bullied priests, protecting their 

professional independence and defending democracy. Their method was both 

legal (the drawing up of a defence brief) and political (petitioning for signato-

ries). Elements of both types of cause lawyering are therefore evident. Perhaps 

categorisation should be avoided. It may be more helpful to plot lawyering 

upon a continuum rather than within boxes, with political cause lawyering and 

conventional lawyering at the two ends: 

 

 

                                                           
14  M. McCann & H. Silverstein, „Rethinking Law‟s “Allurements”: a relational analy-

sis of social movement lawyers in the United States‟, in: Sarat & Scheingold 
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by Command of Her Majesty, February 1999; A. Marlow & B. Loveday, After 
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House (2000). 
16  Boon (2001), op. cit., 153. 
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Policital   Rule of law   Public interest   Conventional 

Lawyering  Lawyering   Lawyering   Lawyering 

 

Such a continuum would also help to explain the SLG, which also does not fall 

neatly into any of these categories. This European lawyers network illustrates 

that the boundaries are not so clear as the goals may be liberal (legal) and yet 

the method political. This is especially the case where no route exists for action 

via the courts. It may be for this reason that lawyers resort to lobbying. 

2.2 Lobbying 

In order to understand the implications of lawyers lobbying, it is perhaps neces-

sary to know something about lobbying itself. Much has been written about 

lobby groups. These exist in every polity, though their scope for action varies 

widely depending on the local political economy. The aspects of lobby groups 

to be discussed below are their form, their purpose and their modes of action. 

Lobby groups can be long term organisations, with well established aims, a 

formal constitution and a centralised management and decision-making struc-

tures where officers are elected, meetings are minuted, records are kept and 

formal reports are issued. In contrast to this are ad hoc groups which do not 

have these institutional features. An ad hoc organisation can be defined as a „a 

temporary arrangement of persons interested in accomplishing a common pur-

pose.‟ Umbrella organisations often have such ad hoc structures. They are 

highly informal and can only operate at all because the organisations co-

operating share a direct interest in the issue being tackled.  

It is due to this sense of common cause within the SLG that functionality 

was possible without a clear allocation of responsibility. It is clear to all par-

ticipants that the group exists for a specific purpose, and will disband when this 

has been achieved, or become inactive until another common concern arises. 

However, it is not unknown for an ad hoc group to become permanent if the 

issue is one which subsists, or if interests are solidified and crystallised with a 

leadership structure or the group has a dominant leader.18  

There is some ambiguity as to what lobby groups actually seek to do. It can 

be argued on the one hand that the ultimate aim of lobbying activity is to ensure 

that certain views and interests make a contribution to any solution adopted.19 

Alternatively, it has been argued that much of the efforts of lobby groups has 

“little direct connection with efforts to influence policy decisions as such”20 but 

rather to provide information either to politicians or to the public in general, or 

                                                           
18  D.R. Hall, Co-operative Lobbying: The power of pressure, Tucson, Arizona: Uni-

versity of Arizona Press (1969), 140. 
19  R. Pedler (ed.), European Union Lobbying, Hampshire: Palgrave (2002). 
20  R.H. Salisbury, J.P. Heinz, O. Nelson & O. Laumann, „Triangles, Networks and 

Hollow Cores: the complex geometry of Washington interest representation‟, in: 
Petracca, M. P. (ed.), The Politics of Interests: Interest groups transformed, Ox-
ford: Westview Press (1992), 147. 
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to monitor events. In relation to the EU, however, it has been emphatically ar-

gued that interest groups are “protagonists, seeking to influence policy rather 

than simply monitor events”.21  

A wide range of tools and methods can be used to achieve this influence in-

cluding confrontation (such as protests and demonstrations), information (re-

leasing research results, public relations campaigns), direct personal presenta-

tions to government or testimony before congress; and constituency influence 

(organising letter writing campaigns, publicising voting records and contribu-

tions). The choice of strategy is said to depend upon the internal characteristics 

of the group and the topic at issue. Internal characteristics can include internal 

resources, the character of the groups‟ membership, its sources of financial 

support, and the degree of conflict faced. Lobbying can therefore, depending on 

the type of issue, or policy circumstances, involve participation in actions 

which conflict with professional standards.  

Research has found that groups highly reliant on patrons tend to use lobby-

ing, litigation and electioneering („insider‟ strategies) more than „outsider‟ 

strategies such as protest.22 The type of issue being tackled also influences 

strategy: newer issues may be more controversial than older ones, and have less 

public salience, in terms of public visibility, and the size and composition of the 

public whose interest they arouse. Whilst some publics are homogenous and 

small, others are heterogonous, large and divided.23  

Strategy is tailored to issue: a group with either important patrons and/or lit-

tle public support is likely to „endeavour to keep things quiet‟.24 Publicity can 

be an effective tool for lobbying, but usually on a less controversial issue, 

which is likely to be received favourably by the public. In the case of a contro-

versial theme such as racial discrimination, the use of publicity can be a double-

edged sword. Discreet discussions and direct contact may be more effective. 

The more successful methods used in relation to race equality law include di-

rect methods (personal visits or letters, phone calls, or informal contact) and 

indirect approaches utilising friends within the system, or contacting assistants 

of decision makers, mid-level civil servants, expert knowledge.25 It will be seen 

that these „policy circumstances‟ are an additional factor which play an impor-

tant role with regard to anti-racial discrimination law.  
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The extent to which lobbying activity is pursued, and to which members of the 

legal profession engage in that pursuit depends very much on the prevailing 

legal and political culture. Cause lawyering is rarer, for example, in Australia 

than in the UK, and far more prevalent in the USA than in either of the two 

former jurisdictions. There is no common pattern of lawyering within the EU 

member states. To date within the EU itself, as mentioned earlier, lawyers have 

a clear profile as consumers and creators of European law within the legal 

arena, an involvement which has contributed to the legitimisation of the Euro-

pean legal order. Lawyers are as active, but less profiled, in the political proc-

esses of law-making in the EU.  

This is likely to increase as a result of the Commission‟s search to introduce 

a „reinforced culture of consultation and dialogue‟ into European Union gov-

ernance. Lobbying is being taken more seriously. In 2001 the Commission pro-

duced a White Paper on Governance designed to connect the institutions of 

Europe with European citizens.26 The White Paper put forward proposals to 

make the policy-making process more democratic, by opening participation up 

to more people and organisations. Although the Commission „runs nearly 700 

ad hoc consultations bodies‟ little is known about how these consultations are 

run or the impact of them. In order to make this more transparent, minimum 

standards in the form of a code of conduct for consultation by the Commission 

of civil society – including churches, religious communities, trade unions and 

employers organisations – are proposed. It was also planned to publish guide-

lines on the collection and use of expert advice.27  

The aim of making greater use of the practical experience of local actors 

provides ample opportunity for national legal experts to be more overtly in-

volved in the EU policy-making process. This use of legal expertise in the pol-

icy making process has already been put into practice in relation to the new 

competence on racial discrimination. An independent group of experts on race 

and religious discrimination, funded under the Community Action Programme 

to combat discrimination, was created to monitor the progress of Member states 

in implementing the Race Equality Directive. Such participation simultaneously 

achieves another aim of the White Paper, namely to promote the training of 

lawyers in Community law. With the increased efforts of the Commission to 

engage the minds of European citizens through civil society, it may become 

increasingly common in the EU to see lawyers lobbying the Commission in 

Brussels as well as litigating in Luxembourg.  

                                                           
26  „European Governance A White Paper‟, Brussels, 25.7.2001 COM(2001) 428 final. 

Available at http://europa.eu.int/eur-lex/en/com/cnc/2001/com2001_0428en01.pdf 
(accessed 10.08.2004). 

27  Communication From The Commission On The Collection And Use Of Expertise 
By The Commission: Principles And Guidelines “Improving The Knowledge Base 

For Better Policies” Brussels, 11.12.2002 COM(2002) 713 final. Available at 
http://europa.eu.int/comm/governance/docs/comm_expertise_en.pdf (accessed 10 
August 2004). 

http://europa.eu.int/eur-lex/en/com/cnc/2001/com2001_0428en01.pdf
http://europa.eu.int/comm/governance/docs/comm_expertise_en.pdf
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With this theoretical background in mind, I will now turn to discuss the back-

ground to Article 13, and the SLG in more detail.  

3. The Constitutional Omission in the Rome Treaty 

3.1 The Facts 

The Treaty of Rome (hereafter „TEC‟) set out that free-market principles were 

to be employed in creating a „common market‟. It established a customs union, 

a competition policy, co-ordination of a general economic policy, a common 

agricultural policy, a common transport policy and an energy policy and re-

gional policy. It provided for the dismantling of all obstacles to trade and free 

movement of the factors of production: labour, services, goods and capital. It 

lay down a system of rules forbidding any restriction on competition and any 

action by individuals or the state which threatened to distort competition.28  

A unifying concept for achieving the desired integration in the EEC was the 

principle of non-discrimination. This principle was given explicit legal form in 

the Community in just two areas: nationality (Article 12 TEC) and gender (Ar-

ticle 141 TEC). Neither of these principles were clearly defined, and it has been 

left to the ECJ to give a more precise meaning to the broad wording of these 

provisions. Over the course of the last five decades, the ECJ has been called 

upon to comment upon many aspects of gender discrimination including pen-

sions, pregnancy and parental leave.29 The role of the courts in so doing, and 

thereby establishing a legally integrated Europe, has been both well discussed 

and decried over the same timeframe. 

Both the Treaty of Rome and the ECJ were silent on any other form of dis-

crimination. If it can be said that the EU has a constitution then black Europe-

ans were the „objects of a constitutional omission‟.30 The Treaty did not guar-

antee equal treatment without discrimination on the grounds of skin colour, 

race, religion, or ethnic origin. The vision for an „ever closer union‟ did not 

initially include a guarantee of non-discrimination for members of Europe‟s 

black and migrant communities. The Treaty contained no reference to racism 

although at the time of the signing of the Treaty of Rome, at least two of the 

                                                           
28  H. von der Groeben, The European Community – the Formative Years: The strug-

gle to establish the common market and political union (1958-66), Luxembourg: 
Office for Official Publications of the European Communities (1987).  

29  Case 262/88 Barber v. Guardian Royal Exchange [1990] ECR 1889; Case 222/84 
Johnston v. Chief Constable of the RUC [1986] ECR 1651; Case 177/88 Dekker 
[1990] ECR I-3941; Case 32/93 Webb v. EMO Air Cargo [1994] ECR I-3567, 
noted (1996) 33 CMLRev 547; Gabrielle Defrenne v Société anonyme belge de 
navigation aérienne Sabena [1971] C-43/ 75 ECR 455, 1976; Jenkins v. Kingsgate, 
C-98/80 ECR 911, 1981; Bilka Kaufhaus GmbH v. Hartz, C-170/84 ECR 1607, 

1986; Marshall v. Land Nordrheinwestfalen, C-409/95 All ER (EC) 865, 1997. 
30  P. Williams, The Alchemy of Race and Rights, Cambridge,Mass./London: Harvard 

University Press (1991).  
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member states had large communities of black migrant workers: France had a 

large community of Algerians and Germany a growing community of Afro-

Germans.31 It is indeed paradoxical that, although the idea of the European 

Community resurfaced after World War II as the most viable hindrance to the 

ravaging impact of rampant nationalism, the Treaty did not create any direct 

powers for addressing its manifestations: racism, fascism, and xenophobia. At 

the time of its inception, there was no consciousness of this problem as a Euro-

pean concern.  

The absence of this specific prohibition of racial discrimination from the 

Treaty has been interpreted as further proof of the narrow economic aims of the 

founding Six members. Curtin and Geurts suggest that at the time the EEC 

Treaty was signed, the issue of sex discrimination was much more likely to play 

a distorting role in the establishment of a common market than race discrimina-

tion. This clause was included for economic rather than social reasons.32 Dis-

crimination was only clearly outlawed where it could have an effect on the 

functioning of the common market. As far as the six founding member states 

were concerned, this made only the issues of gender and nationality relevant for 

EC law.  

Without this legal reference, the Community had no competence to act in 

the field of racial discrimination.33 It was only in the mid-1980s that this omis-

sion was problematised, when the composition of the European Parliament be-

gan to directly reflect the widespread appeal of discriminatory and xenophobic 

values pervading the Community. It was finally addressed with the insertion of 

Art 13 TEC in 1997, and the creation of a Community action plan on racism in 

2000, which included a directive prohibiting racial discrimination (2000/43). 

In June 1997 at the Intergovernmental Conference of Heads of State and 

Government in Amsterdam, it was finally formally agreed to amend the Treaty 

of Rome to include a prohibition of discrimination on the grounds of race, gen-

der, sexual orientation, religion or belief. Article 13 of the Treaty of Amster-

dam provides that the Council, 

 

“acting unanimously on a proposal from the Commission and after con-

sulting the European Parliament, may take appropriate action to combat 

discrimination based on sex, racial or ethnic origin, religion or belief, 

disability, age or sexual orientation”.34 

                                                           
31  By the late fifties only Britain had experienced race riots. For further details see P. 

Fryer, Staying Power: The history of black people in Great Britain, London: Pluto 
Press (1992); J. Solomos, Race and Racism in Britain (2 ed.), Basingstoke: Mac-
millan (1993); and A. Lester & G. Bindmann, Race and Law, Harmondsworth: 
Penguin Books (1972). 

32  Curtin & Geurts, „Race Discrimination and the European Union anno 1996: From 
rhetoric to legal remedy?‟, in: Micklitz & Reich (eds), op. cit., 155. 

33  A condition of legality for action by the Community is the presence of a legal base, 

i.e. a treaty provision. 
34  Article 13, Treaty of the European Community, as amended by the 1997 Amster-

dam Treaty.  
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The unexpected electoral victory of Haider‟s right wing party in Austria and a 

determined Portuguese presidency were the background to the two Directives 

swiftly agreed as part of a package of measures concerning race in 1999.35  

Consultations with non-governmental organisations, the member states and the 

European Parliament resulted in a consensus that Community action in the field 

of racial discrimination should be on the widest possible basis, addressing many 

forms of discrimination. There was therefore a consensus both within and out-

side of the Union institutions. A package was agreed as a „comprehensive basis 

for action‟, to provide a minimum level of legal rights not to be discriminated 

against and a framework for practical action to promote the effective applica-

tion of those rights.36  

The package included a directive specifically to combat discrimination on 

grounds of racial and ethnic origin in areas beyond the labour market (Race 

Directive); a general directive to combat discrimination in the labour market on 

all grounds referred to in Article 13, with the exception of sex; and a pro-

gramme of action to complement the legislative proposals through support for 

initiatives taken by the member states to combat discrimination. Council Direc-

tive 2000/43 (the „Race Directive‟)37 implemented the principle of equal treat-

ment between persons irrespective of racial or ethnic origin. Council Directive 

2000/78 (the „framework Directive‟)38 establishes a general framework for 

equal treatment irrespective of religion, belief, disability, age or sexual orienta-

tion only in regard to employment and occupation. A further Council Decision 

2000/750 established a Community action programme to discrimination.39 All 

these measures are based on Article 13 TEC.  

The Race Directive set out a framework creating a minimum level of legal 

protection for persons within the EU, leaving member states free to introduce or 

maintain provisions more favourable than those contained within the Direc-

tive.40 Member states were expected to frame their action within the set of 

principles which the Commission intend to become common throughout the 

Union. These principles, through being applied in all member states, would 

provide certainty for individuals on the common level of protection they could 

expect.41 The Directive also forms part of the acquis which the candidate coun-

tries who joined the EU on May 1st are to accept, respect and implement.42  

                                                           
35  The onus on speed gave the European Parliament additional leverage to have its 

amendments accepted. These included a prohibition on instruction to discriminate 
in the definition of discrimination, and the inclusion of healthcare and housing in 
the material scope of the Directive (see Bell 2002, 74). As will be seen later, how-
ever, the EP was unsuccessful in having a number of its other proposals accepted. 

36  OJ C 369, 21.12.1999, 8. 
37  RD 2000/43 OJ [2000] L 180/22. 
38  FD 2000/78 OJ [2000] L 303/16. 
39  CD 2000/750 OJ [2000] L 303/23. 
40  COM (1999) 566, Article 6. 

41  COM (1999) 566 final, submitted to the Council 7.01.2000, 4. 
42  At the European Summit held in Copenhagen on the 21-22 June 1993, the Euro-

pean Council of Heads and States and Ministers, agreed that a criterion of member-
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In other work, I have attempted to show how the issue of race comes to be a 

formal part of the European legal architecture, 40 years after the founding of 

the European Economic Community. This process should not be taken for 

granted. Rules do not just appear in national legal systems, and the fact that 

some situations are deleterious to particular groups of people is not enough to 

grant them recognition as neither important social nor legal problems.43 In spite 

of a formal definition of racial discrimination in the post war period entrenched 

in the United Nations international non-discrimination statute – the Interna-

tional Convention on the Elimination of All Forms of Racial Discrimination 

(ICERD) – the evolution of national legislation binding in private relations has 

not followed swiftly on, and is often accompanied by political controversy. For 

example, in Germany proponents of a new prohibition in civil law on non-racial 

discrimination in employment have been labelled as the „new Jacobins‟.44 

The focus of this paper is on the role played specifically by lawyers acting 

in a European network. I will now turn to examine the activities of the Starting 

Line Group between 1985, the time of the first EP enquiry into racism and 

xenophobia and 1997, the time of the Treaty amendment. I will first of all dis-

cuss the composition of the network – who were its members, and what brought 

them together? After examining their motives, I will then look at their mission, 

and the values which informed the methods chosen to achieve the goal of a 

Treaty amendment.  

3.2 The Starting Line Group 

a) Members  

The SLG was an ad hoc group, formed for a specific purpose – to bring the 

Community to act against the racial discrimination which was occurring in its 

                                                           
ship would be the existence of stable „institutions guaranteeing democracy, the rule 
of law, human rights, respect for a protection of minorities‟. Respect for a protec-
tion of minorities is key in the amelioration of racial discrimination. The Kurdish 
issue was a reason why Turkey did not meet the Copenhagen political criteria 
(COM (1999) 256 Final, 2). Additionally, candidate countries must also show the 
ability to „take on the obligations of membership including adherence to the aims of 
political, economic and monetary union‟ (Conclusions of the Presidency, EC Bulle-
tin, June 1993). At Feira in June 2000, this was again stressed when the Summit 
concluded that progress in negotiations depends upon the incorporation, effective 
implementation and enforcement by the Candidate States of the acquis into national 
legislation. Beyond Article 13, this includes the principles of respect for human 
rights and fundamental freedoms enshrined in Article 7 TEC. The opinion of the 
Commission on racism and xenophobia in the candidate countries was conveyed to 
the Cologne European Council in a report entitled „Countering Racism, Xenopho-
bia and Anti-Semitism in the Candidate Countries‟ (COM (1999) 256 Final).  

43  Edelmann (1988), quoted in C.L. Bacchi, Women, Policy and Politics, London: 

Sage (1999), 6. 
44  F.-J. Säcker, „“Vernunft statt Freiheit!” – Die Tugendrepublik der neuen Jakobiner‟, 

(2002) 35(7) Zeitschrift für Rechtspolitik, 286. 
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member states. When it was discovered that this would not be possible without 

a Treaty amendment, the SLG embarked upon an initiative known as the Start-

ing Point, to secure this formal prohibition of racial discrimination in the EC 

Treaty, which would give the Community competence to act in this area via a 

Directive.  

The core composition of the SLG were either practising lawyers working on 

in the area of immigration law, or trained lawyers working in NGOs concerned 

with migration and racial discrimination. Dr Jan Niessen, for example, played a 

crucial role in the creation of the SLG. Niessen has not only written widely on 

issues related to international migration and anti-racism,45 but is also director 

of the Brussels-based Migration Policy Group, an independent organisation 

committed to participatory policy development on migration and mobility, di-

versity and anti-discrimination.46 He worked with lawyers, such as Elspeth 

Guild, who practices in immigration law. She, together with other lawyers, 

wrote the draft for a Directive prohibiting discrimination. 

The formation of the SLG was spearheaded by an interesting combination 

of individuals like Guild and Niessen, trained lawyers who were strategically 

situated in national and international legal practice or organisations. The core 

organisations were statutory bodies. They included the Commission for Racial 

Equality in the UK, the Dutch National Bureau Against Racism, and the 

Churches Commission for Migrants in Europe. This statutory status gave them 

two important assets. Firstly, they had experience and authority at the national 

level in dealing with racial discrimination which could be transferred to the 

European level. Secondly, they had longevity in the promotion of racial equal-

ity and protection of migrants rights – these were not bodies whose funding 

would suddenly disappear.47  

This core were soon joined by other equally authoritative national and in-

ternational organisations with similar goals such as the Berlin Office of the 

Commissioner for Foreign Affairs, the Belgian Centre for Equal Opportunities 

and Against Racism, Caritas Europe, the European Jewish Information Centre, 

and the European Anti-Poverty Network.48 What these bodies shared was a 

common concern in issues of migration and racial discrimination and an interest 

in promoting a European approach to them. This common concern was the glue 

which held the Group together. It was an ad hoc grouping, with no office or 

officers.49 The SLG was driven by the ideological convictions of its members 

                                                           
45  J. Niessen & S. Hix, Reconsidering European Migration Policies: The 1996 Inter-

governmental Conference and the reform of the Maastricht Treaty, Brussels: Mi-
gration Policy Group, Churches Commission for Migrants in Europe and Starting 
Line Group (1996); J. Niessen, Diversity and Cohesion: New challenges for the in-
tegration of immigrants and minorities, Strasbourg: Council of Europe (2000). 

46  http://www.migpolgroup.com/, accessed 20 May 2004. 
47  As is often the case with organisations active in the anti-racial discrimination field. 

48  I. Chopin, „The Starting Line Group: A harmonised approach to fight racism and to 
promote equal treatment‟, (1999) 1 European Journal of Migration and Law, 111.  

49  Isabelle Chopin is now Director of the Starting Line Group. 

http://www.migpolgroup.com/
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and functioned by the grace of the organisational support and resources they 

brought with them.  

There were therefore two levels of the SLG. There was a core group, com-

prising a mix of practising and non-practising lawyers. The founding members 

were trained lawyers situated in organisations with national profile, pooling and 

transferring their resources to operate in the European arena. The wider group 

included academic experts in immigration matters, trade unionists, faith leaders, 

academics, social workers – mostly professionals, who regularly came through 

their work in contact with the legal system. It was the core group of lawyers 

who designed the legal draft presented to the Commission in 1993, and availed 

themselves of the wider group, which constituted a pan-European social move-

ment, to promote it.  

This was an interesting and powerful combination which placed the SLG in 

a privileged space between law and politics. It gave the organisation an ability 

to use both legal and political methods to get their point across: its core mem-

bers with their understanding of national and European law could lobby without 

fear of attracting the stigma endured by Imran Khan because they were using a 

legal tool whilst the wider group could engage in more overtly political lobby-

ing. The organisational support base provided by the wider group also gave the 

legal reformers not only access to stable resources but also provided publicity 

for their work. This freed them from the constraints of the legal profession, but 

did not divorce them from its ethics and principles.  

The result was that their legal professionalism was not compromised – the 

group was able to maintain the status of independent legal experts necessary to 

make it worthy of the Commission‟s attention. Responsibility for the dossier on 

Article 13 was co-incidentally given to a British lawyer, Adam Tyson. Ulti-

mately, lawyers in the SLG were talking to a lawyer in the Commission, coming 

from a Member State with a mature legal system for the protection from racial 

discrimination. Tyson could therefore understand both the form and concepts of 

the draft Directive. He also appreciated the social movement of quangos, ngos 

and cbos behind these lawyers, which gave their legal voice crucial additional 

political weight.  

It is difficult to fit the two-pronged approach used by the SLG into the cate-

gories of rule of law or political cause lawyering. It appears that the former was 

contained within the latter. I would therefore describe their lawyering as „em-

bedded‟, making it neither rule of law nor political but a combination of both.50  

 

b) Motives 

What propelled these individuals – lawyers and non-lawyers – to bring their 

resources together in this way? Why pick up what seems to be a lost cause? 

                                                           
50  This concept of „embedded‟ lawyering differs from that discussed by Trubek in her 

work on the role of private legal practices in the USA which work within local 

communities to provide services for „subordinated people‟. See L.G. Trubek, „Em-
bedded Practices: Lawyers, Clients and Social Change‟, (1996) 31 Harvard Civil 
Rights-Civil Liberties Law Review,  415.  
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And why continue with it, once this is made clear by an unequivocal rejection 

from the Commission?51 In order to understand why they acted as they did, and 

why they were able to, it is necessary to understand the political atmosphere 

within the EU member states, and in the EU institutions during the early 1990s. 

Arising from this was a wider concern for the situation and future of black and 

migrant people living in Europe in the face of a completed single market, which 

it was feared would become a fortress for this constituency. Single market con-

cerns also played a role: how could black and migrant people enjoy the free-

doms of the Treaty, in particular the freedom to move around, if they were not 

treated equally? Furthermore, why would black and migrant workers even want 

to move if there was no guarantee that they would be protected in the way they 

would be at home? Would the consequence be an economic „bottleneck‟? 

There was therefore a desire to create a minimum standard of protection against 

racial discrimination so as to enable persons of migrant origin to participate and 

enjoy the social and economic fruits of European integration.  

 

* The political atmosphere 

The pervading political atmosphere throughout Europe in the late 1980s and 

into the 1990s was one of protest. This may not have come to the fore of atten-

tion within the EU when it did were it not for the introduction of direct elec-

tions to the European Parliament. 52 One result of these elections was an in-

crease in the presence of representatives of right wing groups in the Strasbourg 

chamber. Italy‟s Movimento Soziale Italiano (MSI), for example, secured 5.4% 

of the vote.53 This trend continued following the second direct elections in 

1984. The Front National secured 11% of the vote in France, and ten seats in 

the Strasbourg Parliament; the Fremskridtpartiet won 3.5% in Denmark. The 

Belgian right wing Vlaams Blok held on to 1.3% of the vote.54 The electoral 

success led to the creation of a right wing grouping in the EP. The EP was 

therefore the first European Union institution to find its democratic purpose 

challenged by the presence of directly elected representatives of the right wing 

in its chamber. As this success was primarily based on the use of an electoral 

mandate dominated by immigration, the EP was made acutely aware of the ex-

tremist tendencies gripping parts of Europe.  

                                                           
51  The draft Directive presented in 1993 was unequivocally rejected by the Commis-

sion due to lack of a legal basis. 
52  The first representatives who sat in the European Parliament were not elected. The 

members of the European Assembly created by the Treaty of Rome in 1957 were 
chosen from within the governing ranks of the member states. This procedure 
changed in 1979, when parliamentarians in Europe were directly elected for the first 
time. 

53  Evrigenis Report, 44. 

54  In the 1994 elections for the European Parliament, fascist parties secured 10 million 
votes, creating a body of 32 MEP‟s openly promoting a racist and fascist agenda in 
the EP. 
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It was this presence of extremists within their own ranks that was a primary 

cause of concern for the European Parliamentarians and led to the first inquiry 

into race relations in Europe in 1985.55 This is stated in the 1991 Ford Report: 

 

“One reason why Parliament had begun to take a greater interest was, of 

course, the fact that in the years 1984-89 it had to contend with an in-

creased presence of elected representatives of such extreme right-wing 

groups in its own chamber”.56 

 

The Evrigenis Committee inquiry57 was a reaction to what was seen as a protest 

at the national level to the apparent irrelevance of mainstream politics to every-

day life.  

Then as now, the EP can take no action to set the Union political agenda. 

Yet in taking this step it was able to influence that agenda. Through its study, 

the EP gave the issue of racial discrimination an institutional profile, which it 

then built upon by conducting subsequent studies over the next decade. It also 

created an important symbol of joint inter-institutional intentions in the 1986 

Declaration. A normative standard, albeit with no attached commitments, was 

created when the Parliament, Council and Commission issued a Joint Declara-

tion against racism and xenophobia. In signing the declaration, both the institu-

tions and the individual member states resolved to take all necessary steps to 

protect the individuality and dignity of every member of society and to combat 

all forms of intolerance, hostility and use of force against persons or groups of 

persons on the grounds of racial, religious, cultural, social or national differ-

ences.58 On the same day that the Declaration was signed, the EP adopted a 

resolution approving it, and assumed a watchdog role over the adherence to the 

commitments laid down in the Declaration.59  

Furthermore, the EP studies set the scene for the SLG: a long term result of 

the fieldwork conducted was the bringing together of a multitude of NGOs 

working in the field of migration and racial discrimination across the EU, who 

until then were largely unaware of each others existence. The Evrigenis Report 

was based upon information gathered through public meetings and hearings 

conducted in Brussels, and written submissions. Representations were received 

from individuals, the Council of Ministers and the Commission, the European 

Trade Union Confederation (ETUC) and a number of representatives from non-

governmental organisations, for example, SOS Racisme, the Joint Council for 

                                                           
55  Committee of Inquiry into the Rise of Fascism and Racism in Europe, EPPE 

(1985). 
56  Committee of Inquiry on Racism and Xenophobia, Offical Publications of the 

European Communities, L-2985, Luxembourg (1991), 11. 
57  Committee of Inquiry into the Rise of Fascism and Racism in Europe, EPPE, 

(1985), 9. 
58  OJ C 158, 25.6.1986. 

59  It focused its attention on fields where concrete expression could be given to the 
intentions of the signatories, such as Community and national legislation on the 
right to asylum, identity checks and the social rights of black and migrant workers. 
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the Welfare of Immigrants (JCWI) and Mouvement contre le racisme, l‟anti-

semitisme et la xenophobie (MRAX). Further documentation was obtained 

from a variety of national and international bodies, such as, national parlia-

ments, the United Nations (Centre for Human Rights and Committee for the 

Elimination of All Forms of Racial Discrimination), the Council of Europe, the 

Court of Human Rights, and the ILO. The Ford Committee built upon this by 

visiting various member states in order to hold consultations with small, local 

groups which would otherwise not have been able to participate. Consultations, 

attended by local NGOs, were not only held in Brussels, but also at public 

meetings in Marseilles, Luxembourg and London.60 Thus an informal network 

already existed which could form the political basis of support for the Starting 

Line Group.  

 

* The protection of migrants 

In almost all cases, the extreme right had been able to win votes from the estab-

lished political parties. In almost all cases the issue which had allowed them to 

do so was the same: migration. The manipulation of this single issue can ex-

plain the meteoric rise of the extreme-right wing across European electorates. 

In the post war period, a simplistic equation has been used repeatedly to unite 

an otherwise disparate band of voters spanning the political spectrum. Ulti-

mately, anxiety has been instrumentalised to change the political spectrum. This 

equation becomes especially powerful during times of economic slump or cri-

sis, when disillusionment with mainstream politics and politicians is high. Pub-

lic hostility can then be concentrated on any group unfortunate enough to fall 

prey to the attention of extremists – in the post war period the unlucky group 

have been black and migrant peoples. The overt appeal to racism widens the 

support base for the right wing because not all racists subscribe to extreme or 

fascist viewpoints. There is wide agreement that “hostility to immigration, 

rather than anti-Semitism or explicit neo-Nazi or fascist slogans has provided 

the extreme right with its best political opportunity for decades”.61 In the face 

of this concerted, co-ordinated and increasingly successful pan-European attack 

on vulnerable sections of society, advocates for migrants rights were increas-

ingly concerned about the lack of a similarly co-ordinated committed response 

from the EU to protect migrants rights.  

Fundamental rights were not a part of the legal framework established for 

the European Community in 1957. Their relevance for the Community was 

rejected by the European Court of Justice until this threatened to undermine the 

continued supremacy of European law.62 The rise of rights in the European 

                                                           
60  Committee of Inquiry on Racism and Xenophobia, Offical Publications of the 

European Communities, L-2985, Luxembourg (1991). 
61  G. Harris, The Dark Side of Europe: the extreme right in the 1980s, Edinburgh: 

Edinburgh University Press (1990), 26. 

62  Stork C-1/58 [1959] ECR 17; Geitling C-36,37,38,40/59 [1960] ECR 423; Stauder 
C-29/69 [1969] ECR 419, [1970] CMLR 112; Internationale 11/70 [1970] ECR 
1125, [1972] CMLR 255. 
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Union can be seen as part of a global trend to identify common principles and 

values in what has been called a „godless world‟.63 The recognition of rights as 

part of European law can therefore be seen as a regional translation of these 

growing global concerns. However, it can also be seen as the expression of a 

political concern within the Community to make European integration matter to 

the peoples of Europe.  

The European Union was constructed upon a less economic and more social 

rationale than the Community. Whilst the EC was founded upon market princi-

ples, the European Union was founded upon the principles of fundamental 

freedoms and human rights. This is illustrated by Article 6, which affirmed that 

the Union “is founded upon the principles of liberty, democracy, respect for 

human rights and fundamental freedoms, and the rule of law, principles which 

are common to the Member States”.64 Article 6 (2) identified the two sources 

of these fundamental rights: as already laid out by the Court of Justice, these 

were the European Convention for the Protection of Human Rights and Funda-

mental Freedoms signed in Rome on November 4 1950 and the constitutional 

traditions common to the member states.  

The concept of European citizenship was also introduced in an attempt to 

integrate the people of Europe into the European polity rather than just the 

economies of the Member states. In 1999 the Member states set themselves the 

further objective of creating „an area of freedom, security and justice‟ within 

the EU thus harnessing the idea of rights to migration and migration to security 

issues.  

 

* The Single European Act and Fortress Europe 

The protection of migrants and the prevention of discrimination became an 

even more poignant issue in the run up to 1992 – the deadline for the creation 

of the single market, and the beginning of a new phase in European integration. 

The model for the European single market is the United States, where people, 

capital, services and goods are more or less free to travel from one state to the 

other in search for work, consumers or producers. In order for this to become a 

reality within the EC, internal borders were to be removed. The deadline for the 

removal of these borders was laid out in the Single European Act as 1992. Just 

as with goods and services, persons were to be able to cross borders without 

having to undergo the inconvenience of checks and document inspections. This 

seemed however a distant reality for black and migrant people, who as studies 

and test cases had shown were unable to employ the „Bangemann wave‟ when 

crossing country frontiers. This was the case for both citizens and non-citizens 

alike.  

A number of fears therefore arose. The first related to the persons affected. 

There was a concern that with the arrival of the single market, the removal of 

internal borders and the foregrounding of security issues, skin colour would 

                                                           
63  F. Klug, Values for a Godless Age: The story of the UK’s new Bill of Rights, Lon-

don: Penguin (2000). 
64  Article 6 TEU (ex Article F). 
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become a proxy for nationality. Black or non-white people would be singled 

out for checks at best and refused entry at worst. Were this to be so, the single 

market would actually give rise to a „fortress‟ for this constituency of persons: 

they would not be free to move at all. The second concern related to the market 

itself: if this group of persons were not able to behave as the market expected 

them to this would be likely to create both pockets of inefficiency and perhaps 

even bottlenecks of poverty, which in the long term would seriously damage 

market efficiency and undermine its competitiveness. A further concern related 

to the extent to which black and migrant persons would WANT to work outside 

of their own member state, if their rights were not protected to the same extent 

as at home, again a reticence that could undermine the economic balance and 

competitiveness of the single market. The fact that each member state had its 

own set of rules protecting migrants and preventing racial discrimination was 

seen to import a „lack of balance‟65 at the European level. Only a few member 

states had specific regulations:66 these were found in constitutional provisions, 

or penal and civil codes. A large majority had no specific provisions at all. The 

result was an incomplete system of protection.  

These issues were exacerbated by the introduction of the concept of EU 

citizenship at Maastricht in 1992. The construction of this concept drew a 

clearer line between migrants settled in the EU and persons carrying the nation-

ality of an EU member state. In the absence of common policies in the field of 

integration of migrants from outside the Union (TCNs), EU citizenship created 

further inequalities between these persons and EU citizens living in a member 

state other than their own.67 

The absence of clear protection for black and migrant persons in the face of 

this combination – an increasingly confident right wing, racial discrimination, 

unequal treatment, „fortress‟ Europe – pointed to a dangerous destabilisation 

which, given the breadth and depth of the problem, called for co-ordinated ac-

tion at the EU level rather than by the individual member states. Put together 

these trends had the potential to destabilise social and economic integration in 

the EU. In the face of the enlargement of the EU to countries with different 

traditions of human rights, it became even more urgent to set a minimum stan-

dard which would apply across the EU. The SLG called for this to be done in 

the shape of a Directive.  

 

c) Mission 

There were therefore a number of values informing the SLG, most of which can 

be said to fall within the neoliberal market agenda – non-discrimination, equal-

ity, market efficiency, strengthening of law. The goal was to „remedy an obvi-

                                                           
65  I. Firbes & G. Mead, Measure for Measure, A comparative analysis of measures to 

combat discrimination in the member countries of the European Community, Uni-
versity of Southampton: Equal Opportunities Studies Group, Research Series No. 1 

(1992). 
66  Austria, Belgium, France, the Netherlands, Sweden and the UK. 
67  Niessen & Hix, op.cit, 19. 
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ous defect in the original Treaty of Rome‟ and complete the equality frame-

work.68 Their aims fell in line with the NGO agenda, which called for core 

democratic objectives such as a strengthening of democratic (openness, trans-

parency) and judicial control, more „communitarisation‟ of immigration and 

asylum policies (securing residence rights, family reunion) and the promotion 

of equal treatment and non-discrimination (race, colour, nationality).  

The pursuit of these were in the public interest rather than for the benefit of 

any individual subject. As can be seen from the first draft Directive, the SLG 

were not promoting equality per se. They did not promote equal treatment for 

the elderly or homosexuals. This entered the discussion later as a result of the 

Khan Report. Thus there was a specific agenda focusing on protection of mi-

grant persons. Though not individual, the SLG stood with the migrant cause. 

There was therefore a level of solidarity with and commitment to the migrant 

populations of Europe. A further important aim was to „augment the debate‟ 

and to develop a basis for discussion and negotiation.  

These values informed the goals set and led to the objective of legal reform. 

As the core members were lawyers, it is perhaps not surprising that a legal re-

sponse was sought. The Starting Line Group sought to insert a unequivocal 

prohibition of racial discrimination into the Treaty which would also give the 

Community institutions legal authority to take action to combat discrimination. 

Its proposal contained two parts. The first element concerned the addition of an 

Article 3u to Article 3, which would add the elimination of discrimination on 

the grounds of race, colour, religion, nationality, social or ethnic origin and the 

promotion of good race relations to the objectives of the Community. The sec-

ond element was the addition of a new chapter on non-discrimination, which 

would create a competence for the Council, acting together with the Commis-

sion and the European Parliament, to agree Directives or regulations to achieve 

this objective.69  

 

d) Method 

Other values informed, however, the method chosen. The law-making process 

in the EU must be borne in mind here. The Treaty of Rome gives the Commis-

sion a monopoly on regulatory initiative. Although the EP has authority to pre-

sent proposals to the Commission, the Commission retains discretion to re-

spond. The basis of Community law remains with the Commission. Within the 

EU sphere, this body is the main regulatory authority. The task for the SLG was 

therefore to persuade this institution to present the Council with a proposal. 

Given the nature of the topic – race and migration – and the small heterogene-

ous public it commanded, a very confrontational campaign may not have been 

advantageous. The SLG did not want to enter into conflict with the Commis-

sion, just as the Commission in turn did not want to be seen to be bulldozing 

into sensitive national issues.  

                                                           
68  Chopin, op. cit. 
69  Niessen & Hix., op. cit., 28. 
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It must also be remembered that the core organisations were statutory bodies. 

Whilst they may have been marginalized at the national level, their relation to 

the public purse gave them a profile which restricted the kind of activities they 

could engage in. This core shied away from outsider tactics which smaller or-

ganisations may have pursued and restricted itself to the promotion of legal 

measures to fill the identified gap. The movement itself did not expand its aims 

to incorporate the broader goals of its member organisations. It chose to use 

insider tactics, and continually rejected any calls to get involved in protest ac-

tions. Their main form of direct action was not confrontational but co-opera-

tive. Building on their combined asset – legal expertise – they presented a draft 

Directive. 

According to Article 249 TEC (ex 189), “a Directive shall be binding, as to 

the result to be achieved, upon each member state to which it is addressed, but 

shall leave to the national authorities the choice of form and methods.” Unlike a 

Regulation, a Directive allowed for flexibility in acknowledgement of the dif-

ferent traditions prevailing within the member states. The SLG draft linked the 

European Union construction of racial discrimination directly to the United 

Nations Declaration on Human Rights, the ICERD, and other international in-

struments for the regulation of racial discrimination.70  

This instrument was chosen for its flexibility, and also for its potential to 

promote debates at both EU and MS level as a result of the involvement of par-

liaments. In 1993, a concrete proposal was prepared for the EU commission, by 

a group of independent experts from both southern and northern MS. It was 

argued that “by formulating and presenting a concrete proposal and by ensuring 

its diffusion and support, the SLG contributed to a growing awareness that ra-

cism is still very much alive in Europe and that a European legal measure can 

be one of the best ways to confront it”.71  

The Starting Line Group modelled their draft Directive upon Equal Treat-

ment Directive 76/207/EEC of 9 February 1976.72 on the principle of equal 

treatment for women and men. The purpose of this Directive is to put into ef-

fect in the Member States the principle of equal treatment for men and women 

as regards access to employment, including promotion, and to vocational train-

ing and as regards working conditions and social security. The Starting Line 

argued that racial discrimination was a corollary of gender discrimination and 

thus for the same reasons could be the subject of a Directive.73  

                                                           
70  RD 2000/43, par. 3, preamble. 
71  Chopin, op. cit., 114. 
72  OJ L 039, 14/02/1976, 0040-0042. 
73  These Community legal traditions on non-discrimination, in particular the long-

standing commitment to equal treatment between men and women, did indeed be-
come an important model for the definition of racial discrimination in the Race Di-
rective. The Community based its strategy on race on its experience in the field of 
gender, where legislation was used as an essential part of a strategy to change atti-

tudes and behaviour. Similar to the Equality Directive, the purpose of the Race Di-
rective was to act as a guide to official policy in the area: it served as a clear signal 
as to what is acceptable or unacceptable in society with regards to gender. „Com-
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The definition of the principle of equal treatment in the Race Directive was 

taken directly from the Equal Treatment Directive, where the principle of equal 

treatment in this Directive meant that “there shall be no discrimination whatso-

ever on grounds of sex either directly or indirectly by reference in particular to 

marital or family status”.74 The definition of equal treatment proposed by the 

Starting Line Group was: 

 

“the absence of any discrimination, direct or indirect, on grounds of 

race, colour, descent, nationality, national or ethnic origin in the eco-

nomic, social and cultural fields, and also, subject to certain conditions, 

at the level of public life...”.75  

 

These basic rights were to be protected for everyone within a jurisdiction,76 

and restricted to neither employees nor Community nationals and their families 

since „many people suffering the most severely from racial/ethnic discrimina-

tion are third country nationals‟.77 Given the wider concerns for third country 

nationals, the SLG sought not only to link the European instrument with leading 

international instruments in the field,78 but also to link the Union with its resi-

dents rather than its citizens. Racial discrimination was defined in Article 1 (2) 

as: 

 

“any distinction, exclusion, restriction or preference based on race, col-

our, descent, nationality or national or ethnic origin which has the pur-

pose or the effect of nullifying or impairing the recognition, enjoyment 

or exercise of human rights and fundamental freedoms or participation 

in the political, economic, social, cultural fields or any other field of 

public life.”79 

 

                                                           
muncation from the Commission to the Council, the European Parliament, the Eco-
nomic and Social Committee and the Committee of the Regions on certain Commu-
nity measures to combat discrimation.‟ OJ C 369, 21.12.1999, 6. 

74  Directive 76/207/EEC, Article 2 (1). 
75  Art 1 (1). A narrower definition was eventually inserted into Article 1 of the Race 

Directive, where the „principle of equal treatment‟ was taken to mean that „there 
shall be no direct or indirect discrimination based on racial or ethnic origin‟. This 
principle of equal treatment was to apply irrespective of any real or assumed racial 
or ethnic origin. 

76  The draft used the neutral „person‟ or „persons‟ (see Article 2 (2), or Article 3 (4a) 
or Article 4a). 

77  The Starting Line, A Proposal for A Draft Council Directive concerning the elimi-
nation of racial discrimination, April 1993, 4. 

78  Amendment 2. 
79  Following the introduction of Article 13, the Starting Line, the definition of racial 

discrimination given in the new Article 1 included after the word „cultural‟ the 
words „…religious life or any other public field on the grounds of racial or ethnic 
origin or religion or belief‟, The Starting Line, 1998. 
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This broad definition encompassed national laws, regulations and administra-

tive provisions. The words „purpose or effect‟ covered both direct and indirect 

discrimination, thus those ordinances which made a clear distinction between, 

for example, citizens and non-citizens as well as those which appeared to apply 

to everybody but in effect targeted a particular group. As long as this group was 

not a group due to religion or belief, it would be covered by this definition. The 

definition spanned a scale of infringements from an absolute refusal to reduced 

„recognition, enjoyment or exercise‟ of human rights. However, provision was 

therefore made for positive action passed in favour of a disadvantaged group 

for the purpose of “removing existing inequalities ... and promoting effective 

equality of opportunity between members of society”.80 

It would be going too far to attribute the existence of the Race Directive to 

the SLG, yet their activities played a key role in its emergence, even if they did 

not sit around the negotiating table in 1997. It is difficult to assess the extent to 

which the SLG did set the doctrinal parameters for Directive 2000/43, bearing 

in mind the regulatory competition from the EP and other organisations to in-

fluence the proposal put forward to the Council by the Commission. The con-

tinuing alliance between the EP and the SLG helped to some extent, with the 

EP putting forward some proposals found in the SLG draft. This was also a 

surer route of influence: whilst the SLG has no privileged consultation rights in 

the EC law-making process, under the consultation procedure enshrined in Art 

13 TEC the opinion of the EP must be taken into consideration, though not 

necessarily followed. An evaluation of this kind could be conducted through 

comparing the SLG drafts, and the final Directive.81 

However, although there may be some common elements seen in both the 

SLG proposal and the final Directive, it may not be possible to deduce from 

this alone that the SLG had an impact on the Directive. The Commission may 

have been intending to act in this way. This is quite likely – it is known that the 

SLG draft tailored its proposal to the Commission requirements. The contents 

of the draft were increasingly brought in line with the goals of the Council and 

the Commission.82 For example, its 1998 draft no longer called upon Member 

States to meet external standards, but encouraged them to use national ones. 

The judicial remedy was also changed to be „in accordance with the most effec-

tive national procedures.‟ Member states were therefore no longer called upon 

to meet external standards, but were encouraged to use national yardsticks. The 

draft did however stress that „adequate‟ compensation for pecuniary and non-

pecuniary damages was to be provided.83 In addition, the more important ele-

                                                           
80  Article 3. 
81  See M. Bell, „Meeting the challenge? A comparison between the EU Racial Equal-

ity Directive and The Starting Line‟, in: I. Chopin & J. Niessen, The Starting Line 
and the Incorporation of the Racial Equality Directive into the national laws of the 
EU member states and accession states, Brussels/London: Migration Policy Group/ 
Commission for Racial Equality (2001), 22. 

82  M. Bell, Anti-Discrimination Law and the European Union, Oxford: Oxford Uni-
versity Press (2002), 68. 

83  Article 4 (4)(b).  
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ments of the SLG draft – the inclusion of nationality – were explicitly excluded 

from the material scope of the Directive. In 1993 conciliation between indi-

viduals was to be made available as an alternative remedy. In 1998 conciliation 

was to be provided as a non-mandatory alternative to judicial procedures.84 

4. Conclusion 

I have attempted to tell the story of how lawyers acted collectively cross-

nationally in order to address the omission of regulatory action by the Commis-

sion. The grouping of lawyers was an ad hoc collaboration, entered into be-

cause the individuals and groups concerned shared fundamental ideas and prin-

ciples relating to immigration and racial discrimination.85 The ad hoc origin 

has been transformed into something more permanent. Today the Starting Line 

Group is a loose, informal network of up to 400 NGOs including trade unions, 

churches, individual independent experts, and academics sharing the common 

aim of combating racial discrimination in the European Union.86 

The study of the SLG illustrates clearly that cause lawyers are found not 

only in private practice, but also in non-governmental organisations and are 

active both nationally and across the EU. Those active within NGOs demon-

strate a deep political and moral commitment to issues with which they are in-

volved. Practising lawyers volunteer to work in NGOs to promote a non-

national, in this case European, agenda.87 Increasingly, these lawyers develop 

transnational networks to both defend their causes and tap into additional re-

sources.  

Why work at a level other than the national? In relation to the issue of dis-

crimination and migration, transnationalism afforded the actors involved oppor-

tunity to draw strength and resources from one another. This is one important 

reason for working across jurisdictions. In addition, the issue of migration and 

discrimination is one which straddles national and international boundaries, 

therefore lend themselves to transnational networking.88 Less altruistic reasons 

have also been identified: “ (status and representation) in the construction of a 

transnational legal field depends largely on whether that investment figures to 

increase their social capital”.89  

The main intention was to stir the Commission into action. The goal was 

singular and the methods non-confrontational. The main tool was a draft pro-

posal for a Directive. Because of the limited scope for public interest lawyering 

                                                           
84  Article 4 (4)(d). 
85  Greenwood & Aspinall (1998), op.cit., 201. 
86  Chopin (1999), op. cit. 
87  L. White, „Two Worlds of Ghanain Cause Lawyers‟, in: Sarat & Scheingold (2001), 

op.cit., 35-67. 
88  S.B. Coutin, „Cause Lawyering in the shadow of the state: a US immigration exam-

ple‟, in: Sarat & Scheingold (2001), op.cit., 117-140. 
89  Y. Dezalay & B.G. Garth, Dealing in Virtue, Chicago: University of Chicago Press 

(1996). 
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in the traditional sense in the EU due to – amongst other things – the present 

rules of standing in EC law90 lobbying was therefore more appropriate than 

litigation. This lobbying was not in the sense of direct action by a social move-

ment: the demands did not come from below but were increasingly tailored to 

the needs from above. The lobbying of these lawyers was encouraged by sup-

port from an EU institution, the EP. Its cause was legal but it was adopted by 

political actors. Would it have been successful without this important patron? It 

was encouraged to lobby, and was used as a mechanism to raise awareness. It 

had important widespread organisational support. 

The mission and the method illustrate the hybrid nature of this EU lawyer-

ing project: the target was the EU‟s regulatory authority; the goal a „constitu-

tional‟ one; the tool – a draft for a Directive – was clearly legal yet they did not 

target legal institutions. In the absence of a legal remedy there was little point 

in proceeding through legal arenas such as the ECJ, the CFI or the national 

courts. Armed with the draft Directive they lobbied, at both the European and 

national level, parliamentarians and decision-makers. At the same time they 

were supported by a pan-European movement. There was a general pressure on 

the Council to improve the image of EU immigration policies and to deal with 

the growing phenomenon of cross border racist crime.91 

How therefore should lawyering in the EU be understood? Is it a democratic 

project or an ideological one? It appears to have characteristics of both. The 

core comprised a mix of practising and non-practising lawyers, supported by a 

wider network of experts in immigration matters, trade unionists, faith leaders, 

academics, social workers. It was, therefore, lawyers who designed the legal 

draft presented to the Commission in 1993, and availed themselves of a pan-

European social movement to promote it.  

This powerful combination freed them from the constraints of the legal pro-

fession, yet the organisational support base meant they did not have to com-

promise legal professionalism. There was therefore no potential for involve-

ment in activities and political mobilisation which would take them beyond 

professional boundaries and no backlash as a result of putting the legitimacy of 

an independent law at risk.92 I would therefore describe their lawyering as „em-

bedded‟, making it neither rule of law nor political but a mixture of both. It was 

liberal lawyering embedded in a political movement.  

How effective was this embedded lawyering? In terms of the doctrine, the 

Council placed the Directive within narrow economic parameters rather than 

the broad moral and social ones put forward by the SLG. In terms of stimulat-

ing a dialogue within the EU institutions and a section of the public in various 

member states, the Starting Line was successful. However, this is yet to trickle 

down as desired to a broader debate at the national level. The appearance of 

race on the EU agenda has not so far had radical implications for the legal sys-

                                                           
90  Article 230 (4) narrowly defines those of „direct and individual‟ concern. Current 

case law does not suggest that the parameters will be broadened (Jego Quere, UPA). 
91  Bell (2002), op.cit., 68-69. 
92  Sarat & Scheingold (1998), op. cit., 3-28. 
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tems of the EU member states, primarily because so few member states are yet 

to implement it. The dialogue has therefore been halted due to the sluggish re-

sponse of most national administrations. Whilst there is now a common regula-

tory framework in the field of racial discrimination at the European level, there 

is not a single approach at the national level. Far from it: a range of different 

regimes are still visible within the national legal systems.93  

As laid down by the Treaty of Rome,94 the current fifteen member states 

were obliged, in accordance with their national traditions,95 to incorporate 

measures achieving the ends envisaged by the Race Directive within their legal 

orders by 19
th

 July 2003 at the latest. This date has come and gone, and sadly 

little has been done at the member state level.96 In the Green Paper on equality 

and non-discrimination in an enlarged European Union,97 the Commission 

stated that infringement proceedings would befall any member state which 

missed the transposition deadline. Indeed, infringement proceedings have al-

ready been started against Ireland and other member states.98 Due to infringe-

ment proceedings, a dialogue of some sorts will continue at the European level, 

which – I think it is fair to say – would not be at the stage it is today in the ab-

sence of the phenomenon of embedded lawyering. 

 

                                                           
93  European Commission, Report on member states legal provisions to combat dis-

crimination, Employment and social affairs (Unit D.2), February 2000. 
94  Article 234 TEC. 
95  Directive 2000/43, preamble, para. 16. 
96  See ENAR Reports on transposition patterns. 

97  COM (2004) 379 Final, 28.05.2004. 
98  Written Question E-3840/03; written answer given by Mrs Diamantopolou, 2nd 

June 2004. 
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Professorenrecht? 
The Field of European Private Law 

Harm Schepel 

1. Introduction 

Pierre Legrand is a comparative lawyer of great prestige, known not least for 

his taste for battle. In 1997, he published „Against a European Civil Code‟, a 

diatribe against what he considered the arrogant and backward idea of harmo-

nising European private law, a project which „partakes of an ahistoricist rein-

vention of Europe‟, seeks to produce „a new separation between the legal-

political function and social life,‟ and „reflects the advance of a European Un-

ion bureaucracy consisting largely of uprooted civil servants‟.
1

 At the time, 

there seemed to be something almost Don Quijotesque about the exercise. 

However big the guns, the target seemed but a rather vague idea floating around 

without any serious intellectual foundation, ideological support or political 

sponsorship.
2

 In 2002, Yves Lequette, a private lawyer of great prestige, pub-

lished his own tirade against the idea of a European civil code. By now, the 

fight was no longer merely a battle of ideas. Scores of private lawyers from 

around Europe had gathered in study groups and projects supported by lavish 

research funds to draft articles and principles; the political institutions of the 

European Community had passed resolutions, published white papers, launched 

consultation rounds, and produced action plans. And the target, this time, had a 

name. Professor Von Bar, the man at the heart of the most prominent project 

for a European civil code, had gained access to the Grand Chambre of the 

Cour de Cassation to expose his plans. In English. And so Professor Lequette 

made public his concern over Von Bar‟s talk, „tant il montre à quel point est 

délibérée, organisée et avancée l‟entreprise qui entend priver, de manière 

purement technocratique, les peuples qui composent l‟Europe de leurs Droits 

civils, alors même que ceux-ci constituent une pièce importante de leur histoire, 

de leur culture et de leur identité.‟
3

 

                                                           
1 P. Legrand, „Against a European Civil Code‟, (1997) 60 Modern Law Review, 44. 
2  Legrand himself described his subject as „a propoundment which is apparently 

meeting with increasing favour in various political, professional and academic cir-
cles‟. Ibid.  

3  Y. Lequette, „Quelques remarques à propos du projet de code civil européen de M. 
von Bar‟, (2002/no. 28) Le Dalloz, Chroniques, 2202. See also Y. Lequette, „Vers 
un code civil européen‟, Pouvoirs, (2003/no. 107) 97.  
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In the meantime, it is submitted, a field of European private law had emerged.
4

 

One aim of this article is to describe the contours of that field- its players, its 

support structures, its intellectual and ideological underpinnings, and its stakes. 

A further aim is to analyse the interaction of the new field with the established 

field of Community law.
 

Indeed, the debate over a European civil code, how-

ever interesting on its own merits, is fascinating above all for what it suggests 

about the social construction of the role of law – and of lawyers – in the process 

of European integration. 

2. The Enterprise of a European Civil Code 

The enterprise has been carried forward, from its inception, by a mutually rein-

forcing alliance of academic and political actors. One evening in 1974, over 

dinner in Tivoli Gardens after a conference in Copenhagen, Professor Ole 

Lando and Winfried Hauschild of the European Commission decided that „we‟ 

needed a European Code. Lando then went on the search for „qualified people,‟ 

meetings were held in Brussels, the Commission provided some funding, and in 

1982 the Commission on European Contract Law, a group of highly regarded 

Professors of private law from all EC Member States, started the task of work-

ing out Principles of European Contract Law.
5

 In 1989, the European Parlia-

ment passed a Resolution requesting that a start be made on drawing up a 

„common European Code of Private Law‟ and calling for „moral and material 

encouragement to studies of comparative law carried out within the Community 

and to codifying endeavours in general‟.
6

 In 1994, the Parliament repeated its 

call for a Code to be drawn up and urged for support to „be continued to be 

given to the Commission on European Contract Law, better known as the 

Lando Commission‟.
7

 In 1998, Von Bar established the Study Group on a 

European Civil Code. Whether this was the original intention or not, the Study 

                                                           
4  The notion of „field‟ is used without any pretence of doctrinal correctness. Cf. P. 

Bourdieu, „La force du droit. Éléments pour une sociologie du champ juridique‟, 
(1986/no. 64) Actes de la recherche en sciences socials, 2; and M.R. Madsen & Y. 
Dezalay, „The Power of the Legal Field: Pierre Bourdieu and the Law‟, in R. Bana-
kar & M. Travers (eds), An Introduction to Law and Social Theory. Oxford, Hart 
Publishing (2002), 189. 

5  Lando tells the story in his preface to O. Lando & H. Beale (eds), Principles of 
European Contract Law (Parts I and II). The Hague, Kluwer (2000). It should be 
noted that the idea had already been floating in high-level Commission circles much 
earlier. See for example W. Hallstein, „Angleichung des Privat- und Prozessrechts 
in der Europäischen Wirtschaftsgemeinschaft‟, (1964) 28 Rabels Zeitschrift, 211.  

6  European Parliament Resolution on action to bring into line the private law of the 
Member States, (1989) OJ C 158/400. A. Hartkamp et. al. (eds), Towards a Euro-
pean Civil Code, Dordrecht, Martinus Nijhoff, (1994), was explicitly written to rise 

to the challenge posed by the Parliament. 
7  European Parliament Resolution on the harmonization of certain sectors of the 

private law of the Member States, (1994) OJ C 205/518. 
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Group has become the successor of, rather than a rival to, the Lando Commis-

sion, absorbing into its ranks a good many members of the latter group.  

In 2001, the Commission finally resurfaced in the story with the publication 

of its Communication on European contract law. As had become policy from 

the days of subsidiarity and good governance, the Communication didn‟t ex-

plicitly offer specific proposals but, rather, limited itself to listing a range of 

options for purposes of stimulating debate and consultation. Apart from the 

obviously popular idea to improve the quality and coherence of existing EC 

legislation, the serious options were two: one to promote the development of 

common contract law principles leading to more convergence of national laws, 

the other to adopt comprehensive legislation at EC level.
8

 The European Par-

liament wasted little time to make clear that the options should be seen sequen-

tially rather than as alternatives. It even laid out a timetable: the comparative 

research on common principles and terminology should be finished by 2005; 

from that year, the newly found treasures are to be disseminated in academic 

training and the legal profession, so that by 2010 a body of rules on contract 

law can be adopted in the European Union.
9

 The Commission came out in 2003 

with an Action Plan, announcing its intention to concentrate efforts on develop-

ing what is now called a „Common Frame of Reference,‟ a model code of con-

tract law that, so the hope, will be widely accepted by economic operators and 

taken as a point of reference by national legislatures, thus doing its harmonizing 

work gradually and from „below‟. For this to be drafted, of course, needs a lot 

of research. But, as the Commission notes: 

 

[I]t should be emphasised that it is not the Commission‟s intention to 

„re-invent the wheel‟ in terms of research activities. On the contrary, it is 

remarkable that never before in the area of European contract law has 

there been such a concentration of ongoing research activities. It is es-

sential that these research activities are continued and exploited to the 

full. Therefore, the main goal is to combine and co-ordinate the ongoing 

research in order to place it within a common framework following sev-

eral broad approaches.
10

  

                                                           
8  Communication from the Commission on European contract law, COM (2001) 398. 

Option I was „no action‟, in the hope that the market would find its own solutions. 
The Commission has posted reactions to the Communication on its website. See 
further e.g. S. Grundmann & J. Stuyck (eds), An Academic Green Paper on Euro-
pean Contract Law. Deventer, Kluwer (2002).  

9  European Parliament Resolution on the approximation of the civil and commercial 
law of the Member States, (2002) OJ C 140 E/538. 

10  Commission Communication, A More Coherent European Contract Law- An Ac-
tion Plan, COM (2003), 68, at 18. EC Funding in the framework of the Sixth 

Framework Programme is explicitly envisaged. A „Call for interest with a view to 
setting up a network of stakeholder experts on the Common Frame of Reference‟ 
has just been published. See (1994) OJ S 148.  



118 Harm Schepel 

 

3. The Field of European Private Law 

There is, indeed, an impressive amount of academic activity going on here there 

and everywhere in Europe. For a subject that is still largely waiting to happen, 

the success of European private law is even staggering.
11

 Academic journals are 

thriving,
12

 courses and modules are offered throughout the continent; graduate 

schools are dedicated to the subject, joint research projects are being funded 

not just by the Commission but also, and even more significantly so, by na-

tional science foundations. Much of the activity, of course, consists of writing 

the subject into existence. The „Trento Group‟ brings together scores of com-

parative and private lawyers in Italy each year to „unearth‟ the common core of 

European private law.
13

 The Ius Commune casebook project directed by Walter 

van Gerven, and based in Leuven and Maastricht, is publishing tome upon tome 

of bulky teaching material that „uncovers‟ common principles.
14

  

The construction of a field of European private law is, in many ways, the re-

sult of a struggle of different disciplines for epistemic superiority.
15

 Compara-

tive law is going through something of a renaissance thanks to the political and 

academic excitement around the idea of a common private law. Though some, 

like Legrand, protest vehemently to their art being reduced to a purely instru-

mental toolkit for codification, the fact remains that comparative private law is 

now an exciting and thriving area of study, richly endowed with research funds 

and politically sustained by the Community institutions.
16

 The emergence of a 

                                                           
11  For a relatively early overview, see C. Schmid, „The Emergence of a Transnational 

Legal Science in European Private Law‟, (1999) 19 Oxford Journal of Legal Stud-
ies, 673. 

12  In 1992 and 1993, respectively, the Zeitschrift für Europäisches Privatrecht and the 
European Review for Private Law were first published. 

13  See generally M. Bussani & U. Mattei, The Common Core of European Private 
Law. Deventer, Kluwer (2003). Publications arising from the endeavours are R. 
Zimmermann & S. Whittaker (eds.), Good Faith in European Contract Law. Cam-
bridge, Cambridge University Press (2000); J. Gordley (ed.), The Enforceability of 
Promises in European Contract Law. Cambridge, Cambridge University Press 
(2001); M. Bussani & V.V. Palmer (eds), Pure Economic Loss in Europe. Cam-
bridge, Cambridge University Press (2003), and E.-M. Kieninger (ed.), Security 
Rights in Moveable Property in European Private Law. Cambridge, Cambridge 
University Press (2004).  

14  See W. van Gerven, Tort Law- Scope of protection. Oxford, Hart Publishing 
(1998); W. van Gerven, J. Lever & P. Larouche, Tort Law. Oxford, Hart Publishing 
(2000); H. Beale, H. Kötz, A. Hartkamp & D. Tallon, Contract Law. Oxford, Hart 
Publishing (2002), J. Beatson & E. Schrage, Unjustified Enrichment. Oxford, Hart 
Publishing (2003). 

15  This Kantian „Streit der Fakultäten‟ for the heart and soul of European legal inte-
gration has been a constant theme in the work of Christian Joerges. See, for exam-
ple, C. Joerges, „The Europeanisation of Private Law as a Rationalisation Process 
and as a Contest of Disciplines - an Analysis of the Directive on Unfair Terms in 

Consumer Contracts‟, (1995) 3 European Review of Private Law, 175. 
16  For an example of newly found confidence, see e.g. K.P. Berger, „Harmonisation of 

European Contract Law - The Influence of Comparative Law‟, (2001) 50 Interna-
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„European‟ private law is reconfiguring established national fields of private 

law. As research funds and political visibility are being moved over to collabo-

rative European projects, „national‟ private lawyers such as Lequette find them-

selves in defensive postures, characterised if not ridiculed as old-fashioned, 

conservative and provincial.
17

 The „new‟ legal science is not about providing 

order to positive enactments but about uncovering deeper structures and simi-

larities between different legal systems. Most significantly for present purposes, 

the emergence of the field of European private law involves a struggle with the 

field of European Community Law.
18

  

EC lawyers are a closely knit group, effortlessly spanning academia, the po-

litical institutions, and commercial practice. Their ethos is deeply pragmatic, 

characterised by a distinct aversion to grand ideas and a clear instrumental vi-

sion of law. Political differences and controversies over legal technique dis-

solve in their common commitment to integration. They are also almost exclu-

sively public lawyers. With the very notable exception of Walter van Gerven, 

formerly Advocate General at the European Court of Justice and one of the 

most influential people in the field, there are very few people who span the two 

spheres.
19

 

4. Competing Narratives: The Necessity for a Harmonised Private Law  

For EC lawyers, the impact that European integration has had on national pri-

vate law is a logical consequence of the nature of European law. On the one 

hand, it is but a normal manifestation of the supremacy and direct effect of pro-

visions of EC law. From the point of view of European law, wherever it im-

pedes the effectiveness of European law there is little conceptual difference 

between national product safety law, procedural law, company law or contract 

law: it needs to be set aside.
20

 On the other hand, it is inherent in the concept of 

market integration. The Directives on unfair contract terms, product liability, 

time sharing, and even electronic commerce are conceptualised as „market cor-

recting‟ measures to protect consumers and workers from the deregulatory ef-

                                                           
tional and Comparative Law Quarterly, 877 (“It is generally acknowledged today 
that comparative law plays a decisive role in the harmonisation of European private 
law.”). 

17  See, for example, O. Lando, „Guest Editorial: European Contract Law After the 
Year 2000‟, (1998) 35 Common Market Law Review, 826 (“Contract law is not 
folklore. It is a question of ethics, economics and technique.”). 

18  For an effort to map that field, see H. Schepel & R. Wesseling, „The Legal Commu-
nity: Judges, Lawyers, Officials and Clerks in the Writing of Europe‟, (1997) 2 
European Law Journal, 165. 

19  The other influential exceptions include Stephen Weatherill (Oxford) and Christian 
Joerges (EUI Florence).  

20  For a critique, see H. Schepel, „The Enforcement of EC Law in Contractual Rela-
tions: Case Studies in How Not to „Constitutionalise‟ Private Law‟, (2004) 12 
European Review of Private Law, (forthcoming).  
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fect of the legal regimes on the free movement of persons, goods and services.
21

 

From the point of view of EC law, there is little conceptual difference between 

the need to introduce harmonised public product safety requirements for toys 

and the need to introduce ways of invalidating contracts concluded on door-

steps or websites. What is needed is not so much the harmonisation of private 

law per se; what is needed is a harmonised machinery for the uniform imple-

mentation of the legal framework of the internal market. 

But whereas EC lawyers think in terms of objectives, private lawyers tend 

to think in terms of systems. And from their point of view, the Community ap-

proach to market integration leads to disintegration of their lives‟ work. As Von 

Bar puts it: 

 

“European jurists sense that matters cannot stay the way they are with 

the present approach to lawmaking in the institutions of the European 

Union. Many directives are only a harmonization success story from the 

perspective of Brussels: from the perspective of national legal systems, 

they lead to new fault lines. (-) The current sectoral and „piecemeal‟ ap-

proach of directives, exclusively conceived from the perspective of con-

sumer protection law, is already placing the quality and systematic co-

herence of our national systems of private law in permanent danger.”
22

  

 

To merely concentrate on the ignorance of „Brussels‟ in matter of private law 

is, in this view, to overlook the systemic problems posed by European law. The 

quality and coherence of national systems of private law is not something that 

„better‟ piecemeal legislation can ultimately maintain: it is something that only 

a truly European science of private law can guarantee.  

Scientific integrity and systemic coherence are, however, not sufficient 

grounds for the European Community to start enacting measures to harmonise 

contract law. It is one of the paradoxes in the debate over European private law 

that the proponents of the idea of a European civil code, so full of the grandeur, 

elegance and symbolic force of their ambition, have been reduced to fight their 

battle according to the rules and validation structures of EC Law.
23

 The battle is 

over competence; the need is to establish that divergences in national systems 

of contract law constitute an impediment to the functioning of the Internal Mar-

ket. Ole Lando famously made the argument in a simple syllogism: 

 

                                                           
21  In this sense, it is significant that the dossier on European contract law in the Euro-

pean Commission is still a matter of the Directorate-general for Consumer affairs. 
22  C. von Bar, „From Principles to Codification: Prospects for European Private Law‟, 

(2002) 8 Columbia Journal of European Law, 385. 
23  Von Bar protests that the Commission‟s Communication „is plainly directed to-

wards the economic requirements of the common market; the symbolic force of a 
uniform European private law does not come in for a mention.‟ C. von Bar, ibid., 
383. 
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“The foreign laws are often difficult for the businessman and his local 

lawyer to understand. They make him feel insecure, and may keep him 

away from foreign markets in Europe. Thus, the existing variety of con-

tract laws in Europe may be regarded as a non-tariff barrier to trade. It is 

the aim of the Union to do away with restrictions of trade within the 

Communities, and therefore the differences of law which restrict this 

trade should be abolished.”
24

 

 

In days of old, such reasoning might have been enough to establish Community 

competence. With modern constitutional sensitivities in the Union, however, it 

falls far short.
25

 The Commission‟s 2001 Communication called for better ar-

guments and empirical evidence which Von Bar and Lando duly tried to pro-

vide.
26

 All of that has ceased to make any sense, however, after the European 

federation of small and medium sized enterprises, UAPME, made it clear that 

the divergence did not constitute a significant problem for cross-border transac-

tion.
27

  

Fighting on the opponent‟s turf is, of course, seldom a good idea. The clus-

ter of arguments bolstering the case for Community competence to enact a 

European civil code had to be framed in a language and in an intellectual mould 

that European private lawyers never owned or felt comfortable with. The messy 

realities of the European policy process, the empirical swamp of business pref-

erences and consumer needs, the constitutional limits to legitimate legislative 

action of the Union- these are the rules of another game, the game played in the 

field of Community law. This is not the place where European private lawyers 

are really looking to invest their capital. 

                                                           
24  O. Lando, „Guest Editorial: European Contract Law After the Year 2000‟, (1998) 

35 Common Market Law Review. More elaborate attempts in J. Basedow, „A Com-
mon Contract Law for the Common Market‟, (1996) 33 Common Market Law Re-
view, 1169. As Lequette mocks: „Je dépense donc je suis‟. Y. Lequette (2002), op. 
cit., 2206. 

25  The need for cogent reasoning under Article 95 EC is much stronger than before 
after the ECJ‟s judgment in the „Tobacco Advertising‟ case. See Case C-376/98 
Germany v Parliament and Council [2000] ECR I-8419. See e.g. S. Weatherill, 
„The Commission‟s Options for Developing EC Consumer Protection and Contract 
Law: Assessing the Constitutional Basis‟, (2002) 13(6) European Business Law 
Review, 497. 

26  C. von Bar, O. Lando & S. Swann, „Communication on European Contract Law: 
Joint Response of the Commission on European Contract Law and the Study Group 
on European Civil Code‟, (2002) 10 European Review of Private Law, 194 ff. 

27  The submission, along with all others received in the consultation process, is posted 
on the Commission‟s website. Von Bar keeps a straight face: „That diverse private 
law hampers the internal market is everyday experience, whether that admits of em-

pirical representation or not.‟ Sic. C. von Bar, „From Principles to Codification: 
Prospects for European Private Law‟, (2002) 8 Columbia Journal of European 
Law, 385. 
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5. Law, Lawyers, and Legal Integration 

The field of European private law is positioning itself as the true guardian of 

the European ideal. And it is another paradox of the whole debate that the new 

field is even more drenched in the symbolism and associations with state-

building of private law codification than are the provincial guardians of legal 

nationalism in contrast with which it has built its identity.
28

 That private law is a 

part of a people‟s history, culture, and identity is not something that European 

private lawyers will argue over with Lequette.
29

 But, with Von Bar, „it is collec-

tive responsibility for private law that is at stake, not modes of expressing na-

tional sovereignty; it is culture that is at issue, to be sure, but it is the culture of 

a truly European private law.‟
30

 The project of a European civil code is legiti-

mised on the one hand by its scientific sophistication – and isolation from „po-

litical‟ pressure – and on the other hand by grand historic and sociological theo-

rising about the common legal heritage of Europe and the cultural, social and 

political functions of private law – and private lawyers – in society. Indeed, the 

fundamental move behind the enterprise is the collapse of these two strands of 

legitimisation discourse.  

Charges of „technocratic‟ scientific abstraction from social life and legal 

culture are countered with assertions of underlying similarity. This, for exam-

ple, is Ole Lando‟s upbeat appraisal of the sociological preconditions for the 

unification of European private law:  

 

“[M]ost of the guardians and preachers of our law and justice grew up in 

well to do bourgeois homes with moral traditions. In Europe the middle 

class has in fact been the guardian of ethics and so have, in general, the 

parents of the judges and professors. Their fathers were there, and be-

haved themselves. In school and at the universities the lawyers in spe 

were good, relatively virtuous students with strong ties to their homes. 

Many of them were right-wingers. Their professional life has maintained 

their bourgeois attitudes, and has confirmed their conservative response 

to life. (-) Thus, the legal values of the European brotherhood of lawyers 

are very similar. And so are, it is submitted, the legal values of the 

European peoples who live in societies of a similar economic and politi-

cal structure and share the same ethics. This should enable us to make a 

European Code of Obligations.”
31

  

                                                           
28  This, of course, is nothing new in European legal discourse. See e.g. P. Fitzpatrick, 

„New Europe and Old Stories: Mythology and Legality in the European Union‟, in: 
P. Fitzpatrick & J. H. Bergeron (eds), Europe’s Other: European Law Between 
Modernity and Postmodernity, Aldershot, Ashgate (1998), 27. 

29  For careful analysis, see H. Collins, „European Private Law and the Cultural Iden-
tity of States‟, (1995) 3 European Review of Private Law, 353; and H. Collins, „The 
Voice of the Community in Private Law Discourse‟, (1997) 3 European Law Jour-
nal, 407. 

30  C. von Bar (2002), op. cit., 385.  
31  O. Lando (1998), op. cit., 825-826. 
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What is being taught and learned in academia by these well-behaved bourgeois 

family men is the very construction of the field of European private law. As it 

turns out, law-as-science is European legal culture. A feeling of „togetherness‟ 

of European lawyers by itself will generate a true European legal culture and a 

common European legal consciousness. And the building stones on which to 

construct this feat are the „rule of law‟ expressed by the authority of general 

abstract legal rules, the systematisation of law by legal science, and the techni-

cality of law as the domain of legal scientists under exclusion of laypeople.
32

 

National codifications are but political aberrations and interruptions of scien-

tific progress, but „a transitional stage in an ongoing tradition.‟
33

 Indeed, every 

codification by a legislature is bound to disrupt the inexorable march towards 

true legal Europe: „Like Savigny, we should put our faith in an “organically 

progressive legal science” rather than the legislature‟.
34

 All these legal scholars 

„unearthing‟ and „uncovering‟ common rules and principles are doing nothing 

less than laying bare the European Volksgeist. It is Professorenrecht that 

bridges the gap between the political-legal function and social life and dissolves 

the tension between „top-down‟ and „bottom-up‟ harmonisation of private law. 

With Von Bar and Lando, the Europeanization of private law „can only be 

achieved by an impartial formulation of principles in the light of detailed com-

parative law research, transcending legal diversity by a dispassionate develop-

ment of the most appropriate rules for a Community wide private law. Any 

other method would be entirely inappropriate‟.
35

  
It is, of course, a delicate balance, and not so unfamiliar. On the one hand, 

the field needs to maintain its autonomy. On the other, it needs the political 

support from the Community institutions to maintain momentum, to keep the 

flow of research funds going, and to open the doors of the Grand Chambre of 

the Cour de cassation.
36

 And it is now clear that the field will need to open up if 

it is to keep up that momentum. If anything has become obvious from the 

Commission‟s consultation process, it is that Europe is not ready for Profes-

sorenrecht. Trade associations complain that scientists and experts „lose sight 

of the practical aspects‟ because the business community is not involved in the 

                                                           
32  J. Basedow, „Rechtskultur- zwischen nationalem Mythos und europäischem Ideal‟, 

(1996) 3 Zeitschrift für Europäisches Privatrecht, 379. 
33  R. Zimmermann, „Civil Code and Civil Law: The „Europeanization‟ of Private Law 

Within the European Community and the Re-emergence of a European Legal Sci-
ence‟, (1995) 63 Columbia Journal of European Law, 105. 

34  Ibid. Cf. Reinhard Zimmermann, „Savigny‟s Legacy: Legal History, Comparative 
Law and the Emergence of a European Legal Science‟, (1996) 112 Law Quarterly 
Review, 576. Van Gerven emphasises, „as the legal history of Europe shows‟, that 
„the making of a common law or Europe is as much the work of judges and academ-
ics, as that of legislators‟. W. van Gerven, „The Case-law of the European Court of 
Justice and National Courts as a Contribution to the Europeanisation of Private 
Law‟, (1995) 3 European Review of Private Law, 367. 

35  C. von Bar, O. Lando & S. Swann (2002), op. cit., 239.  

36  Yves Lequette (2002), op. cit., 2210 ([L]‟autorité scientifique de M. von Bar aurait-
elle suffi à lui ouvrir les portes de la Grand‟Chambre de la Cour de cassation? Il est 
permis d‟en douter.‟). 
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work;
37

 Bar associations stress that initiatives „should be driven by practitioners 

rather than academics‟.
38

 Pierre Legrand even finds an unlikely ally in the mega 

law firm of Clifford Chance which feels the need to explain that the differences 

between the contract laws of the Member States „are shaped not merely by sci-

entific considerations but by structure, philosophy and language of a country‟s 

entire legal system.‟ The European Parliament and Council have taken note and 

are directing the Commission to open up the process.
39

 Whether the field is able 

to allow entry to new players, and still maintain its autonomy and epistemic 

dominance, remains to be seen. 

6. Conclusion 

The building of a transnational legal field in Europe has for decades been the 

work of a relatively homogeneous community, a cosmopolitan crowd of law-

yers, officials, and judges steeped in the idea that law, in its essence, transcends 

political and cultural national boundaries. For decades, this group has held an 

epistemic monopoly on virtually all matters relating to European integration. 

The advent of the debate on a European civil code has opened up the field to a 

whole new group, of comparative and private lawyers, mostly not hitherto in-

volved in European matters. The field of European private law lays much 

greater stake in technical sophistication than the pragmatists of Community law, 

identifies itself much more proudly as a professional elite than do the relatively 

modest classic servants of integration, and have generally much grander ideas 

and visions on the proper role of law and lawyers in the project of European 

integration: European private lawyers locate the transcendent quality of law in 

themselves. The clash between the two fields will lead inevitably to the recon-

figuration of both, and to the reshaping of dominant ideas about law and legal 

integration that underlie the project of European integration. This paper has 

tried to make a start with the task of tracing these developments. 

 

                                                           
37  The quote is from the submission by Orgalime. 
38  The quote is from the submission by the Law Society. 
39  See the European Parliament Resolution on the Action Plan, (2003) OJ C 76/96 

(Calling for „users of the law such as judges, lawyers, notaries, undertakings and 
consumers, to be involved‟ in the elaboration of the Common Frame of Reference 
and noting that „the Commission has not hitherto taken much notice of such 
groups.‟) and the Council resolution on the Action plan, (2003) OJ C 246/1 (Call-

ing on the Commission to take account of „the practical needs of economic opera-
tors and consumers and the established structures and legal cultures in Member 
States.‟) 



The Common Core of Trento 
A Socio-Legal Analysis of a Research Project 

on European Private Law 

Agnes Schreiner 

1. Introduction 

This article presents the first findings of a socio-legal study on European Legal 

Cultures that is centred around the Trento Project, which concerns research on 

the Common Core of European Private Law. It is part of the Research Pro-

gramme on the Europeanisation of Private Law of the Amsterdam Institute for 

Private Law at the University of Amsterdam. Because the study is at an early 

stage, this article is mainly focussed on the gathering and analysing of social 

and cultural data that may describe the Trento Project and its surroundings. 

Further research will consist of the participatory observation that began in 

2003. 

The first findings are based upon a contemporary type of literature survey, 

as they result first and foremost from researching the information on the inter-

net. The information that has been studied includes (references to) scientific 

publications but also to non-scientific resource material such as mission state-

ments, flyers, mailing lists, commercials, etc. Ordinary research would have 

gathered the latter type of material by going into the field. By use of the internet 

one can acquire both materials, i.e. scientific and non-scientific, and systematic 

and rough empirical material, at the same time.  

The methodology of „googling‟ has advantages and disadvantages similar to 

browsing in libraries. As to the online scientific literature, I have analysed the 

references up to the point where they were only referring to and amongst them-

selves. I included the literature on and from the Trento Project that is not on the 

net. This means that the outcome gives quite a complete picture. I used the 

same method of analysis for the other empirical data. Here I had help from the 

hyperlinks on the websites I visited. The outcome of this search along the links 

came to its natural end in the same way, namely at the point where the links are 

linking to and amongst themselves. These first findings demonstrate how far 

one can get using the internet as a methodological tool.  

The questions I had in mind were, firstly: what is the Trento Project and 

how is it executed by its participants? I took the perspective of private law law-

yers as social actors. Secondly: why do these private law lawyers want to be 

involved in a project like the Trento Project? As I pointed out before, this study 

is a preliminary one and will be continued. I welcome every comment. My e-

mail address is a.t.m.schreiner@uva.nl. 
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2. About the Trento Group 

Reading the title The Common Core of Trento, one really should notice the „r‟ 

in „Common Core‟ or else one might mix up the Trento research group with 

other projects that inquire into the possibilities for having a common code – 

with the „d‟ – for all of Europe, such as the Study Group on a European Civil 

Code (SGECC), also known as the Von Bar or simply The Study Group.1 Re-

garding its purposes, one could position the Study Group very much towards 

the right end of a scale that runs from „no code at all‟, via „soft law‟ (principles) 

to „hard law‟ (statutes). After all, it considers itself the true successor of the 

Lando Commission, which formulated the Principles of European Contract Law 

(PECL), pushing the work of that commission further.2 At the far right, of the 

scale one will not find the European Commission as a key player within the 

legislative power of Europe, as might have been expected, but the Academy of 

European Private Lawyers, also known as the Gandolfi Group, which is actu-

ally writing a European Contract Code, book by book.3 The European Commis-

sion can be placed at the very middle with soft and hard law on its right, as it 

does not consider these options to be realistic for the moment.4 It concentrates 

its attention, therefore, on a Common Frame of References.5  

                                                           
1  See www.sgecc.net/ and further the contribution of Harm Schepel in this Special 

Issue.  
2  See www.sgecc.net/media/download/stellungnahme_kommission_5_final1.pdf. The 

work of the research groups on private law is sometimes restricted to contract law, 
since contract law is seen as more neutral and therefore more successful from a 
harmonisation or unification point of view. This is a point of view that has been 
criticised extensively by the Critical Legal Studies movement, which is represented 
by the name and work of Duncan Kennedy. See for instance D. Kennedy, „The Po-
litical Stakes in “Merely Technical” Issues of Contract Law‟ (2002) 10(1) European 
Review of Private Law/Revue européenne de droit privé/Europäische Zeitschrift für 
Privatrecht 7-28. 

3  The Academy of European Lawyers has no website itself, but one will come across 
it on the net since it recently discussed the second book of its code at a conference, 
see www.ruhr-uni-bochum.de/ls-krampe/aktuell.htm (visited 2004-07-27). For its 
first book, see G. Gandolfi (ed.) Code Européen des Contrats – Avant-projet, Mila-
no, Giuffré (2002).  

4  In 2001, the EU Commission issued a Communication On European Contract Law 
for consulting the legal world and other stakeholders to be given their opinions on a 
few options. After having studied the responses, the Commission presented an Ac-
tion Plan 2003 that estimates the chances for a common soft or hard code of law for 
the moment. See http://europa.eu.int/comm/consumers/cons_int/safe_shop/fair_ 
bus_pract/cont_law/actionplan_en.htm. 

5  See its Call for expression of interest with a view to setting up a network of stake-
holder experts on the Common Frame of Reference in the area of European con-
tract law (CFR-net) at 2004-07-31 http://europa.eu.int/comm/consumers/cons_int/ 
safe_shop/fair_bus_pract/cont_law/terms_of_reference_en.pdf and the Communica-

tion from the Commission to the European Parliament and the Council European 
Contract Law and the revision of the acquis: the way forward (COM(2004)651 fi-
nal) dated 2004-10-11. 

 

http://www.sgecc.net/
http://www.sgecc.net/media/download/stellungnahme_kommission_5_final1.pdf
http://europa.eu.int/comm/consumers/cons_int/safe_shop/
http://europa.eu.int/comm/consumers/cons_int/
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The Trento Group, with its search for the common core of European private 

law, however, may not be found on the scale of legislation purposes. It deals 

with how things are – common and different – in the national legal systems. In 

doing so, this group might be considered to be „prior to‟ the projects that find 

themselves on that scale, or to be „at the bottom‟ of those enterprises, while the 

Acquis Group – in order to complete the picture – is „after‟ or „on top‟ of these 

enterprises since that research group deals with the existing but fragmented 

European forms of legislation, such as EU treaties, EU directives, and harmo-

nised national law, in order to establish the Principles of the Existing EC Pri-

vate Law.6 

On its website the Trento Group distinguishes itself explicitly from a project 

such as the Study Group: “The common feature of the two kinds of enterprises 

is the use of comparative methods, but this common methodology serves di-

verging purposes, and consequently produces different results.”7 This distinc-

tion does not imply that the SGECC and the Trento Project do not share a rea-

sonable number of participants, chairpersons or organisers.  

A comparison of the list of professors in The Study Group, who participate 

as members of its Coordinating Group and/or as advisors to one or more of its 

Working Teams, with the list of participants of the Trento Project shows that 

out of the 62 people, 19 are also active participants of the Trento Project, while 

another 16 SGECC professors have attended the annual meeting at least one 

time (4 of them as an invited speaker).8 One can be sure that there are names 

from the list of participants of one of the many other groups „on European Pri-

vate Law‟ that will also emerge from the Trento list.  

A German metasite established by the Institute of International and Foreign 

Private Law of the University of Köln counts 11 different groups.9 In the mean-

                                                           
 One may locate the Working Group on Uniform Terminology for European Private 

Law (Turin) on the right of this middle position of the European Commission.  
6  See www.acquis-group.org/about.html. 
7  See www.jus.unitn.it/dsg/common-core/approach.html. 
8  Both lists were consulted on their respective websites visited on 2004-07-25. The 

list of the SGECC professors is an update of 2003. See www.sgecc.net/index.php? 
subsite=subsite_3&id=17. The Trento List of Participants consists of all those peo-
ple who have been a participant at least once. It is an accumulative list of 619 dif-
ferent names updated 2004-07-08. See http://www.jus.unitn.it/scripts/dsg/com-
moncore.idc. (The site counts 624, but 5 names have been listed twice.) 

9  See Wissenschaftliche Arbeitsgruppen und Einrichtungen zum Europäischen Privat-
recht on www.ipr.uni-koeln.de/eurprivr/arbeitsgruppen.htm updated 2004-04-30 vi-
sited on 2004-07-27. The list actually counts 14 groups since it includes an EU in-
formation network on the internet (see http://europa.eu.int/comm/justice_home/ 
ejn/index_de.htm), and a recent association of European contract lawyers, SECOLA 
(see www.secola.org/). It also lists one German university centre, CEP (see www. 
uni-muenster.de/Jura.cep/index.html), while such centres do exist at other universi-
ties, and/or in other Member States, and/or even larger ones, e.g. European Centre 
of Tort and Insurance Law http://www.ectil.org/. Close to my own situation, I could 

mention the Amsterdam Institute for Private law with a research programme on the 
Europeanisation of Private law, see http://www.jur.uva.nl/aip/object.cfm?objectid= 
6A50093A-3786-453D-AF977FFD74EE7259, and the broader Dutch/Belgian or-

 

http://www.jus.unitn.it/scripts/dsg/
http://www.ipr.uni-koeln.de/eurprivr/arbeitsgruppen.htm
http://europa.eu.int/comm/justice_%20home/
http://www.jur.uva.nl/aip/object.cfm?objectid
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time a new group (very much interrelated) can be added to this list, the Study 

Group on Social Justice in European Private Law or the Social Justice Group.10 

The installation years, the working periods, and the first and/or main outcomes 

may reflect the actuality and the intensiveness of these working groups or insti-

tutions as well as the importance of Europe. See Table 1.  

The first organisation on the list, Unidroit, which came into existence within 

the context of the League of Nations, needed almost forty years to produce the 

The Hague Uniform Laws on International Sale of Goods, and another twenty 

years for the UN Convention on International Sales of Goods (CIGS). The fact 

that Europe had experienced World War I, then gone through the experience of 

World War II, is of course highly relevant here, since the war slowed down the 

work of this organisation for international integration but paradoxically also 

speeded it up.11 Later, in the eighties of the twentieth century, Unidroit began its 

work on the Principles for International Commercial Contracts: it took almost 

fifteen years for the first edition, plus another ten years for the second.12 In this 

respect Unidroit measures up to the Lando Commission, which spent thirteen 

years developing the Principles on European Contract Law. From then on, all 

the working groups needed less and less time according to the year that they 

were set up. There is one exception, namely the Storme Group on Civil Proce-

dure Law. Despite the early year of its establishment the group needed only 

seven years, while the others had been working ten or more years at that time. 

                                                           
ganisation and research programme of the Ius Commune, see www.rech-
ten.unimaas.nl/ozic/ as well as www.law.kuleuven.ac.be/casebook/index.htm. See 
also www.martin-ebers.net/Acquis/VI.htm (visited 2004-08-05), which shows 9 
groups, 12 institutes, and 2 research networks considering Unidroit as an institute 
and the Working Group on Uniform Terminology for European Private Law as a re-
search network. In table 1 I confine myself to groups since this study is on the 
Trento group. 

10  See M.W. Hesselink, (2003) Towards a more coherent European contract law? The 
European Commission‟s Action Plan, http://europa.eu.int/comm/consumers/cons_ 
int/safe_shop/fair_bus_pract/cont_law/stakeholders/5-25b.pdf, also published in 
(2004) 12(4) European Review of Private Law/Revue européenne de droit privé/ 
Europäische Zeitschrift für Privatrecht, 397-419, note 145; Study Group on Social 
Justice in European Private Law, „Social Justice in European Contract Law: a Mani-
festo‟ (2004) 10(6) European Law Journal, 653. A comparison of the list of partici-
pants of this Social Justice Group with the list of participants of the Trento Project 
shows that out of the 18 people 12 are also active participants in the Trento Project, 
while another 4 have attended the annual meeting at least once (1 of them as an in-
vited speaker). 

11  The European Coal and Steel Community (1951) would prevent a European nation 
state from starting a war by itself. For an interesting historical study on the Idea of 
Europe see: P. den Boer, Europa. De geschiedenis van een Idee. Amsterdam, 
Ooievaar (1999); only partly published in English, see P. den Boer, „Europe as an 
Idea‟, 6(4) European Review, 395-401. 

12  See A. Hartkamp, „Perspectives for the Development of a European Civil Law‟, in: 

M. Bussani & U. Mattei (eds) Making European Law. Essays on the „Common 
Core‟ project. Università degli studi di Trento (2000) 39-61; www.unidroit.org/ up-
dated on 2004-04-16.  

http://www.law.kuleuven.ac.be/casebook/index
http://europa.eu.int/comm/consumers/cons_%20int/
http://europa.eu.int/comm/consumers/cons_%20int/
http://www.unidroit.org/
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This might have been caused by the commitment that the group probably felt 

towards the EC Commission, which was behind the formation of the group.13 

From the early nineties onwards it becomes clear that the later a scholarly 

group had formed itself the faster the outcomes would come.  

 
Table 1. Groups, Projects, and Teams on European Private Law: Year of Establish-

ment and Year(s) of the Main Outcomes 
 

•  1926 Unidroit  ( 1964 – 1980 – 1994 – 2004) 
•  1982 Lando  (1995 – 1998 – 2002) 
•  1987 Working Group on the Approximation of  
  Civil Procedure Law (Storme Group) (1994) 
•  1992 Academy of European Private Lawyers (Gandolfi Group)  (2002)  
•  1993 European Group on Tort Law (Tilburg Group)  (2003)  

•  1994 Trento Project  
 - 1995 Tort  (2003) 
 - 1995 Contract  (2000 – 2001 – 2004) 
 - 1995 Property (2004) 
•  1996 International Working Group on European Trust Law  (1999)  
•  1998 SGECC, Lando‟s successor14 
 - 1999 The Project Group on a Restatement of European Insurance  
   Contract Law (Innsbruck Group) 
 - 2000 The Hamburg Working Team on Credit Securities  (2002 -2003)  
 - The Salzburg Working Team on Transfer of Movable Property  (2002) 
 - The Dutch Working Team on Sales, Services, and  
   Longterm Contracts  (2003 – 2003 – 2003) 
 - The Osnabrück Working Team on Extra-Contractual  
   Obligations (Von Bar Group)  (2003 – 2003)  
•  2001 Commission on European Family Law (2003)  
•  2002 Working Group on Uniform Terminology for European Private Law  
•  2002 Acquis Group  
• 2003 Social Justice Group  (2004) 
 

 

The shortening of the working period might have been caused by the fact that 

the later groups could have built upon the experiences of the earlier groups. 

The existence of multiple memberships of participants from those research pro-

jects, which surely facilitates such exchanges, has been mentioned before. Fur-

thermore, the extensive and intensive use of the internet, email, in short all digi-

tal modes, has speeded up the scholarly work.15 Another reason might have 

been the appearance of the 2001 Communication of the European Commission, 

by which the legal world was asked to give their opinion on the subject of 

                                                           
13  See www.ipr.uni-koeln.de/eurprivr/arbeitsgruppen.htm#Storme-Gruppe. 
14  The Edinburgh Working Team on Trust Law and The Nancy Working Team on 

Financial Services were announced. 

15  I thank Professor Katharina Boele-Woelki, who speaks from her experience as 
member of the Organising Committee of the Commission on European Family Law, 
for mentioning this reason. 
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European Contract law.16 This Communication came as a surprise even for most 

of the scholars who were active in the research groups.17 The responses, how-

ever, came in time and within two years the next outcome of the Commission 

was there, the 2003 Action Plan, followed by the 2004 Call for Expression of 

Interest – A network of stakeholder experts on the Common Frame of Refer-

ence.18  

These general remarks on the actuality and intensity of those working 

groups, based on the overview given in Table 1, left aside the differences in 

workload, number of participants, scholarly degree, subject, money, and pub-

lishers, which will all effect a particular date of outcome. 

3. About the Money  

Apart from Unidroit, which is financed by the annual contributions from its 

Member States, most of the research money has been raised from funds within 

the regional and national financing research systems, and from the ordinary 

financial resources of the universities.19  

From 1997 onwards the European financial funds play an important role.20 It 

is interesting to note that there is a change in financing policies from the fund-

ing of static social institutions to the financing of dynamic social networks. The 

former funding allocated money to positions, functions and offices in order to 

establish a research institute. The latter type of financing supports a network of 

researchers that within itself allocates money to what is considered a proper 

contribution to the research network, which is connected by digital devices.21  

                                                           
16  See note 4. 
17  See M. W. Hesselink, „The Politics of a European Civil Code‟ (2004) 10(6) Euro-

pean Law Journal, 686. 
18  See note 4 and 5. 
19  Meetings in Trento had been sponsored in the past by MIUR – Ministero dell‟Istru-

zione dell‟Università e della Ricerca (Research Project: Il nucleo comune del diritto 
privato europeo – M. Bussani, editor; and Research Project: Il nucleo comune del 
diritto privato nell‟Europa “allargata” – M. Bussani, editor); Associazione R.B. 
Schlesinger per lo studio del Diritto Europeo (Trento); Centro Studi di Diritto 
Comparato (Trieste); I.S.A.I.D.A.T. – Istituto Subalpino per l‟Analisi e l‟Insegna-
mento del Diritto degli Scambi Internazionali (Torino); Fondazione Cassa di 
Risparmio di Trento e Rovereto; Dipartimento di Scienze Giuridiche dell‟Università 
degli Studi di Trento; Consiglio Nazionale delle Ricerche di Roma Provincia 
Autonoma di Trento; Istituto Trentino di Cultura; Comune di Trento; Casa Editrice 
or Editores Cedam (Padova), G. Giappichelli (Torino), and A. Giuffrè (Milano). As 
for the publications, other funds are acting as sponsors as well. See for the regional 
approach and promotion in Italy Robert D. Putnam, Making Democracy Work. 
Civic Traditions in Modern Italy. Princeton University Press (1993) 97. 

20  Until then, some funds were being raised, by the CEFL for instance, from the Gro-
tius Programme Civil (1996-2000), see http://europa.eu.int/comm/justice_home/ 

project/grotius_civil_en.htm.  
21  The change in financing policies does not imply that the application form has 

changed into one that is more transparent. The digital information and application 
 

http://europa.eu.int/comm/justice_home/
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In November 1997 the Research Network on “Common Principles of European 

Private Law” – established between the universities of Münster, Barcelona, 

Berlin, Lyon, Nijmegen, Oxford, and Torino – was recognised by the European 

Commission as a Training and Mobility of Researchers Programme Network.22 

This TMR Programme was part of the Fifth EU Framework Programme (FP5) 

that provided its networks with funds for the period 1998-2002 (lasting until 

2006).23 Consequently, the TRM Network on Common Principles of European 

Private Law was able to finance international gatherings, support young re-

searchers (stipendia), and contribute to the publication of results.24 It also, still 

under the FP5, formed the Working Group on Uniform Terminology for Euro-

pean Private Law in 2002.25 The University of Berlin is no longer mentioned on 

the list, instead one will find the University of Warszawski amongst the seven 

linked universities.26  

EU funding has become even more important since the explicit appearance 

in 2001 of the EU Commission in the field of European Private Law. The 

money is now linked to the development of a Common Frame of Reference. 

The Acquis Group, therefore, which came into existence in 2002, applied – on 

behalf of other groups as well – for the Sixth EU Framework Programme 

(FP6), which has been launched for the period of 2002-2006.27 In case of ap-

proval, one third of 90 % of the money will go to the Acquis Group, two thirds 

to the SGECC, and 10 % will go to other groups.28 Trento is probably among 

the groups that are eligible for that 10 % (of approximately € 5 mln).29 

                                                           
can easily compete with the former bureaucratic versions. One should try the cordis 
website mentioned in note 22. 

22  www.cordis.lu/tmr/home.html, and http://www.uni-muenster.de/Rektorat/For-
schungsberichte-1999-2000/fo03cb03.htm. 

23  www.cordis.lu/improving/networks/home.htm. 
24  Some of the money went to the Trento Project, see Bussani & Mattei (2000: xii). 
25  See for the programme, www.cordis.lu/fp5/home.html, www.dsg.unito.it/ut/, and for 

the contract www.dsg.unito.it/ut/publications.htm. 
26  I will continue to use the original city names instead of those being used by English 

native speakers, such as Trent, Cologne, Turin, or Warsaw since I considered it to 
be in line with the use of what I have called Trentenglish, see The Common Core Of 
Trento – a semiotic analysis of a research project on European Private law (forth-
coming). 

27  See http://eoi.cordis.lu/dsp_details.cfm?ID=27178. 
28  See Hesselink, op. cit. note 10 note 145; op. cit. note 17, 688-689, and the informa-

tion from the interviews I had with key players. 
29  Trento was represented by Bussani at the 4 April 2003 meeting European Contract 

Law – The Action Plan 2003 at the Europäische Rechtsakademie (ERA) in Trier, 
where the CFR/FR6 was discussed in the presence of Dirk Staudenmayer from the 
DG office of the EU Commission, see Viola Heutger, „European Contract Law – 
The Action Plan‟ (2003) 11(4) European Review of Private Law, 579-586, 579 and 
for the contribution of M. Bussani, „A Cultural „Approach to the „Common Frame 

of Reference‟ for European Contract Law‟ in: A. Fuchs, A common frame of refer-
ence – How should it be filled? (2004) 104-112. www.era.int/www/gen/f_ 15076_ 
file.pdf (visited 2004-08-06). 

http://www.uni-muenster.de/Rektorat/For%1fschungsberichte-1999-2000/fo03cb03.htm
http://www.uni-muenster.de/Rektorat/For%1fschungsberichte-1999-2000/fo03cb03.htm
http://www.era.int/www/
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4. About the Trento Project 

The full name of the Trento Project is the “Common Core of European Private 

Law Project”. It started in 1994. Mauro Bussani and Ugo Mattei took the initia-

tive and invited 35 people to come to their then home university: the University 

of Trento (Università degli studi di Trento) at the Law Faculty at the Depart-

ment of Jurisprudence (Dipartimento di Scienze Giuridiche Facoltà di Giuris-

prudenza).  

In 2004, on its 10th anniversary, 141 people registered for the meeting, 

which traditionally consists of a 3 day programme. The first day consists of an 

open session with invited speakers. The entire second day is for small group 

working sessions, organised along three main areas: Tort, Contract, and Prop-

erty. The third and final day is again for a plenary session. One can expect an-

other invited speaker (or two), the reports of the three committee chairs of the 

themes just mentioned, who by the way have a long time commitment (see Ta-

ble 2), and last but not least a general discussion. 

 
Table 2. Main Themes, Committee Chairs as mentioned on the annual programme 

flyers over the first ten years 
 

 
• Tort  
 Mathias Reimann, Michigan 1995-2002 
 Franz Werro, Fribourg 2003-2004 
•  Contract 
 Simon Whittaker, Oxford 1995-97 
 James Gordley, Berkeley 1998-2002, 2004 
 Martijn Hesselink, Amsterdam 2003 
•  Property 
 Antonio Gambaro, Milano 1995-2004 
 

 

The general idea of the Common Core Project is that a case recently decided 

upon in one of the European Member States is discussed by legal experts from 

the other states. These experts will do so from the perspective of what their 

courts would have decided, in order to let the others learn about their legal sys-

tem, the particular approach and application, and the social, cultural and eco-

nomic circumstances.30 So the aim for each small group is to find as many dif-

ferent participants as there are legal systems. The European ideal type of small 

group might be a group of 15 active participants responding to a questionnaire 

consisting of 15 cases, that is, up until 2003. From 2004 onwards, 10 must be 

added to each number because of the enlargement of the European Union with 

10 new Member States.  

The Trento Project, however, made up its own Trento ideal type of small 

group. On the one hand, it has already set the number of cases that forms the 

                                                           
30  One might recognise the legal formants as developed by Rudolpho Sacco. I will 

come to that later. 
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questionnaire: “For the (…) need to reach sufficient detail without overwhelm-

ing ourselves and the future readers with an excessive number of data, the 

number of issues in the questionnaire, although slightly variable, should not be 

more than 15, maximum 20.”31 The use of the word „issues‟ instead of „cases‟ 

shows that the drafters of the questionnaire reconstruct and redevelop issues 

from cases as well as from doctrinal and practical importance. In doing so, the 

questionnaires turn out to be more like a student exam than a litigation dos-

sier.32 

 
Table 3. Nationalities according to the affiliations of the Active Participants (incl. 

Chairpersons and Editors) as listed on Trento‟s website visited 2004-08-1033 
 

European Union up until 2004 
Belgium 11 

Germany 23 
France 10 
Italy 25 
Luxembourg  1 
The Netherlands 17 
 
Denmark 11 
Ireland  7 
UK 30 
(incl Scotland 9) 
 
Greece 9 
Spain  13 
Portugal  8 
 
Austria 13 
Finland 11 
Sweden 9 

European Union from 2004 on 
Cyprus 

Malta 
Estonia 
Latvia 
Lithuania 
Poland  
Hungary 3 
Slovenia 1 
Slovakia 1 
Czech Republic 1 
 

European – Non-European Union 
Switzerland 5 
Norway 2 
 

Non-European 
Russia 1 
Canada 1 
USA 8 
Israel 1 

 

With regard to the participants, on the other hand, the exact number of Member 

States is not necessarily the best. As the website puts it “… we assume that for 

the purpose of comparative scholarship the internal lawyer is not necessarily 

the best reporter on his or her own system. He or she may control a larger num-

ber of information about the system than a foreign lawyer, and it is out of the 

question that committed nationals of all Member States are a big asset of our 

project. The point is, however, that nationals may be less well equipped in de-

tecting the hidden data and the rhetorical attitude – because they may be misled 

by automatic assumptions.” Hence the Trento Project recruited comparative 

                                                           
31  See U.Mattei & M.Bussani (1995) on www.jus.unitn.it/dsg/common-core/ meeting_ 

10_project.html (visited 2004-06-15). 
32  See www.jus.unitn.it/dsg/common-core/quaestionnaries.html. 

33  I only counted the nationality extensions of the email addresses, since the list does 
not make it clear if the active participant is a reporter for his or her home country or 
for the country where he or she has a position. 

http://www.jus.unitn.it/dsg/common-core/
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law scholars who may be considered experts in other legal systems besides their 

own. That is why one will find active participants from parts of the world other 

than those that form the European Union. See Table 3.  

Besides these explicit interlegal expertises, the other national legal, doc-

trinal, or practical expertises within the project will also become interlegal in 

due course.  

All this adds up to a subgroup34 such as the one on Strict Liability, with two 

editors, who are Law Professors and Directors of an Institute of European Law 

or European Legal Studies from Switzerland and Louisiana, and 20 partici-

pants: 8 Law Professors (2 from Austria, 1 from England, Finland, France, 

Greece, Portugal, and The Netherlands), 3 other university legal scholars 

(Denmark, Greece, Scotland), 1 Doctoral Candidate (Switzerland), 3 Compara-

tive Law Professors (1 from Germany, 2 from Italy), 1 Canon Law Professor 

(Spain), 1 Professor of Economics (Germany), 1 Judge (Denmark), and 2 Law-

yers (Germany, Spain). 

The 2004 meeting programme consisted of 10 out of an initial total of 14 

small groups, recognisable by their number of participants in Table 4. Some of 

these small groups have only ten or even less active participants, while other 

groups have numbers in the high twenties and even thirty participants.  

The fact that some groups have only just begun drafting a questionnaire, 

while others are already discussing or evaluating the national reports, is respon-

sible for these differences in numbers of participants. Table 4 shows five more 

items without the number of participants. These groups do not meet anymore, 

since the work has been done, is waiting for publication or has been pub-

lished.35 

Over the period of time the number of active participants fluctuates, because 

people have to withdraw due to other occupations or because people have been 

actively recruited in order to complete the picture. 

5. About the Picture 

It is a picture of a „map‟ of European private law that is the intended outcome 

of the common core project. Under the heading Legal Cartography, Mattei and 

Bussani describe this goal of the project:  

 

“Stating it in very simple terms, we are seeking to unearth the common 

core of the bulk of European private law, i.e., of what is already com-

mon, if anything, among the different legal systems of European Union 

                                                           
34  www.cap-press.com/pdf/1358.pdf, Werro & Palmer 2004: xix-xx. 
35  There is one exception: the working group on Information as Property (S. van Erp, 

Maastricht). This group stopped working after having drafted the questionnaire, 

since there were not enough reporters. With the new group on Boundaries of Infor-
mation Property, however, the theme will still be on the agenda of Trento‟s meet-
ings. 
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member states. (…) Such a common core must be revealed in order to 

obtain at least the main lines of a reliable geographical map of the law of 

Europe.”36  

 
Table 4. Small Groups, their theme, represented by their outcome and editor(s) as 

mentioned in the year 2004, their numbers in 2004 compared with the num-
bers of 2003 between brackets37 

 

 
On Tort 
published: 
• Pure Economic Loss: Vernon Palmer (Tulane), Mauro Bussani (Trento)  
announced: 
• Strict Liability:  

 Franz Werro (Freiburg Ch.), Vernon Palmer (Tulane) (20)  22 
• Complex Liability: P.G. Monateri (Torino)  (15) 
just started or in progress: 
•  Environmental Liability and Ecological Damage (21)  17 
•  Personal Injury Compensation (18) 20 
•  Personality Rights (22) 27 
•  Private Remedies in Competition Law (26) 30 
 
On Contract 
published: 
•  Good Faith: Reinhard Zimmermann (Regensburg), Simon Whittaker (Oxford)  
•  Causa and Consideration/Enforceability: James Gordley (Berkeley)  
announced: 
•  Mistake, Fraud, and Misrepresentation:  
  Jacques Ghestin-Ruth Sefton Green (Paris I)  (14) 
•  Pre-Contractual Liability: John Cartwright (Oxford)  
  Martijn Hesselink (Amsterdam) (24) 22 
just started or in progress:  
•  Unexpected Circumstances (22) 28 
 
On Property 
announced: 
•  Security Rights in Movable Assets:  
  Mathias Storme (Leuven), Eva-Maria Kieninger (Würzburg)(25) 
•  Information as Property: Sjef van Erp (Maastricht)  
•  Property on the Environment: Barbara Pozzo (Milano)  
just started or in progress 
•  Trust  (23) 
•  Time-limited Interest in Land (10) 13 
•  Mortgages NEW 10 
•  Boundaries to Information Property NEW 3 
 

                                                           
36  See www.jus.unitn.it/dsg/common-core/approach.html. 
37  It might be of interest to list the small groups that failed to gather a proper amount 

of responses, or that failed to establish a questionnaire, such as the newly an-
nounced group Modern Securities Holding in 2003, which is no longer on the list of 
2004 . I hope to get access to the information in the near future. 
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This map may serve the European legislators for future plans like a Common 

Frame of Reference or it may help the transnational lawyers to broaden their 

clientele, but its utilisation is not what the initiators think that the project should 

take responsibility for. They emphasise that the use of the map is „of no con-

cern to the cartographers who are drafting it‟.38 

The mapping project is inspired by the work of Rudolf Schlesinger (1909-

1996), who published Formation of Contract: A study of the Common Core of 

Legal Systems.39 Schlesinger could avail himself of the legal training and ex-

perience in two different legal cultures. He was born in Germany. There he 

started his legal career as an in-house solicitor of a private bank and helped 

numerous fellow Jews liquidate their assets to transfer their property. In 1938, 

shortly after the Kristallnacht, he escaped the country for the United States, the 

homeland of his father. He received a second law degree from the Columbia 

Law School and practised law for several years. From 1948 until his retirement, 

he taught comparative law at the Cornell Law School.40 It is Schlesinger‟s 

common core methodology, known as the Cornell Project, with which the 

Trento Project complies.41  

In comparing existing legal systems the active participants of Trento do not 

hang onto the differences that are due to, and cultivated within, the independ-

ent, autonomous and separately developed legal systems. Instead they compare 

the very outcomes of the legal systems as applied to particular cases or prob-

lems: the legal rule that has emerged. In essence, or at the core, the right an-

swers might not differentiate as much as the legal systems do.  

Trento includes the refinements by Rodolfo Sacco to the common core 

methodology.42 Sacco had suggested dissecting the legal rule into formative 

elements that he named „legal formants‟.43 The ruling or the operative rule is, 

after all, formed along many competing considerations, influences, experiences, 

                                                           
38  Id. 
39  R.B. Schlesinger (ed.) Formation of Contracts. A Study of the Common Core of 

Legal Systems. (2 Volumes), Dobbs Ferry NY, Oceana (1968). 
40  Ulrich. Drobnig, „Memorial Address for Rudolf Schlesinger‟, in: M. Bussani & 

Mattei (eds), The Common Core Project of European Private Law. Essays on the 
Project. The Hague, Kluwer Law International (2002) 29-30; V.S. Grosswald Cur-
ran, „On the Shoulders of Schlesinger: The Trento Common Core of European Pri-
vate Law Project‟ (2003) 11(1) European Review of -Private Law/Revue euro-
péenne de droit privé/Europäische Zeitschrift für Privatrecht, 70-71; U. Mattei & 
A. Pradi, Rudolf Schlesinger Memories. Università degli Studi di Trento, Trento 
(2002); and among others websites www.jewishsf.com/content/2-0-/module/dis-
playstory/story_id/4971/edition_id/91/format/html/displaystory.html. 

41  See also D. Kennedy, „The Politics and Methods of Comparative Law‟, in M. Bus-
sani & U. Mattei (eds.) The Common Core Project of European Private Law. Es-
says on the Project. The Hague, Kluwer Law International (2002) 167-168. 

42  With the approval of Schlesinger see http://www.jus.unitn.it/dsg/common-core/ 
meeting_10_project.html. R. Sacco, „Legal Formants: A dynamic Approach to 

Comparative Law‟ (1991) 39 American Journal of Comparative Law, 1-34 (Part I); 
343-401 (Part II). See also Kennedy, op. cit. note 40, 169-170 

43  Id. 

http://www.jewishsf.com/content/2-0-/module/
http://www.jus.unitn.it/dsg/common-core/
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skills, doctrinal insights, and interpretative practices. These competing legal 

formants are omnipresent, independent of whether the emphasis lies on statute 

law, case law or legal doctrine. Subsequently, when the actual operative rule is 

described or evaluated within the legal context, it reveals its formants on that 

level as well. Last but not least, the actual legal rule may find formative ele-

ments that stem from the political, social, economic, or cultural context. The 

Trento Project therefore asks its active participants to distinguish three levels 

when they report on the questionnaires: the operative rule, the descriptive for-

mants, and the meta-legal formants.44  

 

After having described who the people are and how they are organised (see the 

paragraph About the Trento Project) and after having described what they are 

doing (see the paragraph About the Picture), I will now turn to the question 

why they are doing what they do and describe some motives for participating in 

the scholarly projects on European Private Law in general. These motives are 

confined to those that have been expressed in the literature. To conclude this 

contribution I will list the outcomes of the project and in doing so I will add a 

list of selected literature on the project. 

6. About the Motives 

One of the motives of the participants of the Trento Project is to build a com-

mon culture. This motive is even laid down as a goal, second to legal cartogra-

phy.45 What is intended is not a single hegemonic legal culture, but a culture of 

exchanging cultural differences and similarities in order to get acquainted with 

one others‟ legal system and culture.46 From a sociological point of view this 

goal is very interesting as it points not only to a social network among private 

law experts, but also to important developments in legal education and to the 

changes of the research and study programmes of many Law Faculties and 

Schools in Europe. With this aim of building a common culture, the Trento 

Project claims a position alongside the European Casebook Project and the 

Students Exchange Programmes. Its focus, however, is solely on scholars and it 

takes the opportunity to emphasise its non-hegemonic approach:  

 

“The development of a common work methodology is in itself an educa-

tional enterprise to those who are participating in it. Hence, it may facili-

tate sophisticated technical communication among professional lawyers 

already formed in their own legal tradition rather than having as a target 

                                                           
44  See the Appendix 1- Instructions about How To Answer The Questionnaires on 

www.jus.unitn.it/dsg/common-core/approach.html#5. 
45 See under Goals – Building a Common Culture on www.jus.unitn.it/dsg/common-

core/approach.html. 
46  It is an interesting field of inquiry for legal anthropologists. I hope to be able to 

research this further in the near future. 
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the creation of prospective common European lawyers. Besides, it fo-

cuses on all European legal systems, de-emphasizing (…) the ones that 

are or could be considered leading or paradigmatic.”47  

 

Motives for legal scholars to participate in a project like the Trento project 

have been discussed by Wilhelmsson.48 He puts forward motives of „self-

interest of legal scholarship‟: it „strengthens the position of legal science within 

the academic community as a whole‟49 and „improves its status within the legal 

community.‟50 Wilhelmsson thinks in terms of the indispensability of legal 

scholarship in the harmonisation projects. Hesselink, however, puts it in terms 

of political motives.51 Scholars “who specialise in European private law would 

gain power in comparison with their colleagues who specialise in national pri-

vate law.”52 

The motives that related to academic projects and legal doctrine may natu-

rally be complemented with those that stem from „euro-scepticism‟ or „euro-

optimism‟, from right or left wing political thinking, or from rather common 

motives such as the wish to visit lovely countries and nice cities.53 Since the 

Trento Project appears to be somewhat aloof when it comes to taking a stand in 

the debates on Europe, one might even come to the conclusion that it is indeed 

the lovely and welcoming meeting place of Trento itself that is the real reason 

for giving such priority to the mapping of European Private Law and the build-

ing of a common culture by bringing people to Northern Italy each year.  

                                                           
47  Id., note 43. 
48  T. Wilhelmsson, „Private Law in the EU: Harmonised or Fragmented Europeanisa-

tion?‟ (2002) 10(1) European Review of Private Law, 77-94. Thomas Wilhelmsson 
is law professor at the University of Helsinki. He participates in the Lando Commis-
sion and the Acquis Group from the groups that are listed here in Table 1. See 
www.jus.uio.no/lm/eu.principles.lando.commission/doc#4 (visited 2004-10-03) and 
www.acquis-group.org/about.html#Members (visited 2004-10-03). 

49  Id., 83. 
50  Id., 84. 
51  Hesselink, op. cit., see note 17. Martijn Hesselink is law professor at the University 

of Amsterdam. He participates in The Study Group, The Trento Project and the So-
cial Justice Group from the groups that are here listed in Table 1. Besides these 
three groups, he himself mentions also his participation in the Ius Commune Case-
book series, a project that is mentioned in note 14. See Id., 683 note 18. 

52  Id., 682. 
53  This includes the motive to participate in the debate pro or against European civil 

codification. See for instance U. Mattei,‟The Issue of a European Civil Code and 
Legal Scholarship: Biases, Strategies and Developments‟ (1998) 21 Hastings Inter-
national and Comparative law Review, 883-902. 



The Common Core of Trento 139 

 

7. About the Outcomes and the Literature 

Six volumes have been published. Another four have been announced: 

 

2000 

Zimmermann, Reinhard & Simon Whittaker (eds) (2000) Good Faith in Euro-

pean Contract Law (Cambridge Studies in International and Comparative Law 

„the Common Core of European Private Law‟) Cambridge etc: Cambridge Uni-

versity Press54 

 

2001 

Gordley, James (ed.) (2001) The Enforceability of Promises in European Contract 

Law (Cambridge Studies in International and Comparative Law „the Common 

Core of European Private Law‟) Cambridge etc: Cambridge University Press55 

 

2003 

Bussani, Mauro & Vernon V. Palmer (eds) (2003) Pure Economic Loss in 

Europe (Cambridge Studies in International and Comparative Law „the Com-

mon Core of European Private Law‟.) Cambridge etc: Cambridge University 

Press 

 

2004 

Werro, Franz & Vernon V. Palmer (eds) (2004) The Boundaries of Strict Li-

ability in European Tort Law (The Common Core of European Private Law: 

The Trento Project) Bern: Staempfli Publishers/Durham NC: Carolina Aca-

demic Press/Brussels: Bruylant  

 

2004 

Kieninger, Eva-Maria (ed.) (2004) Security Rights in Movable Property in 

European Private Law (Cambridge Studies in International and Comparative 

Law: „the Common Core of European Private Law‟) Cambridge etc: Cambridge 

University Press 

 

2005 

Sefton-Green, Ruth (ed.) (2005) Mistake, Fraud and Duties to Inform in Euro-

pean Contract Law (Cambridge Studies in International and Comparative Law: 

„the Common Core of European Private Law‟.) Cambridge etc: Cambridge 

University Press 

 

                                                           
54  See for a review E. Hondius, „Good Faith in European Contract Law – A First Pub-

lication of the Trento Common Core Project‟ (2002) 10(3) European Review of Pri-
vate Law, 471-474. 

55  See for a review F. Nicola, „The Enforceability of Promises etc.‟ (2003) 44 Harvard 
International Law Review, 597-605. 

http://www.uk.cambridge.org/law/catalogue/0521771900/default.htm
http://www.uk.cambridge.org/law/catalogue/0521771900/default.htm
http://www.uk.cambridge.org/law/catalogue/0521771900/default.htm
http://www.uk.cambridge.org/law/catalogue/0521771900/default.htm
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Volumes in progress56 

Pozzo, Barbara (ed.), Property on Environment. 

Graziadei, Michele & Lionel Smith (eds), Trusts. 

Cartwright, John & Martijn Hesselink (eds), Pre-contractual Liability. 

Moellers, Thomas & Andreas Heinemann (eds), Remedies in Competition Law. 

Additionally, reports of the meetings, the publication of the presentations on the 

general meetings are: 

 

Reports 

Hondius, Ewoud (2000) The Common Core of European Private Law, Trento 

15-17 July 1999 2000/1 European Review of Private Law 249-251 

 

Speakers 

Bussani, Mauro & Ugo Mattei (eds) (2000) Making European Law. Essays on 

the „Common Core‟ Project. Trento: Università degli Studi di Trento 

With the contributions of speakers from the first 5 plenary sessions of 

the General Meeting in Trento. (Ulrich Drobnig, Melvin A. Eisenberg, 

James R. Gordley, Arthur Hartkamp, Ewoud Hondius, Christian Joerges, 

Hein Kötz, Martin Shapiro) reprinted in 2002; Foreword Rodolfo Sacco. 

Bussani, Mauro & Ugo Mattei (eds) (2002) The Common Core Project of 

European Private Law. Essays on the Project. The Hague etc: Kluwer Law 

International 

With the contributions of speakers from the first 7 plenary sessions of 

the General Meeting in Trento. (Xavier Blanc-Jouvan, Nili Cohen, Ul-

rich Drobnig, Melvin A. Eisenberg, Wolfgang Fikentscher, H. Patrick 

Glenn, James R. Gordley, Arthur Hartkamp, Ewoud Hondius, Christian 

Joerges, Nicholas Kasirer, David Kennedy, Hein Kötz, Mitchel de S.-

O.-l‟E. Lasser, Martin Shapiro); Preface Bussani, Mauro & Ugo Mattei. 

 

                                                           
56  See www.jus.unitn.it/dsg/common-core/books.html (visited 2004-10-08). See also 

www.jus.unitn.it/dsg/common-core/approach.html#5 (visited 2004-06-15), which 

included two titles, which have been removed:  
 - Information as property: (S. van Erp, Maastricht); for the reason, see note 35.  
 - Complex Liability: P.G. Monateri (Torino). 
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Western Legal Experts go East 
The Dutch CILC Organisation and Legal Reconstruction 

in Central and Eastern Europe1 

Alex Jettinghoff 

1. Introduction 

The collapse of the Soviet regime at the end of the 1980s triggered one of the 

most ambitious waves of legal reconstruction to date. All over the former So-

viet bloc new regimes began projects of state reconstruction. New constitutions 

were proposed to accommodate democracy and the rule of law, and private law 

codes had to be adapted to the demands of a market economy. The desire of 

several Central and Eastern European countries to enter into relations with the 

Common Market and eventually to join the European Union as members, added 

to the complexity of these reconstructions. These reconstructions have been 

partly grafted onto foreign standards, and implemented with foreign expert 

support. The processes resulting in the selection of a particular standard or ex-

ample are called processes of „selective imitation‟ here.2 Because they will 

probably result in a considerable transformation of legal institutions in these 

countries, the study of these processes of selective imitation is important. As 

will be explained below, processes of selective imitation can be rather unpre-

dictable in their outcome.  

While all this is more or less happening at the present time, a comprehen-

sive assessment will have to wait. This contribution will be limited to the explo-

ration of the „supply side‟, one part of the dynamics of the mobilisation of 

Western expertise in this context. The focus will be exclusively on the West to 

East traffic, more particularly as coordinated by one Dutch non-governmental 

organisation involved in the mobilisation of legal expertise, the Center for In-

                                                           
1  I have to thank one of the editors of the Journal for comments and a suggestion 

concerning the title. I am also indebted to Eric Vincken, senior project manager of 
CILC, for his cooperation and comment on an earlier draft. The category „Central 
and Eastern Europe‟ is intentionally vague, because the definition of where Europe 
ends is still undecided. It includes at least the EU category of CEECs (Central and 
Eastern European Countries): Bulgaria, the Czech Republic, Slovakia, Estonia, 
Hungary, Latvia, Lithuania, Poland, Romania and Slovenia. History will teach 
whether or not CIS countries will eventually be included. The CIS countries are the 
former Republics of the Soviet Union: Armenia, Azerbaijan, Belarus, Georgia, Ka-
zakhstan, Kyrgyzstan, Moldova, Russia, Tajikistan, Turkmenistan, Ukraine and Uz-

bekistan.  
2  Cf. G. Poggi, The State, its Nature, Development and Prospects, Cambridge, Polity 

Press (1990) 100. 
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ternational Legal Cooperation (CILC). The first objective of this contribution 

is to sketch the way this organisation mobilises legal expertise for Central and 

Eastern Europe. Secondly, this paper tries to probe the role of these legal ex-

perts. The central question here is whether the legal experts are restricted to 

executing assignments when decisions on the „demand side‟ are made, or have 

room to influence the process of selective imitation? A last issue is the result of 

these reconstructions: will legal reconstructions produce more legal uniformity 

in the European region – possibly even pave the way for legal unification?  

The next sections of this paper will deal briefly with the theoretical rele-

vance of the topic considered here (section 2) and the history of the political 

developments that constituted the conditions under which these efforts of legal 

reconstruction were made in the various transition countries (section 3); then 

the activities of CILC will be sketched (section 4); the room for entrepreneurial 

activities for legal experts will be explored in sections 5, 6 and 7; section 8 will 

be devoted to some speculations concerning the effects of the legal reconstruc-

tions in the transition countries; the last section will summarise the findings. 

2. Legal Experts and Political Transformation 

This paper applies the historical sociological perspective that considers the 

transformation of legal institutions and state-formation as co-constitutive proc-

esses.3 This approach takes a critical stance towards deterministic theories of 

political transformation. To be sure, the history of political centralisation in 

Europe can to some extent be explained by the logic of state formation, as ana-

lysed in the work of Tilly.4 The outcomes of the dynamics of state making 

(primarily wars and domestic power struggles) are, however, considered as 

decidedly unpredictable and contingent. There is then a further consequence, 

that is particularly interesting here: 

 

“…the outcome of a given confrontation would affect a further question 

– which particular military, fiscal and administrative arrangements 

would serve as a model for other states, and thus bias their political de-

velopment toward one kind or another of political development. Many 

of the uniformities and similarities which one can observe in the politi-

cal development of states, and which society-centred accounts treat as 

evidence of some systemic logic at work – be it evolutionary logic of 

differentiation, or that of capitalist expansion and bourgeois dominance 

                                                           
3  A. Jettinghoff, „State-formation and legal change: on the impact of international 

politics‟, in: J. Feest & D. Nelken (eds.), Adapting Legal Cultures, Oxford, Hart 
Publishing (2001) 99, tries to summarize the main consequences of such an ap-

proach for socio-legal studies. 
4  Especially in: C. Tilly, Coercion, Capital and European States, A.D. 990-1990, 

Boulder, Westview Press (1990). 
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– issued in fact from self-conscious processes of selective imitation by 

one polity of the arrangements and policies of the other.”5 

 

Legal institutions (such as court procedures and law codes) are among those 

frequently involved in these processes of selective imitation.6 For centuries 

jurists have played an important role in the diffusion of legal institutions around 

the globe. That is: as experts. According to legal historians, the scope of their 

influence has usually been restricted by two conditions.7 The first is that they 

have seldom been in the position to make the final decision. Secondly, profes-

sional considerations of legal quality have usually taken a backseat compared to 

political considerations. In politicis the quality of a legal institution has often 

been inferred from the fact that the country that was chosen as a legal bench-

mark had a prominent political and/or economic position in the international 

arena at that particular moment. These limits on influence are, however, not 

iron laws. As will be documented here, legal experts do sometimes have sub-

stantial influence.     

The sources for this contribution have been partly obtained by the coopera-

tion of CILC.8 They supplied me with several project proposals and other 

documents. Public material could be found on the CILC site on the internet. 

The director and several project managers were also interviewed. Additionally, 

interviews with some civil servants and legal experts were helpful in informing 

this contribution.9  

3. Political Ramifications of Legal Reconstruction in Central and Eastern 

Europe 

That the Iron Curtain would fall and that countries such as Poland, the Czech 

and Slovak Republics and Hungary – let alone the Baltic states – would become 

member states of the European Community, seemed inconceivable only twenty 

years ago. Nevertheless, in the period between 1990 and 2004 these great trans-

formations became a fact. The sudden and unexpected regime change in the 

USSR resulted in the formal independence of former satellites and even of for-

mer constitutive parts of the Soviet Union. Various new republics opted for a 

                                                           
5  G. Poggi, op. cit., 100. 
6  Cf. for the pre-modern period: A. Padoa-Schioppa (ed.), Legislation and Justice, 

Oxford, Clarendon Press (1997); and for the modern period: P.A.J. van den Berg, 
Codificatie en staatsvorming, Groningen, Wolters-Noordhoff (1996). 

7  R.C. van Caenegem, European Law in the Past and the Future, Cambridge Univer-
sity Press (2002) 35, and P.A.J. van den Berg in this special Issue. 

8  I am indebted to director Kees Kouwenaar and his project managers for their time 
and co-operation. Also the information provided by former CILC-director Jan van 
Olden was very helpful. 

9  I would also like to extend my gratitude to Sjouke Kuipers and Nico Verhey (Dutch 
Ministry of Justice), Sjef van Erp en Jan Smits (University of Maastricht) and Paul 
Meijknecht (Counsel at the Dutch Embassy in Brussels) for their time and help. 
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change in the direction of a Western model of parliamentary democracy and 

market economy. In these countries, frantic efforts were made to adapt to the 

newly won independence and to create conditions favourable to a market econ-

omy. Anticipation of possible EU membership also helped to make adaptations 

seem more urgent. The reconstruction of the national legal framework (e.g. the 

constitution, legal codes) and the legal infrastructure (e.g. the organization, 

staffing and training of the courts, the bar, the bailiffs, the police and the law 

schools) have been the main objectives of these efforts in many countries in 

Central and Eastern Europe. 

The progress of this political and legal reconstruction has followed a com-

plex trajectory. Some of these complications are worth mentioning here. First, 

the efforts of reconstruction started in various Central and Eastern European 

countries well before the collapse of the USSR. Already in the 1970s countries 

such as Poland, Hungary and Romania introduced legal change to accommo-

date elements of „unplanned economy‟. Old private law traditions were revived 

and new legal fashions from the West were introduced.10  

Furthermore, these early departures from the forced uniformity of the Soviet 

models showed the tendency to result in a growing diversity of national legal 

cultures. The introduction, however, of parts of the EU acquis in most of the 

CEECs constituted a harmonising force working in the opposite direction. Co-

operation among the CIS countries also appears to have had a similar effect. 

These opposing tendencies constituted an element of tension in the new direc-

tions of reorientation. In particular the supranational implications of joining the 

Common Market and the European Union appeared irreconcilably at odds with 

the newly won and highly valued national sovereignty.  

Third, various Western forces have offered their assistance in these recon-

structive projects. American and international organisations seem to have been 

among the early players. The European Commission has made considerable 

funds available to assist aspiring Member States, but individual Western coun-

tries have also been eager to deepen the bilateral relations with transition coun-

tries by offering „technical assistance‟. This competition must have been a be-

wildering experience for the countries that were the object of these initiatives. It 

appears that legal expertise has been on offer from various directions.11 This 

contribution is only a case-study of the way this expertise has been mobilised 

by one Dutch organisation and perforce cannot capture the full variety of possi-

ble suppliers of legal cooperation in the „host countries‟.  

                                                           
10  H. Izdebski, „General Survey of Developments in Eastern Europe in the Field of 

Civil Law‟, in: G. Ginsburg et. al. (eds), The Revival of Private Law in Central and 
Eastern Europe, The Hague, Nijhoff (1996), 3-14; G. Ajani, Legal Change in Cen-
tral and Eastern Europe and the Role of the EU: from Change to Order?, Paper 
presented at the Max-Planck Institut Symposium on Transformations of Systems in 
Middle and Eastern Europe, Hamburg, June 13-15, 1996 (www.jus.unitn.it/car-
dozo/Review/Business/Ajani-1997/ajani.htm). 

11  Some information is contained in: W.E. Butler, „Foreign Legal Assistance in the 
CIS: Lessons from the Early Years‟, in: G. Ginsburg et al. (eds), op. cit. (1996), 
499-510. 

http://www.jus.unitn.it/cardozo/
http://www.jus.unitn.it/cardozo/
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Finally, on the subject of the Eastern enlargement, the pace of the progress of 

accession of candidate Member States among the transition countries has been 

contingent on the interplay of various considerations.12 After the initial enthu-

siasm about the end of the Cold War and the prospect of peaceful international 

relations and new economic opportunities, the realities of reconstruction damp-

ened the expectations of quick solutions. Some EU member states began to 

entertain second thoughts about the EU candidacy of these nations. Regular 

reports about the implementation of Copenhagen criteria stressed the long road 

still to go between good intentions and hard facts.13 This attitude elicited a 

good deal of disappointment on the other side, already struggling with giving 

up part of the cherished national sovereignty. Additionally, it was considered 

imperative to wait with enlargement until the EMU plans had been imple-

mented. Finally, it had become evident that plans had to be made to prepare the 

constitution and organisation of the EU for the influx of such a large number of 

new members. The terrorist attacks of 9-11-2001 added considerations of 

European „stability‟ to strengthen the resolve for enlargement. In this new light, 

even a loosening of the initial strictness in the fulfilment of the Copenhagen 

criteria became a lesser evil.  

This complex environment proved to be a golden opportunity for CILC, not 

only to continue its work, but even to expand it in new directions. 

4. CILC: Presentation of Self  

The Center for International Legal Cooperation (CILC) is the successor of the 

Council for Legal Cooperation between the Netherlands and Indonesia. This 

earlier organisation provided assistance and expertise for the improvement of 

various elements of the legal system of Indonesia. In 1992 the Indonesian gov-

ernment pulled the plug on all development projects that involved Dutch or-

ganisations. This was in reaction to critical comments coming from Dutch offi-

cials on the human rights conditions in Indonesia. At this crucial junction for 

the organisation, the developments in Central and Eastern Europe were consid-

ered as opening a potential new field for legal assistance projects, in addition to 

the management of projects in developing countries other than Indonesia. The 

decision to take this road may have saved the organisation.  

                                                           
12  General accounts of the history of Eastern enlargement: M.J. Baun, A Wider 

Europe: the Process and Politics of EU Eenlargement, Lanham, Rowman and Lit-
tlefield (2000); P.A. Poole (2003) Europe Unites, the EU’s Eastern Enlargement, 
Westport, Conn.: Praeger (2003); N. Nugent (ed.), European Union Enlargement, 
Basingstoke, Palgrave Macmillan (2004). 

13  See for the regular reports: http//europa.eu.int/comm./enlargement 
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4.1 Mission, Funding and Organisation of Projects  

The CILC organisation is based in Leiden, the place where since the 19th cen-

tury adat law and later Indonesian law have been a special topic of study and 

teaching at the Law Faculty of the University of Leiden. CILC states as its mis-

sion that it wants to help create a „functioning, reliable legal system‟ in devel-

oping and „transition‟ countries, because it regards them as a “critical precondi-

tion for the political, economic and social well-being of a country‟s popula-

tion”.14 The so called „transition countries‟ comprise the Central and Eastern 

European Countries (CEECs) and the CIS countries.15 CILC considers the 

Netherlands as a favourable base for its activities because of its prominent tra-

dition of international law, the result of its longstanding position as a trading 

nation and because it has recently adopted a modernised set of civil and admin-

istrative legal codes. CILC derives its funds from an array of „donors‟, the most 

important of which are the European Commission, the United Nations Devel-

opment Programme and the Dutch Government (Ministry of Foreign Affairs). 

The turnover of CILC is around € 2 million in recent years. The projects that 

CILC organises “cover many different aspects of legal and judicial reform; they 

focus on drafting or implementing national legislation, upgrading law schools, 

establishing or supporting Judicial Training Centres, promoting judicial inde-

pendence and educating the public about law and access to justice”.16  

All projects are organised and executed in close cooperation with „stake-

holders‟ in the countries concerned, and are said to be based on a good under-

standing of the intricacies of their culture. This is considered as an essential 

condition for the success of a project.17 Projects are under the direction of 

CILC project managers, who are in charge of the planning of the project, and 

on location during the preparation and the execution of the project. They speak 

various languages that are relevant for the project. 

4.2 CILC Projects in Transition Countries18 

The last wave of EU enlargement has resulted in numerous projects for CILC. 

Of the 16 projects listed in 2004 as contracted and running, 7 projects con-

cerned the prospective Member States (in Estonia, Czech Republic and Lithua-

                                                           
14  CILC (2004) Vision and Mission, at 1. 
15  See footnote 1. 
16  Ibid., at 2. 
17  Interestingly, in this context references have been made to „law and development‟ 

literature. Cf. the farewell speech of former director J. van Olden, Legal Develop-
ment Cooperation: Transplanting or Transforming Legal Systems?, CILC annual 
report 2002. 

18   Cf. for a review of CILC projects: J.M. Smits, „Import and Export of Legal Models: 
The Dutch Experience‟, (2003) 13(2) Transnational Law & Contemporary Pro-
blems, 551-573. 
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nia).19 Various other projects had been „successfully concluded‟, prominent 

among them a large project involving all aspiring member states, executed in 

co-operation with sister organisations in Germany and the United Kingdom.  

An internal document, obtained from CILC, allows a more precise picture 

of the recent deployment of CILC experts. As the figure below shows, the em-

phasis of CILC projects is clearly on the CIS states, especially as far as the 

funds involved are concerned. This emphasis can possibly be explained as a 

consequence of the overtures of a delegation of CILC experts to Russia in the 

early 1990s, that proved to be an opening for CILC projects to all the former 

republics of the Soviet Union. This story will be told in the proper context in 

section 6. An experienced expert related that the character of projects trans-

formed with the problems at hand.20 The first wave of projects concerned legis-

lation, when institutions had to be adapted and accession criteria had to be met. 

The emphasis then shifted to implementation and the training of judges, when 

local lawyers had to get accustomed to their new institutions. Finally, projects 

became more concerned with evaluation and fine-tuning. 

 

Figure: Division of CILC projects and funds over various areas (sum total 

over the years 2000-2001-2002) 
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4.3 The CILC Network of Legal Experts  

CILC maintains a database of legal experts. The recruitment of suitable candi-

dates involves the process of consulting the “Dutch and international legal 

community”. It appears that legal experts are recruited by project managers.21 

The recruiting method is said to be informal and referential. Experts can also be 

selected from the list of those who have signed in on the CILC website. Who 

are the selected experts? 

CILC reports a network of 40 „key experts‟. Of this group 8 have a foreign 

residence (Germany, France, France, Moldova, Armenia and Indonesia), the 

others are employed in the Netherlands. 8 of the 40 experts are women. The 

occupational background is predominantly academic. Of the 40 experts, 21 

have a position at a University (mostly in the Law Faculty), 11 have a position 

                                                           
19  CILC project list (2004), 2-18. 
20  Source: interview 7-6-2004. 
21  Source: interview 14-6-2004. 
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in the judiciary, 2 are attorneys and 6 are employed by other institutions (Min-

istries, accountancy, banking).  

 Some fields of legal expertise are represented in this network. The presence 

of a strong delegation of legislative experts on the list reveals the importance of 

legislative projects. Among the experts enlisted are respectively the former 

head and head of the Governmental Commissions for the New Dutch Civil 

Code and the Dutch General Administrative Code.22 Also enlisted are some 

present and former legislative experts from the Dutch Ministry of Justice.23 The 

importance of training and implementation projects is reflected in the enlisting 

of two former managers of the Dutch Training Centre for the Judiciary.24 Some 

judges are also enlisted, but it seems that judges are recruited more on an ad 

hoc basis for individual projects.25 A selection of comparative lawyers may be 

included to straddle both interests.26 

5. The Institutional Setting of CILC 

The fact that the CILC is a non-governmental organisation might suggest that it 

has considerable latitude in initiating projects to fulfil its mission. This seems to 

be only true in a negative sense: it can decide not to take on projects. To obtain 

attractive projects and to execute them, CILC is largely dependent on the Dutch 

government. This is so primarily for the simple reason that the contracting out 

of projects happens on the basis of government-to-government agreements. 

Furthermore, a substantial part of the CILC projects is directly funded by the 

Dutch government. CILC data allow a brief sketch of the financial sources for 

its projects.  

5.1 Funding 

A substantial part of the funding for CILC projects comes from EU sources.27 

Over the years 2000-2002 the turnover of CILC amounted to roughly € 6.5 

million for the three years together. Almost half (48%) of the turnover of CILC 

in these years was funded by the EU. The second largest donor was the Dutch 

Ministry of Foreign Affairs with approximately 25%. At present, the Ministry 

has two funds that appear in the CILC data. One is earmarked for „international 

co-operation‟ and another earmarked for „societal transformation‟. This last 

fund (Matra) specifically aims at supporting transition countries in their recon-

structive efforts. The remainder of the funds came from the United Nations 

Development Programme (UNDP) with almost 10%, the European Bank for 

                                                           
22  Snijders and Scheltema. 
23  Allewijn, Meijknecht, Neleman and Verhey. 
24  Broekhoven and Jansen. 

25  Mijnssen and Maan. 
26  Feldbrugge, Hondius and Van Erp. 
27  Source: data provided by CILC. 



Western Legal Experts go East 151 

 

Reconstruction and Development (EBDR) with almost 5%, the Dutch Ministry 

of Justice with almost 2% and the balance from unidentified donors (10%). Of 

these donors only the EU funds and the Matra funds exclusively target transi-

tion countries. How does the distribution of these funds work? 

5.2 Institutional Setting  

Decisions about international legal assistance projects tend to belong to the 

domain of foreign politics. They are decided between national governments or 

between national governments and supra-national institutions. Since an impor-

tant section of CILC funding comes from the EU, we will look for an illustra-

tion at an example of such a procedure that allocates EU funds. 

In the period 2000-2003, a substantial part of the CILC turnover came from 

EU funds. Half of this came from an EU funding programme called „Phare‟.28 

Since the early 1990s, the EU has made available exponentially expanding 

funds to help aspiring candidate countries make the transition to a market econ-

omy. The „Phare programme‟ has been one of the important funding pro-

grammes for this purpose.29 The funds were initially distributed by the Com-

mission, but this resulted in bureaucratic and long drawn-out procedures, to the 

effect that funds remained unused. The inevitable conclusion was that the or-

ganisation of the programme had to be revised.30 The procedure has become 

more decentralised and (until recently) ran as described below.31  

The European Commission awarded the Candidate Countries a particular 

quota under the so-called Phare Twinning programme. These funds were then 

located within the national finance ministries of the transition countries. A Cen-

tral Finance and Contracting Unit (interdepartmental unit) was made responsi-

ble there for the allocation the funds. Ministerial departments were invited to 

propose projects for funding, and then the suggested projects were prioritised 

by the Unit in collaboration with a local delegation of the European Commis-

sion. After priorities had been established, project descriptions („terms of refer-

ence‟) were made and lists of the projects were made available to all Member 

States. In the Member States, various ministerial departments tried to locate 

appropriate and available capacity, either within the ministries or in organisa-

tions such as CILC. If capacity was found, a project proposal (tender offer) was 

submitted to the Candidate Country that had published the project description. 

                                                           
28  This amounted to € 1.3 million; this sum – substantial in terms of the CILC budget 

– is tiny compared to the volume of the funds the Commission allocated to Phare: 
for the period 2000-2006 (€ 1.5 billion).  

29  „Phare‟ stands for: „Poland and Hungary Aid for Economic Restructuring‟. Al-
though initially targeted at two countries, the programme was quickly extended to 
all CEECs. 

30  On this history: D. Baily and L. de Propris, „A Bridge Too Phare? EU Pre-accession 

Aid and Capacity-Building in the Candidate Countries‟, (2004) 42 Journal of 
Common Market Studies, 77-98. 

31  Source: interview 25-08-2004. Also Baily & De Propris, op.cit., 80 ff. 
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If awarded, the organisation that made the project proposal could effectively 

start working on the project. This procedure shows that organisations such as 

CILC operate within a network of governmental organisations that allows it 

little autonomy in selecting projects. This is also acknowledged by CILC in its 

mission-statement, where it makes explicit that CILC projects “reflect the poli-

cies and priorities of the donor organisations”. 

6. Legal Experts as Operators 

A consequence of the situation as described above is that important decisions 

concerning projects (funding, developing the proposal, eventual acceptance) 

are made in this configuration of CILC (sometimes in cooperation with sister-

organisations) and its governmental counterparts. Inside CILC the project man-

agers are the ones involved in designing, preparing and implementing the pro-

jects. They also play an important role in the recruitment of the legal experts for 

projects. This suggests that there appears to be little room for entrepreneurial-

ism on the part of the legal experts sent out on their missions. 

Interviewed experts tend to confirm this, but with some qualifications. In 

the first place, experts sometimes become involved in the elaboration of the 

content of a project. This work is done in discussions with experts from the host 

countries, resulting in experts travelling to the host country and/or to the Neth-

erlands. Secondly, advance arrangements do not always exclude surprises, as 

one expert related: 

 

“Often things are organised well by the CILC people, in advance, who 

brief us on the topics that will be discussed. Then, when you sit there, it 

becomes clear that the discussion is about something completely differ-

ent. […] It is an important [for this work] that you are able to improvise. 

That you can say, on the basis of what you know: this is a good an-

swer.”32 

 

But these activities seem hardly to qualify as entrepreneurialism. A similar con-

clusion can be drawn from the story of another expert about his involvement in 

a project in Estonia. The project concerned the implementation of Administra-

tive Law reform.33 

In the period 1999-2001 the Estonian government completed (with the as-

sistance of German experts) and approved a re-codification of its administrative 

law, in order to accommodate it to the new role of government in a market 

economy and to new demands of the acquis communautaire. The structure of 

administrative courts was also reorganised. This was, however, mainly abstract 

legislation, and implementation proved to be the next problem. Ordinary civil 

servants, most of them not lawyers, had great difficulty applying the abstract 

                                                           
32  Interview 7-6-2004. 
33  Interview 27-8-2004 and project proposal obtained from CILC. 
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rules to daily practice. It was suggested that a handbook for local authorities 

would improve the situation considerably and eventually the Estonian Ministry 

of Justice submitted a proposal for co-operation with the Netherlands, because 

it was familiar with its experience with the implementation of a new General 

Administrative Law Act. It approached the Dutch Ministry of Economic Affairs 

for this project in the hope to qualify for funding under a Dutch Pre-Accession 

Programme (Matra), a fund of the Dutch government for projects directly re-

lated to fulfilling accession criteria. But the proposal was turned down. Then 

the Dutch Ministry of Justice stepped in, because it knew about the proposal 

and strongly supported it. The Ministry of Justice contacted CILC to develop 

the project. The project was to be managed by Eric Vincken, an experienced 

project manager from CILC and to be executed by Nico Verhey, co-ordinating 

senior counsel at the legislative department of the Ministry of Justice. The pro-

posed results of the project were specified. They involved inter alia instruction 

of the writers of the Handbook for civil servants on how to write such a book to 

make it effective and the presentation of the final version of the handbook at a 

Final Conference that was to mark the completion of the project. The proposal 

was approved and executed by the CILC organisation. The involvement of the 

legal expert (Verhey) in the project concerned a project formulation mission (to 

Estonia) in September 2002, which served to sound out the implementation 

problems, in meetings with civil servants, advocates and law professors. In 

early 2003, he welcomed the 5 prospective writers of the Handbook (the new 

generation of the legislative experts at the Estonian Ministry of Justice34) at the 

Hague at the Dutch Ministry of Justice. He had composed, with some col-

leagues with expertise, a week-long instruction programme on how to write an 

administrative law handbook. Finally, he delivered a lecture at the Final Con-

ference in Tallin in 2004.  

7. Some Influential Pioneers 

There are, however, some individuals on the CILC list of experts who appear to 

have had influence beyond the operation of projects. They seem to have played 

a crucial part in eliciting demand from transition countries for Dutch legal ex-

pert assistance, thus influencing the co-operative agenda of the Foreign Office 

and the direction of the activities of CILC. There are two examples that may 

serve as illustrations: Ferdinand Feldbrugge, currently professor emeritus of 

Soviet Law and Russian Studies at Leiden University, and Paul Meijknecht, 

currently counsellor of the Permanent Mission of the Kingdom of the Nether-

lands to the EU in Brussels.  

                                                           
34  Verhey mentioned that the oldest participant was 29 years old. 
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7.1 Ferdinand Feldbrugge and the CIS states35 

Feldbrugge has devoted his academic career to the study of Eastern European 

law and especially Soviet law. During military service he was recruited for 

counterintelligence and trained in the Russian language. In 1959 he defended 

his doctoral thesis on Soviet law (Intent and guilt in Soviet law). In 1968 he 

became professor of Soviet law at the University of Leiden (as successor to 

Professor Zolt Szirmai who founded the Institute for East European Law in 

1953). He started the periodical Review of Socialist Law in 1973 and headed 

the Institute of East European Law and Russian Studies there until his retire-

ment in 1998. He published several books on Soviet law and became the editor 

of a series of publications of the Institute (Law in Eastern Europe). In 1974 he 

was the co-founder of the International Council for Soviet and East European 

Studies. These activities made him an important node in an international net-

work of experts on Soviet and East European law.36 

So far his activities and contacts with Soviet lawyers were purely academic. 

Around 1990 this changed. Feldbrugge states that he “felt the challenge to do 

something”.37 That opportunity came when he visited Moscow in 1993, in the 

company of some Dutch colleagues. During the discussion with Russian offi-

cials concerning possible topics for legal co-operation Feldbrugge stressed the 

prospects of co-operation on the Civil Code: “The Netherlands was the only 

Western country to have recently introduced a new Civil Code, so we had 

something to offer.” Later, the Inter-parliamentary Assembly of CIS states, 

meeting in St. Petersburg the same year, decided to extend the co-operation to 

all former Republics of the Soviet Union (except the Baltic states). The plan 

was made to draft a model Civil Code that the Republics could use while draft-

ing their own national Civil Code.  

The Dutch contribution took the shape of discussions with the members of 

the Russian Civil Code team. Feldbrugge has professed to be an opponent of 

code-imposition, primarily for practical reasons: “It never works. They have to 

have their hands on the wheel of co-operation. In our line of work it is good to 

take as unassuming an approach as possible. […].” That is why he is not in 

favour of wholesale adoption of foreign law books as some foreign organisa-

tions have been inclined to suggest. “Take the American Uniform Commercial 

Code. It works fine, but it is completely derived from the American legal sys-

tem, which is utterly different from the Russian legal system and therefore 

completely unsuitable for export.” He also stressed the importance of including 

                                                           
35  Based on: F.J.M. Feldbrugge, „Het nieuwe Russiche Burgerlijk Wetboek en Neder-

land‟, (1993) Nederlands Juristenblad, 1073-1077; G.P. van den Berg, „Foreword‟, 
in: G. Ginsburgs a.o. (eds.) op. cit. (1996), XIII-XV; „Feldbrugge on legal coopera-
tion‟, Focus Newsletter, (1998/no.4) (see: www.cilc.nl); and www.metajuridica. 
leidenuniv.nl for curriculum vitae. 

36  He became such a renowned Soviet expert that he was appointed Sovietologist-in-
residence at NATO in Brussels during the perestroika years 1987-1989. 

37  Quotes are from: Focus Newsletter, (1998/no. 4). 

http://www.cilc.nl/
http://www.metajuridica.leidenuniv.nl/
http://www.metajuridica.leidenuniv.nl/
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someone in the assistance team with thorough knowledge of the Russian legal 

system, to avoid frustrating misunderstandings. 

The model Civil Code was completed in 1996 and the various national Civil 

Codes have been adopted. 

7.2 Paul Meijknecht and Poland38 

Early on, during his studies (in the early 1960‟s) at the Leiden Law Faculty, 

Meijknecht developed an interest in Soviet Law. He attended the optional 

course in Soviet Law of professor Szirmai and started to study the Russian lan-

guage. While still a student, he drove on a motorcycle to Poland for a holiday. 

He decided then that he wanted to know more about these Eastern countries and 

succeeded to stay for a year on an exchange programme, not in the Soviet Un-

ion (there were no exchange programmes with the Soviet Union at the time) but 

in Poland. Relations with Poland deepened when he married a Polish girl.  

After a short stint as an attorney, Meijknecht became lecturer at the Free 

University in Amsterdam. There he continued his academic contacts in Poland, 

particularly with the University of Warsaw, by organising exchange of staff and 

students. In 1979 he completed his doctoral thesis on planned contracts, com-

paring Dutch with Polish and E.C. constructions. After completing his thesis he 

entered the service of the Dutch Ministry of Justice, Legislative Department, 

and became involved in the fields of International Civil Law and International 

Civil Procedure. He kept a relation with academia going as a part-time profes-

sor of Civil Procedure at the University of Utrecht, which also allowed him to 

keep up relations with Polish academics.  

The collapse of the Soviet Union initiated overtures in Dutch governmental 

circles to establish relations with transition countries and assist them in their 

efforts to adapt to the rigors of a market economy. The Dutch Ministry of Jus-

tice was one of the Departments that developed initiatives. Meijknecht became 

involved in the accession of Poland to the Treaty of Lugano, which is con-

cerned with the acknowledgement of international legal claims of non-members 

of the EU. Poland could only enter as a party to the treaty on invitation and the 

Netherlands helped provide such invitation. In 1996 Meijknecht was sent on 

secondment by the Ministry of Justice to Brussels to work in a technical assis-

tance department of what is now DG Enlargement. In 1999 he was seconded to 

the Polish Ministry of Justice in Warsaw as a consultant to the Commission in 

charge of the modernisation of the Civil Code. He stayed there for four years. 

He advised on topics within his expertise (such as international private law and 

procedure) and invited Dutch experts on other subjects (such as bankruptcy 

law) for a visit to Warsaw. Meijknecht also highlighted the new Dutch Civil 

                                                           
38  Based on: E. Hondius et al., „Voorwoord‟, in: Idem (eds), Van Nederlands naar 

Europees procesrecht?!, Liber amicorum, Deventer, Kluwer (2000), V-VIII; P. 
Meijknecht, „Het Poolse privaatrecht‟,  (2003/no. 4) Justitiële Verkenningen, 48-61; 
and interview 20-10-2004. 
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Code. A small fund granted by the Dutch Ministry of Justice allowed him to 

organise the translation of this Code into Polish.  

Initially, the idea of the Polish Commission in charge of the modernisation 

of the Polish Civil Code (with a considerable participation of law professors) 

was to adapt particular elements of the Code of 1965. This would make a com-

plete re-codification unnecessary. But in 2002 a new president of the Commis-

sion was appointed, who was a proponent of complete re-codification. Meij-

knecht seized the opportunity to indicate that the Dutch government was willing 

to assist in the realisation of these new plans. In the mean time the Polish ex-

perts had acknowledged the modernity of the Dutch Civil Code and accordingly 

the Polish government decided to accept the offer and use the Dutch Code as a 

model for the new Polish Code. Meijknecht will serve as the trait d’union be-

tween Dutch and Polish experts and the CILC will facilitate the activities of the 

Dutch experts in Poland. 

7.3 Foreign and Domestic Influence   

These accounts suggest that the efforts of Feldbrugge and Meijknecht have 

been crucial to the selection of Dutch expertise by Russia and Poland for the 

modernisation of their Civil Codes. In other words, they have been influential 

in the creation of a demand for Dutch legal expertise in the CIS countries and in 

Poland – and „demand‟ is the factor that is decisive for the EU and EU Member 

States for the funding of projects of legal cooperation. Thus they probably have 

also influenced the agenda of Dutch foreign assistance policy.  

Feldbrugge seems also to have influenced the direction of the CILC legal 

cooperation programme at the crucial moment in 1992-1993 when the work for 

the Indonesian government was reduced to a trickle. The demand from the for-

mer Russian Republics would grow into a substantial part of CILC projects 

funded by the Dutch Foreign Office. The acknowledgement of the modernity of 

Dutch Civil Law and Administrative Law in various transition countries, later 

elicited new demand. In the Eastern enlargement trajectory, aspiring EU Mem-

ber States did often turn to Dutch expertise to meet the Copenhagen criteria and 

to implement the acquis. 

But what effects have these efforts had in the transition countries? The data 

reviewed so far are one-sided and thus incomplete. In particular, the accounts 

of participants from the transition countries have to be regarded as indispensa-

ble complements to reconstruct these histories. Nevertheless, some speculations 

can be reasonably made. 

8. Adapting Legal Cultures 

An interesting element in the account of Meijknecht is that he stresses the im-

portance of the legal qualities of the Dutch Civil Code, as an argument on the 

Polish side to opt for Dutch input. This would be at odds with the legal histori-

cal notion mentioned earlier, stating that not arguments of legal quality but con-
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siderations of political expediency have usually decided the choice of what 

legal institutions to copy from whom.  

At least part of the position of the historians may, nevertheless, still be vin-

dicated. The influence of reasons of state should not be underestimated. A goal 

of legal assistance for older EU Member States may be the establishment and 

deepening of political relations in order to expand economic relations. Appar-

ently, legal assistance projects are a means to these ends. One can, however, 

safely assume that the transition countries (and especially the CEECs) have at 

least the same interest in establishing and deepening political and economic 

relations with Western European countries as the other way around. If the legal 

assistance relations are instrumental in this, there is no reason to exclude one 

country in favour of another. Common sense would demand that requests for 

legal assistance are distributed without too much discrimination by the transi-

tion countries.  

That may raise a question among legal historians and comparative lawyers: 

what will be the result of all this multilateral advice? Will they leave any rec-

ognisable traces of for example French, German or Dutch legal models? It is 

entirely possible that the host countries have established legal assistance rela-

tions with most Western countries and do not design their institutions to any 

particular model but out of an amalgam of existing Western models and their 

own heritage. That would mean that Dutch influence for example will not leave 

many traces in the results of the reconstruction efforts. Further, such an ap-

proach to legal reconstruction by the transition countries might add to the di-

versity of the legal landscape in Europe.  

From a pragmatic point of view such a development might not constitute a 

problem, as long as the necessary institutional adaptations are installed and 

work. As far as the „law in the books‟ is concerned, positive results are report-

ed. The new Member States in particular appear to have succeeded in bringing 

their contract law in line with EU directives.39 The influence of civil law codes 

that have been adapted to European legal requirements may have contributed to 

this result. This report confirms the presumption that legislative adaptations 

have resulted in considerable legal diversity among the New Member States. 

Reich even contends that this tendency “imposes a warning against too much 

uniformity and may discourage those who are optimistically promoting a 

„European Civil Code‟”.40 

However, as socio-legal wisdom holds, real changes depend largely on „law 

in action‟. As can be inferred from various CILC projects, there is still an 

enormous task ahead of teaching judges and administrators how to work with 

the new legislation. Western legal working methods are completely alien to the 

older generation of judges and administrators of the communist era; new gen-

                                                           
39  N. Reich, Transformation of Contract Law and Civil Justice in New EU Member 

Countries, Paper presented at a conference of the Network for Europe-research 

(November 24, 2004), at the University of Stockholm; with thanks to Jan Smits for 
the reference.  

40  Ibid., 58. 



158 Alex Jettinghoff 

 

erations have to be instructed in them. This may require considerably more 

effort than adapting the „law in the books‟ to Western standards. 

9. In Conclusion 

CILC can be characterised as an NGO that facilitates – mainly with public 

funds – the development and implementation of projects of legal-technical as-

sistance to countries that express an interest in such assistance. It is embedded 

in a network of national and supra-national public organisations (the European 

Commission, The Dutch Ministries of Foreign Affairs and Justice, and similar 

Ministries of host countries). CILC depends for its assignments largely on the 

funds that these public organisations make available and on whatever projects 

their interaction produce. For the availability of experts CILC relies mainly on 

the co-operation of the Dutch Judiciary Council and the Law Faculties of the 

Dutch Universities. The organisations in this network are all committed to the 

supply of legal expertise, but not necessarily for the same reasons. The Euro-

pean Commission hopes to further the integration of new Member States into 

the EU and support the other transition countries, especially those bordering on 

the EU, to build their new governments and economies. The Dutch government 

will consider legal assistance projects as a valuable instrument to strike up or 

deepen existing relations with interesting counterparts. Furthermore, security at 

EU borders may provide a case for projects aiming at „strengthening the rule of 

law‟. The CILC projects can be instrumental to all these designs.  

This role of CILC does not leave much room for personal initiatives to the 

Dutch legal experts. A first impression is that most project activities by CILC 

experts concern the implementation of a project defined by others in a country 

selected by others in this organisational network. Some legal experts on the 

CILC list seem, however, to have had considerable influence beyond the execu-

tion of CILC projects. Their activities have played a crucial role in the selection 

of the Dutch civil code (and possibly the General Administrative Law Act) as a 

source of inspiration for re-codification by the decision-makers in these coun-

tries. As a consequence of this demand they appear to have influenced the 

agenda of the CILC and the Foreign Office. They were the right people at the 

right time. The influence of these pioneers is due to their life-long interest in 

and study of the legal order of Eastern European countries – prior to their in-

volvement in CILC projects – and to their initiatives, when the window of op-

portunity opened for such initiatives to be welcomed. These requirements make 

such pioneers a rare breed, although one can expect to find several of them in 

any EU country. This kind of expert qualifies for special research interest, par-

ticularly because they may be among the actors responsible for the element of 

contingency in this whole process of legal reconstruction.  

In conclusion, there is the question of the effects of these efforts in the Cen-

tral and Eastern European countries. It is too early for definite answers, but it is 

obvious that they will depend on what one expects from the legal assistance 

efforts. As an instrument of foreign politics they appear to be very valuable, 
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because these projects are considered as constructive and neutral instruments to 

cement political and economic relations between states. Furthermore, it seems 

too early and the collected evidence too scanty to come to definite conclusions 

concerning the effects of these projects in terms of European legal integration. 

One tends, however, to speculate. When we confine ourselves to the CEECs, 

indications point in opposing directions. On the one hand, these countries work 

on harmonisation in terms of a market economy, acquis and the „rule of law‟. If 

effective, this may result in more institutional homogeneity. That does not 

mean, however, more legal uniformity. On the contrary, legal reconstruction 

seems to breed national diversity when these countries compose their legal re-

construction on a variety of models of the older Member States and make their 

own selections and additions.  
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Lawyers as Political Entrepreneurs? 
A Historical Perspective on the Contribution of Lawyers 

to Legal Integration in Europe 

Peter van den Berg 

1. Introduction 

At least since the birth of the republic of Rome, law and „lawyers‟ have been of 

great importance in European societies. The purpose of this paper is to shed 

some light on their role, especially in relation to the process of state formation. 

It will, however, not cover the last two millennia completely. It will start with a 

paragraph on the growing importance of law and lawyers since the 11
th

 century, 

followed by a section containing a short overview of the various contributions 

of lawyers to the process of state formation until 1800. Subsequently, this essay 

will focus on a specific contribution of lawyers to the early modern European 

state: their part in the unification of private law. Two processes of legal unifica-

tion will be described, based on the English and the French historical develop-

ments respectively. In the last paragraph some concluding remarks on the signi-

ficance of the past contribution of lawyers to legal integration for the develop-

ment of the European Union will be made. These remarks should be regarded 

as being of a tentative nature. 

2. The Growing Importance of Law and Lawyers since the 11
th

 Century 

In the thirteenth century the English cleric and judge Henry Bracton (1210-

1268) found it appropriate to state in his famous book on the laws of England 

that „in rege qui recte regit necessario sunt duo haec, arma videlicet et leges‟.1 

“In a well governed kingdom”, Bracton wrote, “two things are indispensable: 

arms and laws.” It is significant that equal value was attributed to „laws‟ as to 

arms. We have to realize that for a large part of the early Middle Ages aggres-

sive force was the dominant factor in life and that therefore weapons were of 

primordial importance to any ruler who wanted to enforce his will. In France, 

and elsewhere in Europe, feud was a very common way of coping with conflicts 

and violent self-help was ubiquitous.2 From the ninth century onwards Carolin-

gian and Merovingian kings tried to establish peace in their country, using the 

                                                           
1  H. Bracton, De legibus et consuetudinibus Angliae, Cambridge Mass.: Harvard 

University Press (1968); (G.E. Woodbine (ed.)), „introduction‟). 
2  A. Harding, Medieval law and the foundations of the state, Oxford: Oxford Univer-

sity Press (2002), 58-59. 
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concept of law and justice, but their means of enforcing it turned out to be too 

shallow.3 The failure of the Carolingian kings did not mean that the whole con-

cept of justice was lost, though. Like an Emmenthal cheese, there were pockets 

of justice, provided by monasteries, towns and other local entities, such as seig-

niorial courts. In England the problems were less grave and better dealt with. 

But on the whole there was a lot of violence in Europe: it was intrinsic to feudal 

aggrandizement.4 

Only from the eleventh century onwards were kings able to successfully 

build their states. Kings managed to a certain extent to suppress violence in a 

process that could be called the spread of organized peace.5 This happened in 

close collaboration with the Church, where the idea of the peace of God had 

become very popular. Again, law was an important means. Conflicts tended to 

be increasingly solved with recourse to law. It is no coincidence that from 1159 

to 1303 every pope was a lawyer.6 In the beginning, this way of dealing with 

conflicts probably resembled more a process of negotiation than our procedure 

according to rules. Harding recently argued that justice was not only an essen-

tial feature of the state as we know it. In a way it preceded it, since the devel-

opment of a functioning legal system created the state. Significantly, the word 

„state‟ originally referred to a well-ordered state of affairs in a kingdom. In 

England, too, kings were rather successful in this respect, although violence 

was always just around the corner. In the twelfth and thirteenth centuries, there-

fore, law could be said to be of equal importance to weapons. The earlier quo-

tation from Bracton illustrates precisely that. With the ascendance of law as a 

fundamental corollary of the state, lawyers became an important force in socie-

ty. It is the purpose of this essay to describe in more detail the way they ful-

filled this role. 

We have, however, to address a preliminary question first: whom should we 

regard as „lawyers‟? This analysis will include anyone who had undergone a 

substantial training in law, either at a university of some sort or in a more prac-

tical environment, such as a court. We probably could also designate them as 

„jurists‟. Of course some scholars have limited their study to the role of univer-

sity-trained lawyers, and for good reasons. Especially on the continent, at least 

in France and Germany, many legal practitioners had a university degree in 

law.7 Furthermore, the influence of canon law and Roman law since the 11
th

 

century is nowadays considered to be of exceptional importance to the devel-

opment of continental law. Since universities were an important vehicle of this 

influence, the so-called reception, a focus on the „Gelehrte Juristen‟, the 
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„learned jurists‟, is only logical. Literature on these „Gelehrte Juristen‟ is abun-

dant. Lieberich conducted extensive investigations into the university back-

ground of the members of the council of the Duke of Bavaria.8 It is not neces-

sary to limit the kind of research to secular legal advisers, since particularly in 

the later Middle Ages many of the recruited jurists belonged to the clergy, and 

were trained in canon law.9 Sporadically, a focus on university trained lawyers 

can also be encountered in England, for example in the study by Levack of civil 

lawyers, since for them a doctorate in civil law was a prerequisite.10 But in 

England such a limitation is less justified, since for most lawyers a university 

degree was not required. They were educated at the Inns of Court and Chan-

cery, in an environment of practitioners. One should not, however, exaggerate 

the difference with the two universities that existed at that time, Oxford and 

Cambridge. The law school represented by the Inns of Court made use of an 

elaborate system of lecturing and was regarded by many as „the third university 

of England‟.11 

This does not cover the whole ground. Many young men went to university 

without getting a degree; many got legal training at a court without a formal 

examination. It is not easy to draw a line here: should they be regarded as „jur-

ists‟?12 It is difficult to say. The important thing is to admit that history does 

not really like the sharp divisions we scholars tend to construct, so for the pur-

pose of this paper we had better include them as well. Another caveat, regard-

ing the content of legal education, might be appropriate. Whether a lawyer went 

to an Inn of Court or to a university, the education he received was most likely 

of a broad nature, including history, diplomacy and languages.13 We should not 

necessarily think of legal education as we know it today, at least on the conti-

nent: a rather juridical-technical training. 

With this broad definition of „lawyers‟ we also avoid focusing on a group 

with a specific occupation.14 Karpik devoted his studies to the collective action 

of the French avocats and paid attention to their contribution to the process of 
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state formation.15 Bell and Landon investigated the political role of those who 

were, or had been, involved in private litigation as barristers.16 Dawson de-

voted himself to the study of the role of judges as „the oracles of the law‟.17 

This is of course perfectly legitimate, since these scholars are specifically inter-

ested in the importance of members of those professions. The purpose here is to 

sketch a more general picture of the role of jurists, regardless of whether they 

had pursued an academic career, had been civil servants or had been active in 

yet another profession. 

Let me now turn to the main question: in what ways did lawyers contribute 

to the formation of states by means of law? The scope of this paper of course 

does not allow me to answer this question extensively. What I will do is first 

give an impression of the various roles lawyers played in this process between 

1100 and 1800, and then focus on their contribution to the introduction of a 

uniform (private) law in two European states: England and France. 

3. Lawyers and their Contribution to the Process of State Formation: An 

Overview 

The contribution of lawyers to states as we know them today is manifold. Kar-

pik argues that in France lawyers were instrumental in the first phase of the 

process of state formation.18 In the late Middle Ages kings tried to foster their 

legitimacy, particularly in their struggle with the powerful nobility. Avocates, 

and more generally jurists either lay or clerical, proved very useful: they be-

came important members of the king‟s council. Legal training was especially 

important since court procedures tended to displace feuds. Conflicts between 

higher ranking persons were increasingly settled by law, instead of by force. 

The same is probably true of early Norman England, where the king became 

instrumental in solving disputes between his lords. From his council, the courts 

in Westminster Hall originated, giving opportunity to the judges to develop the 

common law. In Germany this process of „juridification‟ of the king‟s advisory 

councils can also be discerned, albeit somewhat later. In a sixteenth-century 
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book on the recruitment of counselors, rulers were advised to use lawyers: 

„Fürsten müssen der Juristerei brauchen, gleich wie das Schwert‟.19 The Ger-

man kings and other rulers, secular as well as clerical, followed this advice and 

started to employ Gelehrte Räte, which of course furthered the reception of 

Roman law.20 But the role of the lawyers at the highest level should not be 

overestimated. One has to realize that they were used by the king against a 

feudal nobility. They did not become leading politicians themselves. Jurists 

certainly occupied important positions and obtained the high social status that 

went with those positions, but they did not make the final political decisions. 

Most of the lawyers, as well as a considerable number of the other counselors, 

were for obvious reasons recruited from an intermediate social layer and conse-

quently there must have been a considerable social gap between them and the 

nobility, which was difficult to overcome.21 

This is probably also the reason why their prominent role proved to be tem-

porary. After some time, the policy of the French kings was successful and the 

lawyers became dispensable, at least with regard to the high offices.22 From the 

sixteenth century onwards, the king increasingly relied for those offices on the 

now pacified nobility, which was much better suited to the culture of the king‟s 

court. This seems to be true for Germany as well.23 Moreover, Stolleis shows 

that at least in the sixteenth and seventeenth centuries rulers were advised to 

use counselors of a more generalist educational background, with among other 

things a profound historical knowledge.24 To be sure, law and lawyers were 

still necessary to the political councils of Germany, but their contribution was 

more legal-technical, instead of politically directing.25 

At another level, lawyers were also of crucial importance in the process that 

brought about the change from a violence-ridden society to a more peaceful 

one. „Good justice‟, which meant just rules and correct, rational procedures, 
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became essential to the state, but it had yet to be invented. Since the state did 

not have the means to pay for the great number of experts necessary to provide 

this, the role of lawyers in litigation was vital. Procedures were adversarial, 

which implied that on both sides of conflict, whether of a private or public na-

ture, private lawyers dominated.26 So even in procedures of a criminal nature, 

the state was rather passive, leaving it to the lawyers of both sides to argue their 

case. Lawyers had to provide the actual content of „justice‟. As with their re-

cruitment to high office, their dominant role at the level of court procedures 

also diminished as a result of its success, at least on the Continent.27 The mo-

ment law and procedures were sufficiently developed, the state changed the 

rules of the game. Trials became increasingly inquisitional, which meant that 

the influence of avocats diminished. 

For a while, the French avocats acquiesced in the loss of their access to 

higher positions and focused on private litigation.28 Avocats, and lawyers in 

general, were still of crucial importance to the state. Although we nowadays 

might tend to regard their role as merely „technical‟, providing justice and solv-

ing conflicts remains a legitimizing factor even today. Moreover, many lawyers 

became civil servants in the slowly burgeoning bureaucracies. In seventeenth-

century France the Crown became increasingly dependant on legally trained 

administrators, the so-called intendants.29 The same is mutatis mutandis true 

for Germany and England. 

The lawyers were, however, not ready to remain politically silent forever. In 

the seventeenth century, the kings started to strengthen their position on the 

basis of a theory of absolutism. In reaction, lawyers assumed the role of an op-

posing force. Lawyers were of eminent importance in the struggle between king 

and parliament that dominated politics in seventeenth-century England.30 They 

were instrumental in ensuring that the lawful powers of the Crown remained 

within the limits set by parliament and the common law as they interpreted it. 

But it should be mentioned that not all lawyers sided with the opposition to the 

Crown. Many presented a case for the king on the basis of the same common 

law, as did, for example, Francis Bacon (1561-1626), Lord Chancellor from 

1618 to 1621.31 Moreover, it has been argued that the crisis that eventually led 

to the acceptance of the Bill of Rights in 1689 was initiated by members of the 

nobility.32 Lawyers stepped forward later and played a particularly important 

role in formulating and passing the claim of rights. Even in respect to this 

claim, they were divided; some lawyers opposed such a project altogether. In 

eighteenth-century France, they also contributed substantially to the struggle 
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between king and the parlements, claiming to represent „the public‟.33 Even-

tually, they constituted a political elite that took leadership of the Third Estate 

during the first stages of the French Revolution.34 

Last but not least, lawyers proved to be instrumental in the legal integration 

within the various states. Once lawyers had played successfully played their 

role as advisors, as providers of law and as solvers of conflicts, other demands 

were made. It was argued that conflicts should not only be solved peacefully 

according to laws, but also that these laws should be uniform in order to ensure 

coherence within a state. It is to the contribution of lawyers in this respect that I 

will now turn. 

4. Two Processes of Legal Integration: England and France 

In the various European countries different processes of legal integration can be 

discerned. Two of them are, however, of particular interest, since they represent 

two opposing ways of dealing with the problem of legal diversity. In England 

legal integration was brought about by judges at an early stage. It was achieved 

in the course of the twelfth century by means of a central court in Westminster 

which dealt with the administration of justice. No use was therefore made of a 

codification, and legal writings hardly played any role. In France, on the other 

hand, the legal profession had to deal with diversity of law for many centuries. 

Legal unity was only brought about at the beginning of the nineteenth century. 

Unlike in the English example, it was attained at one stroke by way of a codifi-

cation. It is true that at the same time a central court was introduced. The most 

important task of this court was, however, not to realize legal unity, but to safe-

guard the already uniform provisions of the code. Notwithstanding considerable 

differences the development in most other Western European countries resem-

bled the French example. 

4.1 The English Example 

England and Wales 

In 1066, when William the Conqueror crossed the Channel and started to rule 

as king of England, the situation as to the law probably resembled, to a greater 

or lesser extent, the one on the continent. Local customary law prevailed and 

was applied by local judges in procedures that were mainly oral. The result was 

diversity of law, since each region had its own customs. But politically the situ-

ation in England was rather different from the continental one. As conquerors, 

the Norman kings were powerful rulers and their policies were not hampered by 

a constitutionally protected autonomy of the various regions. The result was 

extraordinary: England became the first European state to enjoy monetary uni-
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ty, an absence of internal tolls and even a sense of national togetherness.35 In 

the course of the twelfth and thirteenth centuries, the institutions of William and 

his successors were also able to change the diversity of law. The royal courts in 

Westminster Hall proved to be of fundamental importance in this process.36 In 

the beginning, the competence of these courts was limited. They only dealt with 

important conflicts, for example where the king was involved, or where taxes 

were the issue, or where important members of the nobility were litigants. As it 

turned out, these courts were providing fairly good justice. The judges were 

professionals; procedure was written and according to modern canonic and 

Roman measures. As a result, litigants sought in ever greater numbers to obtain 

justice from these courts, bypassing local judges.37 Consequently, local custo-

mary law had become obsolete in England a century before Bracton wrote his 

treatise. By then, royal common law already provided England with „a body of 

national law unique in Europe‟.38 

I would like to emphasize three aspects of this specific process of attaining 

legal integration. Firstly, it was as far as we know not preceded by any formal 

decision. Complete legal unity was almost certainly not the aim when the courts 

in Westminster came into existence. It should be noted that at first the compe-

tence of these judges was limited to important disputes between the great and 

wealthy. Many of the cases before these judges had a fiscal dimension. Second-

ly, it was brought about by judges who were not politicians, but men who spent 

most of their time on the administration of the nascent common law.39 Nor 

were these judges university trained men. Universities did not even exist at the 

early stages of the common law.40 When in the twelfth and thirteenth centuries 

Roman law was rediscovered and taught at the then new universities of Oxford 

and Cambridge, these judges might have gathered some knowledge of Roman 

law, but basically they remained professionals who were trained in practice. 

Thirdly, the success of this process was due to the weakness of customary law 

at that time. Local customs did not amount to a corpus of modern law that was 

suited to deal with the complexities of an ever more dynamic society. It was not 

written, nor were its procedures up to the rational standards that were raised by 

the examples of the developing canon law and the newly discovered Roman 

law. It was not an elaborated system, with the result that it did not sufficiently 
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cover areas of modern life. In short, it was not a sound legal system that was 

able to resist the justice of the king‟s courts. 

The formal theory on the sources of the law was in accordance with the 

newly established central power. From the thirteenth century onwards, the au-

thority of the central government, king and parliament to regulate matters of 

law by means of statutes was not disputed. This constitutes a major difference 

with the situation in France, as will be shown shortly. Although, however, it 

seems that during the reign of Edward I the statutory instrument was extensive-

ly used, in the end most of the law was to be made by judges.41 The scanty use 

of statutes in early modern England could be explained by the fact that another 

institution of central government, the courts in Westminster, already provided 

uniform law. 

The reliance on the law made by the central courts might also account for 

the way in which Welsh law was integrated in the English common law.42 After 

the conquest of Wales in 1283, the English rulers were again confronted with 

legal diversity in their realm. Yet the local customs of Wales were not ab-

olished. An attempt was made to codify some principles of English law and put 

these into force in Wales by means of statute, but these did not apply in all of 

Wales. Furthermore, the Westminster courts did not receive formal jurisdiction 

in the newly acquired territories. As a result Welsh customs continued for a 

while. In the end, however, English law as provided by the royal courts in 

Westminster proved to be very influential. This resulted in the disuse of local 

Welsh customs and after some time legal unity was arrived at in practice. Only 

in 1536 were they formally – and posthumously – abrogated.43 Again, it was 

the weakness of the local customary legal system that enabled the development 

of a unified law. 

 

Scotland 

It is illuminating to compare this success story with the situation which resulted 

from the union between England and Scotland in the seventeenth and eigh-

teenth centuries.44 After the Union of 1604, which was a personal union, the 

new King James VI/I was confronted with legal diversity within his state, since 

England and Scotland had different legal systems. Not long after his ascen-

dance to the throne of England, the King suggested to the House of Commons 

that legal unification of England and Scotland be brought immediately by 

means of a codification.45 It was clear that this radical plan was initiated for 
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political reasons: it was closely linked to the wish of the King to establish a 

lasting union between the two kingdoms. Not surprisingly, there was much op-

position to the attempts to realize legal unity. The Scottish Parliament, for ex-

ample, severely limited the competence of its members of the commission 

charged with the negotiations on a treaty between England and Scotland. Some 

politicians and writers, both English and Scottish, pointed out that the attempt 

to realize complete legal unity was not only unnecessary, but also dangerous.46 

Even those who were convinced that unification of the laws of England and 

Scotland was imperative in order to strengthen the union did not necessarily 

support the idea of an immediate codification.47 In particular, some English 

advocates of legal unity expected that this unity would gradually emerge, in 

accordance with the previous example of the integration of Welsh law into Eng-

lish law.48 By 1608, it had become clear that as a result of the political opposi-

tion on the one hand and of the vision of attaining legal union gradually on the 

other, nothing would come of the plans of James VI/I. 

The gradual integration of Scottish law into English law did not, however, 

occur. On the contrary, in the seventeenth century Scottish law seems to have 

developed into a more or less complete legal system in its own right, with much 

resemblance to the family of civil law.49 Instrumental in this respect were the 

writings of Sir James Dalrymple of Stair, whose Institutions (1681) is often said 

to have „marked the creation of Scots law as we have since known it‟.50 In view 

of the continued legal diversity it is probably not surprising that the project for 

a legal union between the two countries was revived in the 1650s, after the de-

feat of the Scots by Oliver Cromwell, and again in 1664 and 1670, but nothing 

of these projects materialized.51 A final effort at attaining legal unity was made 

in 1707, when the separate kingdoms of England and Scotland were by treaty 
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united into one Kingdom of Great Britain.52 Although a union of English and 

Scots law was on the mind of at least some politicians in circles of government, 

Articles 18 and 19 of Union specifically reserved to Scotland the laws and judi-

catures concerning private rights, which were not to be subject to incorpora-

tion.53 

The treaty seemed to imply a different way of arriving at legal unity. Ac-

cording to it, the new kingdom would know only one Parliament, the Parlia-

ment of Great Britain. Sixteen Scottish peers were to sit and vote in the House 

of Lords of this Parliament. It was clear that this House of Lords was to contin-

ue to exercise an appellate jurisdiction over English superior courts.54 Its posi-

tion vis-à-vis the Scottish judicature was less clear. As in England, the ab-

olished Scottish Parliament used to have jurisdiction over Scottish courts. The 

Articles of Union did not, however, provide for a court to replace it. Soon after 

the start of the Union on 1 May 1707, it became evident that the House of 

Lords of the new, British parliament was to deal with appeals from the (Scot-

tish) Court of Session as well, and that these appeals were to be handled ac-

cording to Scottish law. As McLean argues, most of the commissioners were 

aware of the fact that this would happen.55 The English members did not object 

because they were mostly in favor of legal union. Why did the Scottish mem-

bers not insist on a provision in the Treaty of Union that would have prevented 

this from happening? After all, they were warned by contemporary writers 

against the „danger of Scots law becoming English law “by the secret and cer-

tain operation of time”‟.56 Moreover, among the thirty-one Scottish commis-

sioners were nine eminent lawyers, whose influence on the Articles of the treaty 

affecting the laws and judicatures of Scotland would have been decisive.57 As 

McLean shows, the answer to this question is that they feared the alternative: 

the introduction of a new, Scottish based appellate court that would be under 

the influence of the Crown. They preferred the House of Lords, which they 

thought would receive few cases from Scotland because of the physical dis-

tance. Consequently, the erosion of Scottish law was regarded as unlikely.58 

In a way they were to be proved wrong. Scottish law has been strongly in-

fluenced by English law and – to a much lesser extent – vice versa. 59 Accord-

ing to Evans-Jones, some judges in the House of Lords clearly saw the practi-

                                                           
52  See on this union: Ferguson (1977), op. cit., 232-277. 
53  A.J. MacLean, „The 1707 Union: Scots law and the House of Lords‟, (December 

1983) 4(3) Journal of legal history, 50-75 (51 and 67). 
54  MacLean (1983), op. cit., 50. 
55  Ibid., 69. 
56  Ibid., 68. 
57  Ibid., 52-53. 
58  Ibid., 69. 
59  The famous decision of the House of Lords in Donoghue v Stevenson, [1932] All 

English Law Reports (reprint), 1-32, was a Scottish case, but has proved seminal for 

English law. Smith (1986), op. cit., 143; R. Evans-Jones, „Civil law in the Scottish 
legal tradition‟, in: Id. (ed.), The civil law tradition in Scotland, Edinburgh: The 
Stair Society (1995), 3-12 (6-7). 
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cality of relying sometimes on the traditions of both Scotland and England for 

the formation of one law for Britain.60 The strategy to bring about complete 

legal union by means of a single Supreme Court, however, failed up to the 

present: the two legal systems are still quite distinct today.61 The failure to 

achieve legal unity might very well have resulted from the fact that around 

1700, Scottish law had already become an elaborated legal system which was 

able to successfully resist a take-over by English common law. After the depar-

ture of the Parliament in 1707, Scottish legal institutions such as the Court of 

Session and the Faculty of Advocates became the public and political forum of 

the nation, not unlike the parlements in eighteenth-century France.62 The eigh-

teenth century has even been called by some the „golden age of Scots law‟, in 

which it was able to develop in harmony with the ius commune of continental 

Europe.63 The establishment of a new Scottish Parliament in 1999 with its own 

legislative competences might in the future add to the distinctiveness of Scots 

law. The example of the legal history of Great Britain seems to lead to the con-

clusion that the English process is successful only when it is applied to a rela-

tively weak legal system. 

4.2 France 

The kings of France were not as powerful as the Norman kings. Feudal disinte-

gration had been more profound than in England. The French kings were to a 

certain extent constitutionally bound to respect the autonomy of the various 

regions. It is true that after the kings had reestablished themselves, they enjoyed 

an increasing political authority. At the end of the thirteenth century, there even 

developed out of the Curia Regis a central court, the Parlement de Paris.64 The 

exact constitutional position of the king was, however, constantly debated in the 

centuries to come. The king might have had the power and the opportunity to 

change at least partly the local coutumes, but for one reason or another he did 

not fully exploit their initial weakness.65 On the contrary, the king chose to 

order the description of the local customs in order to provide sound justice. 

From the fifteenth century onwards, therefore, local governmental bodies were 

                                                           
60  R. Evans-Jones, „Roman law in Scotland and England and the development of one 

law for Britain‟, (1999) 115 Law Quarterly Review, 605-630 (606). See for a fierce 
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Miller, „A Scottish celebration of the European legal tradition‟, in: D.L. Carey Mil-
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62  Murdoch (1981), op. cit., 152. 

63  Ibid., 137. 
64  Dawson (1968), op. cit., 267 and 273-277. 
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working together with representatives of the king on a written text of the cou-

tumes.66 Since the king offered to approve the result and to make the publica-

tion official by authorizing it, he was able to realize considerable harmoniza-

tion. In particular, the Canon law doctrine that customs which were contrary to 

principles of justice, the so-called „unreasonable customs‟, could be changed 

was of great help. In the long run, however, the result was a fundamental legal 

diversity that was rather difficult to change. Whatever the precise status of local 

customs in the thirteenth and fourteenth centuries, from the fifteenth century 

onwards they became increasingly regarded as a part of the constitutionally 

guaranteed autonomy of the various provinces.67 This was especially true for 

customs regulating matters of private law. The provincial parlements that were 

created since the middle of the fifteenth century were quick to assume their role 

as guardians of this „privilege‟.68 It is true that in the seventeenth century royal 

ordonnances provided some legislation at a national level, but their scope was 

rather limited. Furthermore, these ordonnances did not automatically prevail 

over the local customary law, at least not in the seventeenth and eighteenth cen-

turies.69 Consequently, it would take about three centuries before the diversity 

of law in France was replaced by legal unity. In this cumbersome process three 

phases can be discerned. In the first phase, which started in the sixteenth cen-

tury, the so-called coutumiers took the lead. In the course of time, another type 

of lawyer contributed much to the development of a droit commun: the syste-

matizer. In the final phase the accomplishments of the preceding centuries were 

transformed by the codifiers and put into the Code civil of 1804. 

 

Coutumiers 

Immediately after the homologation or authentication of the local coutumes, a 

process that was successfully completed somewhere in the early sixteenth cen-

tury, commentators started to interpret them. There were many of these cou-

tumiers, since there were many different clusters of customary law. Some of 

them are quite famous, for example Charles Du Moulin (1500-1566). Du Mou-

lin had studied law at the University of Poitiers, and spent most of his profes-

                                                           
66  The process has been described by J.P. Dawson, „The codification of the French 

customs‟, (1940) 38(6) Michigan Law Review, 765-800; R. Filhol, „The codifica-
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67  Dawson (1940), op. cit., 791-795; J. Krynen, „The absolute monarchy and the 
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sional days as a barrister in Paris. Others are hardly known even to legal histo-

rians, for example Joseph Boucheul (1639-1706), who was an avocat at the 

court of Dorat, a town in the Haut Limousin. I will now describe the way these 

two coutumiers operated. 

It is important to realize that a specific local customary legal system consti-

tuted the core of their writings. The Coutumier general of Boucheul, published 

in 1727, was in fact a comment on the approximately 200 articles of the cus-

toms of Poitou in a numerical order. Boucheul started by giving the text of an 

article and subsequently elaborated on it very extensively. He sometimes 

needed more than 30 pages to comment on just one article. One of the reasons 

that it took him so many pages was that he also described in detail the matter at 

hand according to the law of the other regions of France, as well as according 

to Roman law. Obviously, the local customs were interpreted not just on the 

basis of the text and of the practice of the local courts. Coutumes of other re-

gions and their application by the competent courts, as well as Roman law, 

were also considered relevant in this respect. The same is true of Du Moulin, 

whose commentary on the Coutume de Paris, parts of which were published 

from 1539 onwards, bears witness to a profound knowledge of the coutumes of 

the various regions of France.70 It was really a work of comparative law: Du 

Moulin did not fail to mention in what respect the other coutumes were differ-

ent from the Coutume de Paris. 

In this context it is crucial to emphasize that both Du Moulin and Boucheul 

were in the first place practitioners, although they had studied law at a universi-

ty in their early days.71 In France, universities were not important with regard 

to the practice of law anyway, partly due to the fact that only Roman law and 

canon law was taught. The first chair in French law was established as late as 

1679. Consequently, the law schools had already been in decline for a long 

time.72 Furthermore, it is clear that they wrote their books for a market that 

mainly consisted of practitioners, that is avocats and judges. So obviously, 

there was an urgent practical need for books of this kind. 

The practical relevance of this kind of book can only be understood when 

one realizes that even with the homologation of the local customs, customary 

law was still deficient.73 It was not yet the modern legal system needed to cope 

with the complexities of a modernizing society. One just has to look at the or-

der of Boucheul‟s commentary to find out that it was not „a system‟ at all. 

Many legal questions, therefore, could simply not be answered on the basis of 

local customary law alone. This deficiency was reflected in the then existing 

theory of sources of law. Although the regional customs were regarded as the 

primary source of law, partly due to the constitutional state of affairs, secondary 
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sources were also admitted in the provincial courts. It became accepted that in 

the case of uncertainty or lacunae, recourse should be made to the customary 

law of neighboring regions. If an acceptable solution was still not available, 

Roman law was regarded as having persuasive authority. It can be concluded 

that notwithstanding their authorization by the king, local coutumes were still 

relatively weak. They seem to have been, in more modern terms, somewhere 

between hard law and soft law.74 Provisions of the customary law of other re-

gions and of Roman law were also acceptable, on account of their intrinsic val-

ue. 

 

Droit Commun Français 

It is not difficult to understand why this situation led to coutumes générales and 

eventually to something that could be called a „droit commun français‟.75 There 

was a strong practical need for the discipline known today as comparative law. 

Moreover, one of the essential stages in the process of comparing various law 

systems is, according to Zweigert and Kötz, the development of general legal 

concepts suited to encompass and describe both systems.76 Lawyers who tried 

to systematize the material provided by the coutumiers made an important con-

tribution to the development of these concepts. To be sure, coutumiers kept on 

writing and publishing their books until the end of the Ancient Régime and they 

certainly tried to put matters in some order, but they had company from lawyers 

who wrote more systemized treatises on the droit commun français. The gene-

ralized coutumes were now put in a rather systemized order, sometimes using 

the divisions provided for by Roman law. In this way, general rules of law were 

developed that fitted into a legal system. Let me just mention two famous au-

thors R.-J. Pothier (1699-1772), who had studied law at the university of 

Orléans, and F. Bourjon (+1751), avocat at the Parlement of Paris from 1710. 

Pothier, who started working as a judge but became professor of law in 

1750, wrote a commentary on the Coutumes d’Orléans in 1740.77 Although a 

specific customary legal system was taken as a point of reference, it is interest-

ing to note that Pothier started with a scholarly, lengthy exposé on each title on 
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the basis of Roman law, the writings of Du Moulin and the Coutumes of various 

regions. The text of the provisions of the coutumes that were placed behind this 

introduction seem to have been hardly more than a appendix.78 Bourjon was 

even more radical. In 1747 he published a book with the significant title: Le 

droit commun de la France, et la coutume de Paris réduits en principes. It was 

arranged in a strict order, dividing the legal material into books, titles, sections 

and paragraphs. Although it paid a lot of attention to the Coutume de Paris, it 

did not reflect a specific legal system that was applied by courts somewhere in 

France. This approach might have somewhat limited the immediate practical 

relevance of the book. Bourjon at least felt obliged to answer in the introduc-

tion the prospective objection that his book would be of scientific relevance 

only, especially interesting to legal scholars. It was nevertheless a commercial 

success: a third edition was published in 1773. The finest hour of these two 

more scholarly legal studies was, however, still to come. Precisely because of 

the less practical, more abstract nature of their works these two authors were 

extensively used by the codifiers, with the somewhat paradoxical result that 

they exerted the greatest influence on the French civil code of 1804, still in 

force today.79 

 

Codification 

It should be made clear from the outset that although some kind of droit com-

mun français had been developed over the course of time, France did not enjoy 

legal unity at the eve of the French Revolution. Firstly, local customary law was 

still constitutionally protected and consequently the formal status of the droit 

commun, but also of the royal ordonnances, was relatively weak.80 Secondly, 

the droit commun had only substantial authority in northern France, in the pays 

de droit coutumiers. In the southern pays de droit écrit another legal system 

reigned, more influenced by Roman law. To put an end to this double diversity, 

a rather radical break was needed that would change the constitutional state of 

affairs. It became clear that such an upheaval was fundamentally a political 

matter. As it turned out, it even took a revolution to bring about the necessary 

changes. One of the most important credos of the revolutionaries of 1789 be-

came the necessity of a unitary state and therefore politicians were adamant in 

their plea for a uniform law.81 In the course of the revolution, legal unity was 

increasingly considered to be a matter of raison d’état. The obvious instrument 
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to bring about legal unity was a codification such as the Code civil. An impor-

tant feature of that codification was and still is its exclusive force. With the 

introduction of this civil code all other sources of law, whether customary law 

or Roman law, were abolished. From that moment statutes, the written rules 

authorized by the government, reigned supreme. Thus codification became a 

central element of the process of state formation. Not surprisingly, the idea 

gained the support of leading politicians such as Sieyès and Napoléon, neither 

of whom were lawyers. Codification finally became feasible. 

The decision to codify French law was therefore clearly a political one, 

based on arguments derived from the raison d’état. Only after that decision was 

made, did lawyers come to the fore again.82 Although a lot of work had been 

done in the previous centuries, their task was far from easy. They not only had 

to forge into a single whole the diverse customs of the various regions of 

France, but they also were confronted with a division between the pays de droit 

coutumiers in northern France, and the pays de droit écrit in southern France, 

where Roman law had been more influential. In the end, four great lawyers 

managed to produce a draft of a codex that in 1804 became the civil code. All 

four of them were practitioners. J.-E.-M. Portalis (1745-1807), J. de Maleville 

(1741-1824), F.D. Tronchet (1726-1806) and F.J.J. Bigot de Préameneu (1747-

1825) had all spent most of their time as avocats. The role of university scho-

lars was again very limited, which is consistent with the – already noted – rela-

tive unimportance of universities for legal practice. 

The role of universities was to change dramatically after the introduction of 

the civil code, however. We have to realize that the professionals that had to 

apply the law, judges and avocats, were still thinking in terms of old law. Of 

course, the legislator tried to bully them into focusing on the provisions of the 

code, but he was only partly successful in this respect. It has been established 

that judges continued to apply the law as they knew it for at least some dec-

ades.83 This is where the universities, established by Napoléon, became impor-

tant. At the universities law was increasingly taught in strict accordance with 

the new civil code. Some scholars realized that they were cutting themselves off 
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from „law‟ in the broader sense of „justice‟, and they sometimes deplored that, 

but they nevertheless felt obliged to teach law on the sole basis of the code civ-

il. They became adherents of what has been called the „school of exegesis‟.84 

This proved to be instrumental for the success of the French civil code. 

5. Law, Lawyers and the European ‘State’ 

Now it is time to assess the significance of the contribution of lawyers to legal 

integration for the development of the European Union (EU). It has become 

quite clear that at least since the time Bracton wrote his treatise, arms and laws 

were of equal importance to the developing states of Europe. The EU seems to 

take a somewhat different route. It obviously lacks „weapons‟: it has neither an 

army, nor a police force to speak of. It should not surprise us, therefore, if laws, 

and consequently lawyers, play a more significant role in the formation of this 

union than in the earlier cases of state formation. Profound descriptions of this 

– probably predominant – role of law in the EU can of course be found by the 

other contributors to this volume. I will only point to some possible parallels 

between the historical function of law and lawyers and the present use of law 

and lawyers in the context of the EU. Again, most attention will be devoted to 

the role of lawyers in the unification of private law. 

5.1 Lawyers and the European State: An Overview 

At least three possible parallels deserve some attention in this paragraph. 

Firstly, it was fundamental to the development of the early European states that 

they were able to present themselves as providers of better justice. These new 

states were not only increasingly successful in enforcing legal decisions, but 

they also emphasized the higher, more reasonable nature of their justice. This 

development was of course detrimental to local entities. Local courts and cus-

tomary law were slowly but surely dismantled. The nascent European state 

could also use this strategy and try to directly win the hearts and minds of the 

European people. It is not difficult to notice the efforts to incorporate the Euro-

pean Convention on Human Rights and the consequent case law into the system 

of the European Union. It started with the application of these human rights on 

the basis of Article 6 (2) EU.85 The next step was the proclamation of the Char-

ter of Fundamental Rights of the European Union in December 2000.86 The 

final stage should be the adoption of the European Constitution, which would 

effectively integrate these human rights within the treaty system of the Euro-
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pean Union.87 All this could have the effect that the EU morally surpasses the 

member States. Obviously this would be detrimental to the moral authority of 

the member States as supreme providers of justice. Such a strategy of course 

gives a rather political dimension to the role of lawyers in both the European 

Court of Human Rights and the European Court of Justice (ECJ).The contribu-

tion of Solanke to this volume, describing the efforts of lawyers of a network of 

NGOs to combat racial discrimination, seems to provide us with a fine example 

of the importance of the concept of justice for the emerging European State. As 

Solanke points out, it is rather significant that these lawyers have chosen to 

target the European Commission in an effort to bring about a so-called Race-

Directive. It is less surprising that their efforts were quickly supported by 

another European institution: the European Parliament. 

The attention devoted to consumer protection and product liability by insti-

tutions of the European Union should perhaps also be seen in the perspective of 

a Union as a provider of justice. This might be true as well for the vast amounts 

of environmental legislation, mentioned in Stout‟s contribution to this volume. 

The European Union is proving its existence with an enormous amount of legis-

lation, on an ever-increasing number of fields. These efforts of the Union are 

necessarily reflected by the employment of many lawyers. It is obvious that 

they are of great importance in the European bureaucracy. Stout clearly shows 

that these lawyers in European employment have accelerated this development, 

at least in the field of the environment. They tend to create work for them-

selves, resulting in even more legislation. „I legislate, therefore I am‟ seems to 

have become the credo. 

Secondly, in periods of major constitutional change such as the English se-

venteenth century, lawyers clearly gained tremendously in political relevancy. 

Especially in the „Aufbaufase eines neuen Staates‟, that is in a state under con-

struction, they were instrumental in answering political questions in a quasi-

legal context.88 The constitutional uncertainty resulting from the developing 

European state has again pushed lawyers to the fore. The role of lawyers is of 

course instrumental where vital documents are prepared, such as treaties. Un-

doubtedly, their influence on the wording of the recent proposal for a new Eu-

ropean constitution has been great. Moreover, they become even more impor-

tant when such treaties come into force. Then, they will have to discuss and 

decide many legal questions of a clearly political nature. What is the precise 

content of the legislative and other competences that have been attributed by 

the consecutive treaties to the European institutions? What exactly is the status 
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of regulations and directives? How detailed are they allowed to be and what are 

the consequences for the (concurrent) competences of the member States?89 

There is no doubt that the lawyers of the ECJ are of primordial importance in 

this respect.90 At least some decisions of this Court cannot be regarded as 

merely legal-technical. I only have to mention the well-known case Van Gend 

and Loos, in which the Court decided that, with the treaty of Rome, a new legal 

order had been created, surpassing the various national legal orders of the 

member States.91 Schepel and Wesseling have argued that these judicial poli-

cies are embedded in a rather homogeneous community of writers on European 

law.92 Interestingly, this kind of „judicial activism‟ is sometimes defended by 

stating that to ensure individuals „a maximum of judicial protection‟ belongs to 

the „core of any judicial activity‟.93 Governments of member States are now 

fully aware of the importance of the decisions of the ECJ and participating in 

them has become a preferred means to influence the direction of case law, as is 

recently shown by the research of Granger.94 

A third historical parallel could be discerned in the context of the opposi-

tion to the development of the EU into a true state. Lawyers might assume an 

important role here, as they did in the seventeenth and eighteenth centuries 

against the emerging royal absolutism. For a long time, most national lawyers 

have been rather indifferent to the constitutional developments that have ac-

companied the growth of the European Union. It seems that only the proposal 

for a European Constitution has been able to incite a more fundamental discus-

sion. This could also result in a more profound opposition, questioning the le-

gal basis of a supposed transfer of sovereignty from the member States to the 

Union. Lawyers and particularly judges in the national courts are of vital im-

                                                           
89  U. Blaurock, „Wege zur Rechtseinheit im Zivilrecht Europas‟, in: C. Starck (ed.), 

Rechtsvereinheitlichung durch Gesetze – Bedingungen, Ziele, Methoden, Göttin-
gen: Vandenhoeck & Ruprecht (1992), 90-116 (109). 

90  See on the role of the ECJ with regard to legal integration: A.-M. Burley & W. 
Mattli, „Europe before the Court: a political theory of legal integration‟, (1993) 
47(1) International Organization, 41-76, and the subsequent discussion: G. Garrett, 
„The politics of legal integration in the European Union‟, (1995) 49(1) Internation-
al Organization, 171-181 and A.-M. Slaughter & W. Mattli, „Law and politics in 
the European Union. A reply to Garrett‟, (1995) 49(1) International Organization, 
183-190. 

91  Case 26/62, NV Algemene Transport en Expeditie Onderneming van Gend en Loos 
v Nederlandse administratie der belastingen, [1963] ECR 1. As G. Davies, Natio-
nality discrimination and free movement law, Groningen (2002), 161, rightly re-
marks, this case shows that the Court „considers it has competence-competence to 
go as far in interpretation as it wishes‟. 

92  H. Schepel & R. Wesseling, „The legal community: judges, lawyers, officials and 
clerks in the writing of Europe‟, (1997) 3(2) European law journal, 165-188. 

93  W. van Gerven, „Community and national legislators, regulators, judges, academics 
and practitioners: living apart together?‟, in: B.S. Markesinis (ed.), Law making, 
law finding and law shaping: the diverse influences [The Clifford Chance Lectures 
2], Oxford: Oxford University Press (1997), 13-35 (28). 

94  M.-P.F. Granger, „When governments go to Luxembourg ... The influence of gov-
ernments on the Court of Justice‟, (2002) 29(1) European Law Review, 3-31. 
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portance in this respect, since the implementation of European law is ultimately 

in their hands. Alter argues that they have by and large been supportive of ECJ 

policies.95 It has also been suggested, however, that some national courts are 

showing signs of resistance, for example in the context of Art. 234 (=177 old) 

EC. This provision obliges the highest national court to have questions relating 

to the construction of the Treaty answered by the ECJ. As Urban argues, the 

European Court has for obvious reasons tried to limit the discretionary freedom 

of national courts in this respect.96 National courts were not to become „full 

players‟ with regard to the interpretation of the Treaty. But as Blaurock points 

out, the German Bundesgerichtshof has since the 1980s been trying to avoid 

putting prejudicial questions to the European Court.97 Resistance within the 

German judiciary to the supremacy of the ECJ also became manifest in 1994, in 

a much discussed decision of the Bundesverfassungsgericht.98 In that ruling, 

the German Constitutional Court denied that the ECJ could legitimately be held 

to have competence over its own competence.99 

5.2 Lawyers and the Unification of European Private Law 

Since in this paper the focus has been on the contribution of lawyers to legal 

integration by means of a uniform (private) law, let me dedicate some final 

remarks to this issue. I have described two processes in which lawyers acted as 

providers of uniform law, an English and a French process. What is the relev-

ance of these processes for the development of a unified European private law? 

 

The English Scenario 

The English scenario would require a central European court, for example the 

ECJ, which would increasingly be involved in matters of private law. Not many 

writers have proposed this scenario as a probable way of arriving at a unified 

European private law, with perhaps the exception of Van Gerven.100 Of course, 

the idea of a central European Court with competence in matters of private law 

has been put forward, but usually as a necessary complement to that other way 

                                                           
95  K.J. Alter, „The European Court‟s political power‟, (1996) 19(3) West European 

politics, 458-487. 
96  N. Urban, „One legal language and the maintenance of cultural and linguistic diver-

sity?‟, (2000) 8 European Review of Private Law (ERPL), 51-57. He refers specifi-
cally to case 283/81, Srl CILFIT and Lanificio di Gavardo SpA v Ministry of 
health, [1982] ECR 4315. 

97  Blaurock (1992), op. cit., 109-110. 
98  Entscheidungen des Bundesverfassungsgericht 89 Tübingen, (1994), 155-213. 
99  Cf. N. MacCormick, „The Maastricht-Urteil: sovereignty now‟, (1995) 1(3) Euro-

pean Law Journal 1/3, 259-266. 
100 W. van Gerven, „The ECJ case-law as a means of unification of private law?‟, in: 

A.S. Hartkamp, et al. (eds), Towards a European civil code 2, Nijmegen: Ars Aequi 

Libri (1998), 91-104; and Id., „The case-law of the European Court of Justice and 
national courts as a contribution to the Europeanisation of private law‟, (1995) 3 
ERPL, 367-378. 
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of achieving legal unity: codification.101 Lando, the well-known chairman of 

the commission that brought about the general rules of Contract Law (the so-

called PECL), even explicitly refers to the failure of realizing legal unity be-

tween England and Scotland to stress the importance of a codification.102 

Riedl, however, seems to hope that the European judiciary will play such a ma-

jor role in bringing about the Europeanization of private law, using the PECL 

as formulated by the Lando commission.103 Whether this is a viable option is 

rather questionable. The historical example of England shows that this scenario 

is particularly successful when the legal systems that have to be replaced are 

relatively weak. Only „soft‟ local English and Welsh legal systems gave way to 

the law of the Westminster courts. Already in the seventeenth century, the Scot-

tish legal system proved to be too developed to be swept away by such a me-

thod. The various legal systems of the member states of the EU are much more 

developed than the Scottish system at that time. Moreover, they are supported 

by powerful institutions such as national courts and bar associations, and often 

even codified. Finally, it should be emphasized that the European Court does 

not have the political backing it would need to assume a greater competence 

over conflicts of a private law nature. 

 

The French Scenario 

The French scenario of unifying private law is more complicated and therefore 

its application to Europe needs more attention here. Essentially, it should con-

sist of two elements. The first requirement would be the development of a Eu-

ropean droit commun by means of an extensive use of the methods of compara-

tive law. Secondly, when such a droit commun has been more or less realized, a 

European codification would be needed. 

Ideally, this European droit commun should be developed by writers who 

are closely linked to legal practice, as happened in France. They should use the 

legal material of the various member States, as well as the European rules 

which have an impact on private law. They should preferably have been barris-

ters or judges for many years. One of the reasons why this is important is that 

according to this scenario the newly developing droit commun should be ap-

plied by national courts. In the last decade or two, this approach has been in 

some form or another on the minds of many lawyers, especially those with a 

background of comparative law or legal history.104 Famous academics, such as 

                                                           
101 Both W. van Gerven, „A common law for Europe: The future meeting the past?‟, 

(2001) 9 ERPL, 485-503 (500) and H. Kötz, „Savigny v. Thibaut und das gemei-
neuropäische Zivilrecht‟, (2002) 10(3) Zeitschrift für Europäisches Privatrecht, 
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102 O. Lando, „Why codify the European law of contract‟, (1997) 5 ERPL, 525-535 
(534-535). 

103 K. Riedl, „The work of the Lando-Commission from an alternative viewpoint‟, 

(2000) 8 ERPL, 71-83 (82-83). 
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development of harmonized law. The European perspective‟, in: N. Jareborg (ed.), 
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Zimmermann, who rightly points to the relevance of Roman law for a ius com-

mune, and Coing are among them.105 Some writers also acknowledge the es-

sential role of the national judges in this process.106 A lot of work has already 

been carried out on the drafting of a European private law by lawyers, as the 

contribution of Schreiner to this volume clearly shows. I have already men-

tioned the PECL of the Lando commission.107 In 1994 the Trento Project was 

started, directed by Bussani and Mattei and designed to develop a common core 

of European private law‟.108 Van Gerven, in cooperation with many others, 

launched in 1994 a project of casebooks for a common law of Europe.109 The 

Study Group on a Civil Code, also called The Von Bar-group after its chair-

man, commenced its work in 1999.110 There is also a „European Group on tort 

law‟, with its headquarters in Tilburg. This so-called Tilburg Group has already 

                                                           
op. cit., 21-36; W. van Gerven, „Comparative law in a texture of communitarization 
of national laws and europeanization of community law‟, in: Liber Amicorum in 
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Hague: Kluwer Law International (2000), 433-445; A. Chamboredon, „The debate 
on a European civil code: for an “Open Texture”‟, in: M. van Hoecke & I. Ost 
(eds), The harmonisation of European private law, Oxford: Hart Publishing (2000), 
63-99; H.-P. Mansel, „Rechtsvergleichung und europäische Rechtseinheit‟, (1991) 
46 Juristenzeitung, 529-534. 
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(eds), op. cit., 21-39. Id., „Civil code and civil law. The “Europeanization” of pri-
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& I. Ost (eds.), op. cit., 101-116. 
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published several volumes on „principles of European tort law‟.111 It is hardly 

surprising that the EU has financially supported some of these groups. 

I am not sure whether these pioneers are really following the footsteps of 

Dumoulin and the other coutumiers. For a start, their point of departure seems 

to show some important differences from the situation in which their predeces-

sors found themselves in Ancien Régime France. The national systems of today 

are not deficient in the way the French customary legal systems were. The law 

of the member states is written, systematized and covers most areas of life in a 

very detailed manner. Moreover, it is taught and applied by firmly established 

national institutions, such as universities and courts. In short, the national law 

systems consist, unlike the French customary law systems of the seventeenth 

and eighteenth centuries, of hard law. After all, that is the reason why Finnish 

law does not have any formal authority in the courts of Spain. 

Some writers argue that the development of a uniform private law should 

result from competition of legal rules. Smits, for example, expresses the hope 

that national courts will receive legal rules of foreign countries or parts of the 

developing droit commun on the basis of their persuasive authority, because 

these rules provide „better law‟.112 However, unlike the legal systems of early 

modern France, the demand for „better law‟ is likely to be limited in modern 

legal systems due to the fact that they are intrinsically well suited to coping 

with new legal challenges. As a result of this different point of departure, it is 

questionable whether national judges will apply the developing European droit 

commun. The remarks of Niglia on the application by judges of directives in 

the field of private law do not appear to be very promising.113 He states that as 

a result of judicial disregard of the directives national courts have preserved the 

traditional body of legal precepts. The conclusions reached by Lee in his con-

tribution to this volume seem to confirm this. He argues that the institutions of 

the EU are now highly developed and consequently are able to contribute sig-

nificantly to legal integration, in accordance with the theory of neofunctional-

ism. He also clearly states, however, that especially in the field of private law 

directives have become the object of national resistance. Directives run the risk 

of suffering the same fate as the royal ordonnances in seventeenth and eigh-

teenth-century France. The resulting lack of penetration of EU law into the pri-

vate law systems of the member States proves that the nation states have re-
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tained considerable sovereignty. Law firms obviously realize this since they 

still emphasize representation on a national level. 

The lack of immediate relevance for legal practice is in some ways reflected 

in the work as well as the background of most of the pioneers. Their writings 

usually do not comment on other legal systems from the perspective of their 

own, as in the French scenario. Most of them have left out this phase and have 

moved on directly to formulating general principles. Furthermore, the pioneers 

have concentrated on specific fields of law, especially contract law. Neither are 

these deviations from the French scenario surprising from a practical point of 

view. Firstly, there is no obvious demand for extensive legal literature on a 

comparative basis in the national legal practices. More importantly, the national 

legal systems of today are so elaborate that an endeavor according to the origi-

nal process would require an immense effort. The Dutch civil code consists of 

at least 2,000 provisions, which would all need to be commented upon on the 

basis of the provisions of twenty odd other national legal systems. I do not dare 

to imagine the number of pages needed for a complete description of and com-

parative comment on Article 6: 162 of the Dutch civil code, which covers tort. 

In France, admittedly, a dominant role was attributed to the coutume de Paris 

and this made things a little less complicated. But it would be hard to determine 

which national legal system should play the same part in the European droit 

commun. 

As to their background, most of the pioneers are not practitioners, as was 

the case in the French scenario. As also observed by Schreiner, the majority of 

participants working on the projects concerned with European law are academ-

ics. This could be a result of the lack of demand in practical circles for legal 

products on a comparative footing, but some writers also have more or less 

attributed the task of developing a European common law to scholars.114 Of 

course, some scholars realize the importance of a tight connection between 

comparative legal writing and legal practice.115 It is, however, questionable 

whether this connection can be established in view of the hard national legal 

systems. It has been suggested that legal education might have to play a consi-

derable part in this respect.116 Some law schools have already started with a 

curriculum that is for the most part based on courses of comparative law, de-

spite the fact that this could put in danger the collaboration between legal writ-

ing and legal practice. Academic lawyers, who in an attempt to reach for the 

heights of comparative law pay too little serious attention to the law of the state 

in which they work, jeopardize the relevance of academic law for legal prac-

                                                           
114 H. Kötz, „The common core of European private law: third general meeting, Trento 
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tice.117 This is illustrated by the fate of legal education at the French universi-

ties during the Ancien Régime. These law schools focused almost exclusively 

on Roman law and created thereby a yawning gap between theory and practice, 

which contributed greatly to their decline. The American experience is interest-

ing in this respect. Friedman and Teubner have argued that national law schools 

teaching law on the basis of a national curriculum only developed in the United 

States as a response to the mobility of lawyers across state lines.118 

Let us suppose that the approach of these pioneers will be as successful as 

the French scenario and lead to a European droit commun comparable to its 

French counterpart. Even then a European code would be required, since a co-

dification constituted the second indispensable element of the French scenario. 

In 1800, the efforts of the coutumiers had not resulted in a uniform French pri-

vate law. Not only was the force of the droit commun mainly limited to the 

northern pays de droit coutumiers, the South of France being submitted to rules 

of private law that were heavily influenced by Roman law. But even within the 

northern territories, the legal diversity resulting from the prevalence of local 

customary law was still considerable. The droit commun was only a subsidiary 

source of law, albeit with great authority. The development of a European ius 

commune will at best result in such a situation. The civil code systems might to 

some extent have grown together, but there still will remain considerable dif-

ferences. Furthermore a more clear-cut division with the Common law system 

might remain. To realize further legal unity in Europe a codification would be 

required. 

The idea of a European codification of private law has of course attracted 

the attention of many lawyers and indeed some support as well. Significantly, 

some advocates of a European civil code can be found among those already 

working on the development of a European droit commun. Lando fears that 

such an unwritten droit commun will not lead to legal unity within a reasonable 

time. He is convinced that only a codification of, for example, the PCEL can 

provide that unity.119 Mattei of the Trento Project recently insisted on an im-

mediate codification, because in his view unification through „soft law‟ will 
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lead to the loss of the values of the European social model of capitalism.120 It is 

hardly surprising that lawyers have also considerably contributed to the opposi-

tion to the idea of a European Code.121 Moreover, they have tackled the issue 

of a legal basis for a European civil code, in particular whether the authority of 

the EU institutions allows such an endeavor at the moment.122 

Notwithstanding, however, the obviously important role of lawyers in the 

debate on the possibility of a European civil code, as well as in the preparations 

thereof, I would like to emphasize that the ultimate decision will not be theirs. 

As in the French process, such a decision involves the very constitution of the 

future European state, whether it be predominantly unitary or not. Since this is 

an issue of a profoundly political nature, I would posit that it will be decided by 

politicians, as in France at the end of the eighteenth century. Some politicians 

in the European arena have already addressed the issue, as the decisions of the 

European Parliament and the communication of the European Commission 

show.123 Given the considerable sovereignty retained by the member States, 

however, it is highly unlikely that a uniform codification of private law will be 

decided upon at a European level in the near future. 

6. Epilogue 

In this paper I have addressed the various contributions of lawyers to the 

process of state formation. I have attempted to describe the role of these law-

yers independently of an evaluation of the various processes of state formation 

itself. Such an evaluation has not been the issue here, not even of the process of 

state formation at a European level, as we are witnessing in our time. Whatever 

the verdict over these processes, it has become clear from my description that 

the contribution of lawyers to these processes has been considerable. They not 

only did their share on a more or less technical level, but occasionally were 

very influential on an intermediate, more political level. Especially in periods 

of constitutional uncertainty and change, they were able to come to the fore, as 

is illustrated by the avocats in medieval France, the English judges who forged 

the common law and recently the judges of the European Court of Justice. 

Notwithstanding, however, the fact that these lawyers could therefore – particu-

larly when operating on this intermediate level – be regarded as „political en-
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trepreneurs‟, it should be noted that their role was usually not politically deci-

sive. As is also shown by the history of legal integration in France, more often 

than not major political decisions are made by politicians without legal training. 
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In this special Issue we explore the role of lawyers in European legal integra-

tion. There are various justifications for this attention. Some are of a theoretical 

nature, others more practical. One particular practical development triggered 

the initiative for this issue. This development is a movement among civil law-

yers, discussing the possibility of a European Civil Code. On the one hand, for 

continental lawyers codification is a very ‘normal’ notion. The history of codi-

fication is one of the master narratives of the civil law profession. Legal codes 

have become almost self-evident institutional furniture in the nation State in 

continental Europe and many other States all over the world, and lawyers have 

played a central role in their construction and diffusion. So the association of 

political centralisation in the EU with codification seems only natural. On the 

other hand however, the suggestion of codification appears a little farfetched, 

considering the history of European integration. Usually codification implies 

exclusivity of legislative authority and that would be a step far beyond where 

the present Member States have so far been prepared to go.  

What is particularly striking in these initiatives is their entrepreneurial qual-

ity. Apparently, in line with the standard set by the European Court of Justice, 

we have here another group of lawyers looking for an opportunity to advance a 

centralist legal innovation at the European level. This development makes one 

wonder whether there is more of this going on in Europe than can be readily 

observed by the outsider. Therefore, we have meant this issue to be an explora-

tion of some departments in the ‘European legal field’, where enterprising law-

yers have been, are or might be furthering European legal integration. We are 

curious about the motivation and methods of initiatives in that direction. A fur-

ther issue is what opportunities they exploit and how they deal with the obsta-

cles encountered in the process. Finally, the likely results of the described ef-

forts will be considered. 

Contributors to this Issue 

Peter van den Berg, University of Groningen, the Netherlands 

Alex Jettinghoff, University Maastricht, the Netherlands 

Robert Lee, Cardiff  University, United Kingdom 

Mikael Rask Madsen, Centre de la Sociologie Européenne, France 

Harm Schepel, University of Kent, United Kingdom 

Iyiola Solanke, University of East Anglia, United Kingdom 

Agnes Schreiner, University of Amsterdam, the Netherlands 

Mark Stout, University Maastricht, the Netherlands 

Antoine Vauchez, Centre National de la Recherche Scientitifique, France 

 


	01 Contents def
	12 Tussenblad 1
	02 Jettinghoff Intro def
	12 Tussenblad 2
	03 Madsen def
	12 Tussenblad 3
	04 Stout def
	05 Lee def
	blanco
	06 Solanke def
	12 Tussenblad 4
	07 Schepel def
	08 Schreiner def
	12 Tussenblad 5
	09 Jettinghoff def
	12 Tussenblad 6
	10 Van den Berg def
	11 Authors def
	13 Achterflap

