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Introduction 

Liesbeth Huppes-Cluysenaer, Robert Knegt and 
Oliver W. Lembcke (editors) 

Max Weber is known among sociologists as the great theorist on the rationali-
zation of society. Unlike his predecessors, Weber neither believed in the state 
as the great mediator nor in some sort of teleological end of history. In the 
common picture of Weber the increase of formal rational law is generated by a 
growing bureaucracy that seeks legitimacy for its execution of power. The 
resulting domination is sketched by Weber as ultimately involving the subjec-
tion of people to rational and technical rules that make them function like the 
wheel-work of a machine. This subjection is often referred to as an impris-
onment in an iron cage. Even today the echo of this pessimistic prediction is 
haunting the consciences of sociologists of law. They feel jammed between the 
requirement to restrict executive power by law and the growing load of rules 
which indeed give the impression of an imprisonment. 

The theses which are attributed to Weber form part and parcel of contempo-
rary social theory and make legitimacy one of its key concepts. However, the 
contemporary discourse of social scientists pertaining to the legitimacy of pub-
lic agencies has not been able to grasp clear tensions in our time, such as those 
evidenced by the fall of the German Wall or the big societal upheaval caused 
by Pim Fortuyn. These events indicate processes of fading legitimacy already 
underway long before coming into the open. 

Contemporary social scientists which tend to adhere to a strict separation of 
normative and empirical statements, seem to get immediately mixed up with 
the partly empirical and partly normative connotations of the concept of legiti-
macy. In this respect contemporary social science differs from Weber who did 
go about it in a different way with a mix of normative and empirical elements. 
Although Weber was one of the first propagators of a value-free social science, 
this did not prevent him from treating his intuitions and evaluations as relevant 
parts of his scientific understanding of the tendencies in society. Studying We-
ber can therefore be helpful for finding an answer to the question of how social 
science can contribute to a discussion about modernity in which intuitions and 
evaluations play a role, without however losing sight of the relevancy of obtain-
ing value-free knowledge on some aspects of social life.  

When social theorists start reading Weber’s texts – maybe for the hundredth 
time – they will be confronted with extremely dense writings which are filled to 
the brim with detailed descriptions, theoretical insights of historical, anthropo-
logical, economical, political, methodological and juridical nature and with a 
kind of argumentation which is not conclusive but still searching. Sometimes 
the reader gets the impression that all the hypotheses which have been worked 
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out in later days by sociologists and have formed the basis for contemporary 
social research can already be found in Weber’s texts. 

The above mentioned theses about the increase of formal rational law can 
therefore not be easily derived from this welter of facts and ideas, in which 
every argument is followed by some reservations. The reader will perhaps con-
clude that Weber’s texts are ambiguous, diffuse, verbose and even contradic-
tory. Checking these texts however on subjects in which one is a specialist one 
is surprised to find how extremely well informed Weber was and how creative 
is his thinking. In this respect Weber’s writings are a treasure trove for the 
analysis of nearly any aspect of social life. 

Characteristic for Weber is his notion of the wide variability and complexity 
of the world and his wish to pay full attention to these aspects in his descrip-
tions and arguments. In this sense one can learn a lot more from his texts than 
from most contemporary studies which seem to reduce their research questions 
to questions which can be easily handled and thus can result in elegant readable 
articles. This is another reason why social theorists turn their attention time and 
again to Weber in spite of the density and difficulty of his texts.  

This special issue is the result of a working group on Weber, instituted in 
October 2005. The contributions to this issue were for the most part presented 
at the Law and Society Conference in Berlin 2007, while two papers were pre-
sented in the same year at the annual meeting of the VSR, the Dutch-Flemish 
association of sociologists of law, at Schiermonnikoog.  

The original objective for which this group was brought together, was to 
‘finally get over with Weber’. Right from the start, however, some specialists 
on Weber were asked to join who did not feel any inclination for such an at-
tempt. They took up the role of faithful advocates of Weber. Their persistence 
and Weber’s own genius have inspired at least some of the members of the 
group to renew to greater degrees their interest in Weber’s texts. At the same 
time the group has not lost its drive to overcome an exegetic approach and to 
make use of Weber’s theory for a new approach to contemporary problems by 
bridging the gap between the common interpretation of Weber and the challen-
ges of legitimacy research. 

One of the more basic problems for the group had to do with the above 
sketched nature of Weber’s writings. The reader either tends to get drowned by 
the overwhelming prolixity of facts and ideas and lose grip of his own research 
questions, or to take a firm stand, keep to his own questions and lose contact 
with Weber’s texts. On top of this the different editors and translators of 
Weber’s (postmortal) text of Economy and Society (Wirtschaft und Gesell-
schaft) have not cared to design a reference system (like with classical texts) 
which makes it possible for the user to find a text reference back in his own 
edition. The fact that even the division in paragraphs is different in different 
editions does certainly not contribute to an ordered exchange of arguments.. To 
keep as much as possible in contact with Weber’s texts we have added an ap-
pendix to this special issue with a correspondence table: for each reference to 
Wirtschaft und Gesellschaft (WuG) the table contains a conversion to the page 
numbers of a few other well known editions.  
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One of the participants of the group, Devyani Prabhat, volunteered to do some 
language editing on all our texts. We are very grateful for the fast, attentive and 
adequate job she did and are well aware of the load of work this meant.  

At the start of the group the ten readers of Weber initially had problems 
finding a common denominator in the texts of Weber. Over time, with many 
revisions evoked by reviews, by meetings and by mutual readings, the group 
got more and more focused on some common aspects which seemed relevant 
for an understanding of contemporary tensions. These aspects concern pri-
marily the frame of analysis of Weber. Four elements of this frame are dis-
cussed in many contributions: that the concept of a legal order can be under-
stood as a practice and as a representation of a practice, that Weber has a domi-
nation-centred perspective; that Weber disregards the need for the institution of 
belief-structures by law and that Weber disregards differences between legal 
and extra-legal/instrumental forms of formalisation.  

As a result of our long cooperation the different contributions are intercon-
nected in many respects. For this reason the table of contents does not express a 
specific sequence of the issues treated in the different articles. We will suffice 
here with a short overview.  

Joris Kocken argues that scientists in the empirical tradition of legitimacy 
studies disagree on a wide range of important issues. Still they all use one or 
more basic assumptions derived from the conventional reception of Weber’s 
concept of legitimacy: that legitimacy as a non-normative concept can be used 
to determine by observation the legitimacy of a certain exercise of power; that 
law is, seen by itself, at least potentially, good and that the western style of 
legal order can be used as a recipe to create a stable state. These three assump-
tions can partly be traced back to Weber, partly they are characteristics of a 
specific interpretation of his texts. Together they make the sociological dis-
course self-contained and prevent an open discourse about the good society in 
which different social disciplines partake. 

The present day nationwide protests against the Patriot Act in the United 
States offer, according to Devyani Prabhat, the possibility to test Weber’s the-
ory of legal legitimate domination. By looking at why people may refuse to 
comply with a law Prabhat asserts it is possible to examine whether legal le-
gitimate domination is generated by the formal rationality of laws. To establish 
this, resolutions adopted by citizens all over the United States to resist compli-
ance with this law are scrutinized in this article. It appears that values internal 
to the legal system do not play a predominant role in resistance, but social, 
political and ethical values which are external to the legal system do so. Domi-
nation appears legitimate to the dominated when the internal and external val-
ues overlap. Thus legal legitimate domination does not appear to be generated 
solely by the nature of laws in a legal system.  

Oliver W. Lembcke argues that legitimacy can be viewed as a process and as 
a product. As a process it results from the interplay between claims and beliefs. 
Weber emphasizes the claim dimension, but neglects the belief dimension. He 
mistreats thus legitimacy as a product i.e. as a ‘given’ mode of coordination. 
This misconception can be repaired by focusing on the value-rational affirma-
tion of the legitimizing foundation of such a mode of coordination. The ques-
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tion is thus how the belief in legality as a legitimizing foundation of domination 
can be kept alive in modern times and what Weber has to say about this issue. 

The challenge for Erik de Bakker is to frame Weber’s conception of legiti-
macy in such a way that his (descriptive) sociological understanding of modern 
society and its sources of legitimacy can be connected to his (normative) phi-
losophical perceptions of modernity. Weber is pretty close to Simmel and Tön-
nies in his interest in the binding forces that bring the people together in one 
community. He is primarily interesting as a predecessor in a certain way of 
republicanism nowadays mainly adopted by communitarians. 

One of the main reasons why Weber’s conception of formal rational law 
could not be sufficient in modern times as the main source of legitimacy is, 
according to Niels van Manen, that it is not empty and neutral, but reflects the 
nineteenth century liberalism. Weber could only introduce formal rational law 
as the main source of legitimacy because in his view this type of liberalism 
corresponded with the normal subjective interests of actors. This entails a con-
ception of relative natural law as the final outcome of a historical development. 
As society changed however other types of legality were needed and in fact 
developed. 

Robert Knegt argues that one of the main differences between Weber’s texts 
and the common reception of Weber’s typology of legitimacy is that Weber 
clearly distinguishes between the belief of people in the validity of certain rep-
resentations of order and their actual motives for action. The only relevant 
objection to Weber’s concept could be to show that another conception of a 
legitimate social order would be more adequate. Such a critique is that Weber’s 
conceptual preference for ‘domination’ is not a necessary step. Accounting for 
action is the crucial common denominator in Weber’s rationality concept, and 
anticipation of accountability the crucial mechanism of order. 

According to Rob Schwitters Weber’s analysis of the rationalizing tenden-
cies in western societies suggests that instrumentalization and a rising preva-
lence of formal rationality go hand in hand. The instrumental use of law may 
however undermine the consistent and systematic character of legal order 
which warrants the possibility of individuals to anticipate the legal conse-
quences of their actions. Still the formal qualities as well as the instrumentaliza-
tion are both aspects of rationalization and make law a powerful tool for the 
expansion of the deliberate control over social environment. As Weber indi-
cated with his famous iron cage-concept, rationalization produces negative 
counter effects which imply a loss of control. Schwitters finds tort to be in-
creasingly used as a tool to expand human control, while the socialization of 
responsibility reduces individual control. 

Harry Willekens raises the question if the history of English law falsifies the 
twofold thesis which can be attributed to Weber that capitalism requires the 
predictability of the law and that the predictability of the law is dependent on 
its degree of formal rationality. Willekens concludes that it is not the continen-
tal logical system of norms which produces the needed legal certainty but the 
independence of the judge vis-à-vis both parties and the state. If this is the 
kernel of formal rationality then in England there was formal rationality earlier 
than on the continent. 
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Liesbeth Huppes-Cluysenaer argues that the key concept of Weber’s descrip-
tion of the development of law – formal rational law – is confused. Because of 
this confusion Weber fails to appreciate the rational nature of Roman law and 
English common law, which he at the same time clearly establishes in his de-
scription. Weber therefore does not fully recognize the enormous change the 
law has undergone during Enlightenment. The failure to understand this change 
from ancient conceptual law towards modern instrumental law shows that We-
ber has not been capable to free himself from a mechanistic view on human 
relations in spite of his clear vision that such a mechanistic view entails the 
imprisonment of mankind in an iron cage.  

In the European Joint Administration there is, as Enrico Peuker argues, le-
gitimate domination in the sense of ‘according to legal rules’, while it is very 
difficult to get democratic acceptance. According to Weber democracy cannot 
play a major role in the context of legitimacy, because democracy in fact only 
seeks to level the governed in face of the governing group. There is a tension 
between democracy and bureaucracy because of the fight of democracy against 
notables and against election limitations to candidates with special expert quali-
fication. Weber thus suggests that not democracy but alternative concepts of 
legitimacy such as procedural, participative, deliberative and output-oriented 
concepts have to be taken into account. 

 
 





 

 

Questioning Legitimacy or Why Social Scientists Find 
Legitimacy Where None Exists 

Joris Kocken 

Legitimacy is an important concept. It is connected to one of the most funda-
mental political questions we can ask ourselves: what is the best social order we 
can strive for? The best attainable social order we can think of, the social order 
we want ourselves, our families, friends and others to live in, that social order 
we will call legitimate. The questions are difficult to answer. How should this 
legitimate order look like? What division of power is necessary? What roles 
must be played? What institutions should be erected? And, what should be its 
leading principles?  

Although some may claim that the current liberal capitalist states in the 
West are close to perfect social orders, there are no good grounds to take these 
claims seriously.1 The success of authoritarian state capitalism in China, the Far 
Eastern critique on the universality of current human rights, the self conscious 
Islamic claim to a religious fundament for the state, the resurgence of nation-
alism and protectionism in Western states, they are just a few of the develop-
ments that today question our ideas about what good societies should look like. 
The question of which social order is just, useful, natural or, if you please, god 
given, is as open and as pressing as ever. 

The question of the good society has been posed for thousands of years. In 
the last two centuries the debate on this issue was heated. In the late nineteenth 
century political philosophers were joined in their discussions by thinkers from 
the new social science: sociology. 

An important contribution to the social scientific discussion about what 
should be an acceptable social order was made by Max Weber (1864 – 1920) 
with his concept of legitimacy. Weber aimed to develop a value-free sociology 
which could generate concepts that could describe and evaluate social orders in 
a neutral way. His concept of legitimacy, which will be explained later, is such 
a concept.  

Weber’s work is influential. Especially after the Second World War many 
scientists started to work with his concept of legitimacy.2 The way Weber’s 
concept of legitimacy was received, in the empirical tradition of legitimacy 
research, has surprised and worried me since I encountered it.  

                                                             
1  For such a more recent and popular claim: Fukuyama (1992). 
2  Especially the interpretation of Weber’s work by the American sociologist Talcott 

Parsons, brought him to the core of western sociology. Parsons was very influential 
in the fifties and sixties of the 20th century with his structural-functionalist approach 
in sociology. See, for example, Parsons (1937). 
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It is this reception of Weber’s notion of legitimacy, which I will criticize in this 
article. My main line of argument will be that, firstly, Weber did not and could 
not succeed in developing a clear and value-free concept of legitimacy. I will 
argue, secondly, that his concept of legitimacy led him, and many after him, 
away from the discussion they should contribute to, the discussion about desir-
able social orders. Instead the empirical tradition led to affirmation of question-
able social orders as legitimate. My conclusion in this article is that the discus-
sion about legitimacy cannot and should not be a purely sociological one. We 
must stop using Weber’s concept of legitimacy in that way and reclaim legiti-
macy as a concept for open political discussion. 

In this article, I will first introduce Weber’s concepts of legitimacy and 
social action. I will point out that both concepts are problematic. The legiti-
macy concept suffers from implicit normative notions about desirable social 
orders, his theory of social action is too rationalistic and cannot explain the 
process of legitimacy formation in individuals. I proceed with a discussion of 
the reception and use of this Weberian concept in the post war period, espe-
cially in the empirical tradition. I will explain that legitimacy came to be 
closely connected to legality and stability and why legitimacy was so often 
‘found’. Furthermore, I work out some of the major shortcomings of the current 
empirical use of legitimacy. I explain why I think that received notions of le-
gitimacy need, at the very least, a thorough overhaul to meet the needs of the 
current discussions. I close with a call for reconnecting the empirical and nor-
mative traditions in studying legitimacy. 

 
Weber’s concepts of legitimacy and power and his theory of social action 

 
Weber’s work is impressive, both in size as in depth and brilliance. His work is 
a treasure trove of ideas, but lacks a clear unity and ‘.. resembles a stone quarry 
filled with monumental statues in varying degrees of completion, some only 
beginning to emerge from the rocks, others finished to perfection …’3. Weber’s 
concepts are often highly abstract and encompass vast areas of the history of 
societies. His words do not speak for themselves, they need (a lot of) interpreta-
tion. What Weber meant is impossible to reconstruct, we lack the historical and 
cultural context in which he wrote and spoke. First, a few words about the way 
I tackled this problem, I then proceed with explaining his concepts around 
legitimacy. 

I will construct (and not reconstruct) a view of Weber’s ideas with the help 
of three of his works, Wirtschaft und Gesellschaft, Wissenschaft als Beruf, and 
Politik als Beruf. My interpretation in this article is built on what I perceive as 
connections between those works and my view of Weber as a historical person 
(lawyer, sociologist, prominent thinker of his country) acting in his time. This 
was a time of great political upheaval and instability, highlighted by the emer-
gence of Germany as a powerful and politically unstable nation-state, the Rus-
sian revolution and the First World War.  

 

                                                             
3  Kronman (1983), p.2. 
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Which of Weber’s concepts are relevant for a discussion about legitimacy? I 
will shortly introduce his concepts of power, authority, legitimacy and social 
action. But before that, a few words on the characteristics of his concepts. 

Weber stated that his concepts were ideal types. These idealtypical concepts 
formed the measuring sticks with which the social world he wanted to discover 
could be described and evaluated. The ideal types were also rational models of 
behaviour. Cotterell understands the notion of ideal type as: ‘… a model of 
rationality which can aid in understanding the meaning or motivation under-
lying actually observed social action. It provides a yardstick against which 
empirical reality can be compared’.4 The ideal type is thus an attempt to formu-
late a pure theoretical concept, but with at least a possibility of observance in 
the real world. An impossibility, which shows itself also in his not completely 
unambiguous use of this ideal type quality in his concepts. In his work strictly 
defined abstract concepts of rational behaviour stand side by side with more 
nominal concepts that seem to be derived from what Weber physically ob-
served in his historical anthropological studies. 

A central concept in Weber’s work is social action. Social action is the fun-
damental concept in his sociology. It supports a theory of studying in detail the 
behaviour of interacting actors. Action is human behaviour to which the acting 
individual attaches subjective meaning. It can be overt or inward and subjec-
tive. Action is social when, by virtue of the subjective meaning attached to it by 
the acting individual(s), it takes into account the behaviour of others and is 
thereby guided. Social action may be oriented to past, present, or predicted 
future behaviour of others. Others may be concrete people or indefinite plurali-
ties.5 I will elaborate on this concept a little further on in this article. 

Power is the chance of a person or a number of persons to realize their own 
will in a social action even against the resistance of others who are participating 
in the action.  

To exercise (societal) power on a more stable base, raw power will not do. 
Domination is needed. Domination (authority) is defined by Weber as the prob-
ability that certain specific commands (or all commands) will be obeyed by a 
given group of people. A certain minimum of voluntary submission is neces-
sary; thus on the part of the submitter there is an interest (whether based on 
ulterior motives or genuine acceptance) in obedience. 

And, as Weber states, every domination will look for more stability by try-
ing to raise the belief in the legitimacy of that domination. In Weber’s concepts 
legitimacy is thus, in terms of social action, the result of a certain social process 
wherein its subjects attach certain meaning(s) to a certain existing domination. 

 
In this last remark about domination seeking legitimacy we already find a key 
element in the confusion over legitimacy. In other parts of his work Weber is 
talking of legitimacy itself. Perhaps Weber himself supposes that (from at least 
a sociological point of view) there is no difference between the belief in legiti-

                                                             
4  Cotterrell (1984), p. 159. 
5  The original German text with the definitions of his concepts, can be found in WuG 

(1985) p. 11. 
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macy or legitimacy itself? Are we looking for a belief in legitimacy or are we 
looking for legitimacy itself, or are they the same thing? 

The answer to these last questions is important. There seems confusion 
about what Weber means with legitimacy. Is it a normative concept open to 
philosophical discussion or is it the belief in legitimacy that is relevant? Can, in 
other words, legitimacy simply rest on any belief that constructs legitimacy no 
matter how wrong or mad this belief is, or can those beliefs be wrong because 
an ethical yardstick must measure legitimacy of a political order? 

Many social and political scientists have answered this as legitimacy being 
the same thing as belief in legitimacy. This is the way in which Weber’s legiti-
macy concept is widely received. 

It is the conventional reception of Weber. This reduction of legitimacy into 
a belief in legitimacy (which cannot be clearly found in Weber) opens up the 
tradition of research in political and social research that ‘finds’ legitimacy in 
many cases. This concept of legitimacy is completely disconnected from the 
normative tradition in legitimacy. Social orders that are from a moral point of 
view illegitimate can be found to be legitimate, simply because the participants 
of that order ‘believe’. 

It is this use of legitimacy I oppose. But before I elaborate my opposition 
further: Is the conventional reception of Weber the right one? 

 
Normative elements in Weber’s concepts 

 
Weber, as I understand him, did not choose for a simple reduction of legitimacy 
to a belief in legitimacy. There are normative notions that can be found in We-
ber’s works that should be connected to his concept of legitimacy.  

Weber’s work has some other key ideas around legitimacy that provide a 
glimpse in his normative orientation on legitimacy. He sketches three typical 
ways in which legitimacy of domination in societies can be realized.6 He tells 
us that since ancient history stable societies can be understood as partly realiza-
tions of the ideal types of either traditional authority or charismatic authority. 
More recently, with the formation of the modern state, a third stable social 
order, has developed. It leads him to the formulation of the ideal type of the 
legitimacy by legal bureaucratic domination. 

This idea of historical types of legitimacy can be explained in this way. 
Overlooking history and the endless following up of societal forms, and exer-
cises of power in it, three essential ways of securing stable societal power can 
be deduced. The first is based on tradition. The existing division of power and 
exercise of such power in a traditional society is handed down from the older 
generations to the current members as an order that must be followed precisely 
to secure the future of their society. The members believe the current order and 
their current leader follow a holy (or at least not to be disputed) tradition and 
are ready to accept this order. The second form of legitimate exercise of power 
is based on the extraordinary qualities, the charisma, of the leader of that soci-

                                                             
6  The presentation of the three types has the ambivalence I mentioned before: Are 

these ideal type concepts or generalized nominal concepts? 
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ety. The qualities of the leader make him or her exclusively suited to lead them. 
The members of society are his ‘followers’ and are ready to obey his orders 
without questioning them. The third type of legitimate exercise of societal 
power, the legal bureaucratic domination, comes in the form of an impersonal 
system of officials whose actions are controlled by (formal rational) law and 
who are expected to fulfil their given task rationally. The third form is often 
identified with ‘rule of law’ or ‘rechtsstaat’. 

Two things in the typology are interesting for our search in Weber’s work 
for normative notions of legitimacy. One is the hierarchy Weber sees in these 
types of legitimate power. The second is the more implicit notion that the third 
form of legitimacy points to a morally superior social order as compared to the 
others two types. 

The discussion of the three types reveals a hierarchy in them. Traditional 
legitimacy is brought in as a vanishing form of legitimacy, the ongoing and 
unstoppable rationalization of social life, the disenchantment of the world, 
undermines everything that is sacred, and holy ways do not appear so sacro-
sanct anymore in the eyes of modern man. Charismatic power is not only un-
stable (how long can the undisputed leader persist in his superiority over his 
emotional followers?) but often also highly irrational. The logic of history, 
which Weber interprets mainly as an expansion of rational action over irrational 
action, tends to favour societies that are of the third type. Weber seems to pres-
ent in a different way his own variety (after Hegel and Marx) of the end of 
history thesis. The world will become inevitably more and more rational-the 
legal bureaucratic type society. The most rational ordering of power in a state, 
is the end stage of social development. 

But my second point is that bureaucratic legitimate orders are not only more 
rational orders, they are also found by Weber, in a moral way, to be better than 
other societies. This is perhaps controversial for neo-Weberians, who tend to 
accept Weber’s claim of his constructing a value-free sociology on face value. 
So I will try to argue this point a bit more. In my view the speech called Poli-
tics as vocation, which Weber delivered in 1918, gives some useful insight into 
his views on the relation between normativity and politics.7  

Politics as a Vocation is an interesting and lengthy overview of historical 
developments in societies worldwide, leading up to the then present state of 
affairs. In his speech, he returns often to the class he admires and deems neces-
sary in the modern state. Speaking about much needed reforms in the USA he 
says: ‘The reform works out in such a way that university-trained officials, just 
as incorruptible and quite as capable as our officials, get into office (…).’  

Germany in 1918 was already for quite some time politically in stormy wa-
ters. The revolution of 1918 had just occurred, strong and violent ideologies on 
both the left and the right dominated the political landscape. Much of the politi-
cians of his time were to Weber’s distaste. He scorned them for their lack of 
ideas, their bigotry and vanity and their lack of democratic spirit. He turned 
against their absolute ethics of ‘good intentions’ which made wars good and 

                                                             
7 Politik als Beruf, speech delivered at Munich University in 1918, published in 1919. 
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peace bad. He argued for an ethic of responsibility ‘… in which case one has to 
give an account of the foreseeable results of one’s action.’  

Weber had no trust in politicians, but he did trust in certain, perhaps inher-
ent, qualities of law and civil servants; the two central agents in his most fa-
voured legitimacy type. 

I conclude that there are normative notions in Weber’s work connected with 
his legitimacy concept. But these normative notions are hard to pinpoint and 
raise more questions than answers. For example, the belief in the impartiality 
and competence of civil servants and the rationality of the rule of law, are con-
tested ideas and cannot be taken for granted. But at least one thing must follow 
from it. If Weber is not disconnecting legitimacy from morality, then an inter-
pretation of Weber’s notion of legitimacy as meaning just the belief in legiti-
macy cannot be accurate. 

 
Unsolved problems in Weber’s concept of social action 

 
There is another problem that has an impact on the legitimacy discussion. The 
problem is Weber’s definition of social action.The problem is that his theory of 
social action is (a) too rationalistic and (b) cannot explain the process of legiti-
macy formation in individuals. 

I already introduced his concept of social action. Action is human behaviour 
to which the acting individual attaches subjective meaning. It can be overt or 
inward and subjective. Action is social when, by virtue of the subjective mean-
ing attached to it by the acting individual(s), it takes account of the behaviour 
of others and is thereby guided. Social action may be oriented to the past, pres-
ent, or predicted future behaviour of others. Others may be concrete people or 
indefinite pluralities. 

Schutz pointed out that Weber’s idea of social action is flawed.8 While We-
ber is focused on the formation of intersubjectively shared or ‘objective’ mean-
ing, Schutz focuses on the formation of subjective meaning. He shows that the 
idea of rational social action of Weber cannot theoretically describe this last 
process. The problem is located in the ideal type concept itself. Meaning is for 
example often given after an actual (inter)action has happened.9 So meaning 
cannot, as Weber’s says it can, base the formation of objectives on which to act. 
Not only are people less rational (that can be expected and is not a problem 
from the perspective of the ideal type concept), but also people cannot act in 
the rational way Weber conceptualizes. 

The concept of legitimacy is thus built on a flawed concept of human be-
haviour. This conclusion has some ramifications for the discussion on legiti-
macy. It makes it harder to label certain behaviour as ‘showing’ legitimacy. 
The complexity of behaviour reduces the possibility of interpreting behaviour 
as ‘rational’ by simply tying possible ‘reasons’ to it. The problem in Weber’s 

                                                             
8  Schutz, Alfred (1972) The Phenomenology of the Social World. The original Ger-

man text is from 1932. 
9  Knegt in his contribution to this special issue, states that Weber was aware of this 

problem and built the accountability into his concept. 
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concept of social action makes it therefore much harder for the scientists in the 
empirical tradition of legitimacy, to ‘prove’ the existence of a legitimate social 
order.  

 
Current use of legitimacy in the empirical tradition 

 
In the current debate two ways of handling legitimacy by scientists can be dis-
cerned. The first is the empirical tradition, more or less closely connected to the 
use of legitimacy by Weber. It is in this tradition that claims are made about 
legitimacy being actually ‘found’ in existing social orders. The second is the 
normative tradition wherein the notion of legitimacy is seen as a value-oriented 
normative notion. In this second tradition a social order can only be legitimate 
when a citizen of a state makes an informed value judgment about the qualities 
of that social order.  

The first tradition will be discussed in this section. In my conclusion I will 
return to the second notion because I believe in our future discussions on le-
gitimacy we cannot do without it. 

The empirical tradition in legitimacy is mainly constituted by work of soci-
ologists and political theorists. A certain reception of the Weberian concept of 
legitimacy forms in that strand of thinking an important starting point for think-
ing about legitimacy of the exercise of power. In many handbooks about politi-
cal and sociological theory this reception of Weber’s definition of legitimacy 
and of the three Weberian types of legitimacy is the final (or at least the last) 
word on this issue. In fields of socio-legal studies and international conflict 
studies legitimacy is a key concept.10 
What’s the problem with this reception of Weber’s concept of legitimacy in the 
empirical tradition of legitimacy studies? First a point of caution. Scientists in 
the empirical legitimacy tradition disagree on a wide range of important issues. 
Still they all use one or more basic assumptions of what I call the conventional 
reception of Weber’s concept of legitimacy. These assumptions are wrong. 

What are these basic assumptions in the empirical tradition? Three assump-
tions in the empirical tradition stand out. First, there seems to be a strong con-
viction that legitimacy can be a pure non-normative concept. This assumption 
is an important starting point for the empirical tradition. Social scientists have 
in that view the instruments (for example value-free concepts) to determine by 
observation if a certain social exercise of power is legitimate or not. The nor-
mative discussion (for example in philosophy) about legitimacy can in this 
view be safely ignored. 
                                                             
10  I will mention here just a few of the many examples of work in the empirical tradi-

tion. In Dutch sociology: Ultee, Arts and Flap (2003), an influential handbook. In 
Dutch Legal sociology: Hoekema (1991), Hoekema en Van Manen (1994), De Bak-
ker (2001) and Weijers and Hertogh (2007). In Dutch science of politics: Tromp 
(2004). In Dutch Theory of Law: Franken and others (2001). In the field of study of 
International relations: Scharpf (1998), Lord & Beetham (2001) and Moravsick 
(2002). Policy documents of political institutions like the UN, EU and the OECD, 
build their use of the concept of legitimacy also on the empirical tradition. For more 
information see the websites of these organizations. 
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Second, in empirical studies a connection is often made between legitimacy and 
legality.11 The connection is based on the idea that law in general or a certain 
type of legal order, specifically, is logically connected to legitimacy of the 
existing powers that form the state. In that view the idea of law is, seen by 
itself, at least potentially, good. The generality of rules, the possibility of trans-
parency of rules and the idea that law can bind power, are implicitly or explic-
itly adhered to and evaluated as producing legitimacy in itself. This strand of 
thinking stands close to the thinking in terms of the ‘rechtsstaat’ or ‘rule of 
law’, as a possible rational and neutral ordering of society by legal rules. In this 
element of the empirical tradition (implicit) normative notions of legitimacy 
can be found. 

Third, as is especially forcefully seen in the area of international relations 
and of (post)conflict studies, legitimacy is connected to stability. The rule of 
law is seen, beside ‘democracy’ and sometimes a ‘market’ economy, as a good 
institution in itself. These ideas are transformed into a recipe book for failing 
states. Policymakers and scientists promote the implantation of western style 
legal orders (simply called ‘rule of law’) in other countries12 in the hope of 
achieving both legitimacy and stability, in one go. 

All three points are worth commenting on. In the next paragraph I discuss 
the relation between legitimacy on the one hand and legality and stability on the 
other. In the paragraph thereafter I discuss the idea of non-normative legiti-
macy. 

 
Legitimacy, legality and stability: connected? 

 
The first question is, is there a connection between legitimacy and legality? 

The connection between legality and legitimacy is, at the minimum, un-
clear. The idea that (all) law in itself or by logic has some form of moral power 
is fundamentally contested. Notions of legitimacy, certainly normative ones, 
are difficult to base on legality. In science (and also outside it) all kind of posi-
tive things are assumed about law. For example, the impartiality of law, the 
necessity and importance of the ‘rule of law’ and the determinacy of law are 
often implied. These assumptions are often not more than assumptions, they 
lack foundation. You can’t just assume law to be neutral, necessary or clear; all 
those ideas must be defended against forceful and in my view intuitively cor-
rect and well documented objections.13 

                                                             
11  Understandably very few scientists say ‘any’ legality will be enough for legitimacy. 

But many construct legitimacy with the help of legality. For example, Luhmann 
(1980) states that law is an important institution for managing normative expecta-
tions in contemporary social order. He points out that the process of law can be in-
strumental in the formation of legitimacy. 

12  Typical countries are, for example, developing countries just after a civil war or the 
fall of dictatorship, or countries in the period before entering the European Union. 

13  The philosophy of law can be seen as a permanent critique on the pretence of impar-
tiality of law. Legal history and legal anthropology show many instances of stable 
and well ordered societies without a rule of law in the current meaning of that con-
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The second question is: does a connection between legitimacy and stability 
exist? I do not understand Weber as saying that a regime cannot be stable with-
out legitimacy. In the literature stability of a political regime is often used as an 
important indication that it is a legitimate regime. This is a wrong idea. Too 
much is made of the idea that the people will rise up against cruel and oppres-
sive regimes. Pointing out the many historic and actual examples of stable and 
legal dictatorships in the past and present will underscore this point. Stability in 
itself cannot say much about the legitimacy of a certain political regime. 

There is another way in which stability comes into our radar screen. The 
stability of the current western states is in modern politics frequently seen as 
proof of the legitimacy of those states. A widely held belief by politicians and 
western scientists that they live in good societies is understandable, but is 
mainly based on a common sense world view and not on a critical scrutiny of 
this belief. Only a substantive and detailed argumentative defence of current 
institutions and an imaginative discussion about the possible institutional alter-
natives, can lead to serious statements about legitimacy of western institutions. 

To conclude,both the connection of legitimacy to stability and to legality is 
problematic. Accepting these connections would lead to a meagre and instru-
mentalist idea of legitimacy. Legitimacy becomes nothing more then a success 
for the state. That could lead to perception of legitimacy of states which are 
highly skilled in manipulating their citizens, for example by control of the mass 
media and the closing of their borders. Clearly immoral social orders could be 
‘found’ to be legitimate. This is an unworkable and highly undesirable idea. 
 
The impossibility of non-normative legitimacy 

 
This last notion of the immoral legitimate state leads me directly to the follow-
ing question: Is it a good idea to assume that a non-normative concept of le-
gitimacy is viable and relevant? 

The whole notion of non-normative legitimacy is built on the view that so-
cial scientists have the instruments to determine by observation if a certain 
social exercise of power is legitimate or not. I find that a strange idea. At first 
blush, it appears, how can establishing facts lead to a normative statement 
(statements like: this practice is legitimate or not)? But we have already seen 
that a whole tradition has answered this question by making the concept of 
legitimacy into a non-moral concept. 

The non-normative, non-moral notion of legitimacy can in its extreme lead 
to seeing legitimacy as an achievement of the state. Less extreme is the strand 
of research that tries to locate legitimacy of some acts of a state in certain types 
of behaviour in its citizens. Here the problems of which behaviour we are look-
ing for and how we could observe it, loom large.  

Are the convictions of the interviewed subjects simply taken as facts, i.e., if 
people call something legitimate it is legitimate? That’s an uncomfortable road 
to take for any scholar. Many problems pop up. Few people use the word ‘le-

                                                                                                                                       
cept. The claim of the determinacy of law is successfully attacked by many scholars, 
for example from Legal Realism and the Critical Legal Studies. 
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gitimate’. What do they know or should they know about the state of affairs 
they evaluate? Do they feel and do what they say? Perhaps we should focus on 
observable behaviour. Can we conceptualize legitimacy as ‘acceptance’, as 
many scholars do? A new myriad of problems appears. Shouldn’t we qualify 
this acceptance? We must at least set as a pre-condition that people are well 
informed about the social order they live in. Which behaviour can be under-
stood as informed acceptance? How much acceptance leads to legitimacy? 

Many scholars circumvent these questions by assuming that certain general 
aspects of behaviour of large groups of people are telling enough to assume that 
legitimacy is involved. Sometimes it seems that absence of protest in the streets 
of a country is enough to assume that the political regime of that moment is 
legitimate. Weber himself leads us astray on this point by preferring the bird’s 
eye view of things above doing research on the level of actual social action. But 
the problems of measurement in the case of highly abstract and very general 
concepts as legitimacy of political power should not be ignored.  

In research the questions should be posed differently. We should leave the 
concept of legitimacy in the first instance out of empirical research. The ques-
tion to be posed is not which social action can be seen as an expression of le-
gitimacy, but what behaviour of the dominated towards the dominator can we 
actually observe and which general conclusions can be attached to these obser-
vations? 

As we have seen, observation by scientists of any social phenomena is a dif-
ficult affair. All observation is theory-bound and/or language-bound. But let us 
put these problems aside for a while and assume that relevant observations of 
facts are to be made. What can we do, if we for example focus on rules in an 
existing social order? 

We can observe social behaviour not in disaccord with the given rules as in-
terpreted by the powers that be14. 

We can through interpretation (in German: verstehen) try to read the rea-
sons for social action in that behaviour and its context.  

We can interview people about the reasons for their behaviour. If this is 
what we as researchers can do, there are still many problems we have to solve 
before we can say anything in connection with legitimacy.  

There is the problem of context, which rules are being ‘followed’? People 
hold many normative angles bundled in their consciousness. If the observed 
action can be seen as motivated on the ground of which normative consider-
ation and in relation to what observed context is it done? In very few instances 
we will observe acts that can be understood as acts related to a specific rule. 

What does it say that a rule is not broken? Not much. There are innumerable 
possible factors explaining certain behaviour. The fact that a rule is not broken 
can in no way tell you something about the status of a rule in the eyes of the 
actor.  

The problem of rational motivation also looms large: how can we know that 
people observe rules and evaluate them in some form before acting? Here my 

                                                             
14  I ignore for sake of simplicity, the relevant discussions about rules, their nature and 

how we can know what the rules are. 
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earlier objection against Weber’s theory of social action is relevant. Reasons 
given by people for their actions are more often justifications for that line of 
action after the act than motives for acting in a certain way. The discourse of 
justification is something completely different from establishing facts on moti-
vation. 

So the distance between the conditionally ‘observable world’ and the as-
sumption of the belief of legitimacy as existing in that world is huge. The as-
sumptions of legitimacy made by scientists are not grounded in sound observa-
tions and not supported by a comprehensive conceptual framework. This is 
assuming facts and not knowing about them. 

There is another important problem touching the empirical tradition. The 
concept of legitimacy has in itself great discursive power. Legitimacy is sought 
after by those with power over others. It generates thus an additional problem. 
The powers that be, from high to low, will either win from being called legiti-
mate or lose by being called illegitimate. This aspect of the daily practice of the 
concept of legitimacy is often ignored. It should not be. 

The daily practices of seeking legitimacy can be seen everywhere. Sitting 
officials will almost always declare their actions legitimate for one reason or 
the other. In fact they often demand that their practice is called legitimate, and 
will attack the persons that question the legitimacy of their actions. Scientists 
observe these officials and judge/evaluate them (as we have seen often without 
good reason) as acting legitimate or not. Citizens, political parties and pressure 
groups also do the same. What the word (not-)legitimate exactly means or 
should mean is seldom explained, but the power of the concept is clearly visible 
in stopping or inviting critiques of certain practices of power. In the last de-
cades the currency value of legitimacy has risen dramatically. Legitimacy is no 
longer a concept for scientists, but a resource in itself, an often opportunistic 
tool in making and breaking social practices. 

The scientific discussion about legitimacy thus cannot be disconnected 
from, and is in fact part of the real skirmishes about the exercise of political 
power around us. We speak about legitimacy in a world wherein all kinds of 
meanings are attached to that word. We must take this into account by includ-
ing this discursive dimension in the discussion about legitimacy. 

I conclude this section. A purely non-normative concept of legitimacy is not 
useful or viable. As we have seen the current empirical approach to legitimacy 
is, even if we only look into the belief in legitimacy, both conceptually as well 
as methodologically not equipped to make any serious statements on the pres-
ence or lack of legitimacy of current exercises of power. The discursive dimen-
sion of legitimacy makes the viability of a non-normative notion of legitimacy 
even more remote. The reception of Weber’s concept of legitimacy in the em-
pirical legitimacy studies leads us to find legitimacy where there is no such 
legitimacy.  

 
Recapturing the concept of legitimacy 

 
I object to legitimacy being forced by the empirical tradition into a non-
normative sociological concept that can be operated without any notions from 
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other fields of knowledge. This is scientism in its pure form. The analytical 
separation between fields of knowledge is reified into an impenetrable barrier 
around the practice of a certain discipline. In general, sociology or social sci-
ence is a field of knowledge much more open and less objective than perhaps 
some of us wish. 

The point of this article is to criticize the neo-Weberian empirical tradition 
in studying legitimacy. Weber in his work was not clear about the key concepts 
of legitimacy and social action and he worked with implicit normative notions 
of legitimacy. One shortcoming of the current research in that tradition is the 
poor match between their abstract and ambivalent concepts and their actual 
power of observation. This ‘empirical emptiness’ leads to crude simplifications 
about legality and stability in some way implying legitimacy. The discursive 
power of legitimacy points also to the insurmountable problems the non-
normative idea of legitimacy suffers from. As a consequence of ignoring these 
shortcomings, scientists in the empirical tradition ‘find’ legitimacy where there 
is none. 

I would like to argue for a full reconnection between sociology and the dis-
ciplines that have to say something different about legitimacy. Sociology is not 
a self-contained discourse and should not strive to be one. Legitimacy cannot 
be a sociological project only; it needs the connection with the discourses of 
psychology, moral and social philosophy and political theory. Talking about 
legitimacy is talking about social action (sociology) in connection to the indi-
vidual evaluating options (psychology) and in relation to normative concepts 
such as justice, equality and freedom. 

Legitimacy is connected to values. The debates about which values are most 
important and how values can guide us by making our social order, are heated 
and open. The social sciences can contribute to these debates by providing 
insights in how societies (could) function. The debate will stay open ended. 
Different positions in these debates will defend different answers to the ques-
tion of legitimacy of a certain exercise of power.  

The discussion about legitimacy should provide an always contested meas-
uring stick to evaluate the exercise of political power. Within the empirical 
tradition that is impossible. The conceptual framework misses concepts to make 
the connection between legitimacy and social action. The measurement of le-
gitimacy in society is flawed by a reductionist view of legitimacy as legality or 
stability. More importantly, the disconnection between sociology and philoso-
phy leads in the empirical tradition to the use of hidden normative notions of 
legitimacy.  

The conclusion is that we not only have to step away from Weber’s concept 
of legitimacy and social action, but also we have to reconnect the fields of 
knowledge regarding legitimacy of domination. In this way we can perhaps 
build the sound foundations for answers to a fundamental political question: 
which exercise of power is legitimate? 



 

 

Examining Weber on Legal Legitimate Domination: 
A Case Study of the Opposition to the Patriot Act  

in the United States 

Devyani Prabhat 

‘WHEREAS, The State of California has a distinguished his-
tory of safeguarding the freedoms of its residents…The State 
of California says that it will not participate in recording, fil-
ing or sharing intelligence information concerning a person or 
organization, including library lending and research records, 
book and video store sales and rental records, medical re-
cords, financial records, student records, and other personal 
data, even if authorized under the U.S.A. PATRIOT Act….’ 

  
-State Resolution of the State of California (Date Pro-
posed: 04/18/05 Date Passed: 02/16/06) Senate Joint Reso-
lution 10 relative to the Patriot Act. Approved by: Cali-
fornia Senate 

 
This article1 is a test of Max Weber’s theory of legal legitimate domination and 
rationalization. I use the present day resistance to the USA PATRIOT Act 
(Uniting and Strengthening America by Providing Appropriate Tools Required 
to Intercept and Obstruct Terrorism Act of 2001: referred to in this article as 
the abbreviated acronym: the Patriot Act or the Act) in the United States as a 
source of empirical data. I examine whether extra-legal moral values have any 
role to play in compliance with or resistance to a law. First, I lay out Weber’s 
views on legal legitimate domination and the rationalization of modern legal 
systems. This discussion will be quite brief since other contributors in this 
volume have elaborated on the nuances of these views. Next, I discuss some 
difficulties and some merits of undertaking an empirical study that attempts to 
test Weber’s theoretical ideas. This leads to a discussion of the case study at 
hand. I situate this study in some earlier scholarly works on this topic. Finally, I 
conclude with a few thoughts on how Weber’s explanation of legal legitimate 
domination is incomplete and inadequate. I argue that this conclusion holds 
even if we make concessions for the limitations of the ideal typical formulation 
adopted by Weber.  
                                                             
1  Grants from New York University and the Research Committee on Sociology of 

Law funded presentations of this article. I would like to thank David Greenberg, 
Wolf Heydebrand and Steven Lukes for their insightful comments and suggestions. I 
dedicate this article to my newborn Anango Dev Prabhat. 
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Rationalization and Legal Legitimate Domination 

 
According to Weber, the modern state monopolises the means of legitimate 
physical violence over a well-defined territory. All political governances in-
cluding democratic states exert some degree of coercive power (Weber 1994). 
But they wish their citizens to perceive that they have the right to exert this 
degree of coercive power. Legitimation then becomes important (Uphoff 1989). 
Legal authority of the state is legitimated by a belief in the formal procedural 
elements of rule by or under law irrespective of the law’s substantive content 
(Blau 1963). Other motivations for compliance with rules such as expediency, 
self-interest and fear of sanctions are transient. For willing compliance of a 
sustained nature a stronger motivation which acts as a guaranty is required. 
That guaranty is provided by the promise of the rule by law and the appropri-
ateness of the state making and enforcing the laws (Fallon 1997).  

In Weber’s work the role of rationalization is crucial for modernization. Ra-
tionalization could facilitate modern economics, politics and society. In the 
context of the modern laws and governance, it is rationalization that may enable 
domination by legal laws. The key impact of rationalization could be to formal-
ize rules so that predictability of outcomes is enhanced. Formal rules may in-
corporate certain values through the codification of ethics.2 In order to ensure 
predictable compliance and outcomes, formal rules may eliminate the effect of 
values external to the legal system such as informal social practices or mores. 
Such a displacement could be in consonance with rationalization and would be 
in the service of modernization.  

For Weber the spirit of rationalization is synonymous with the Western 
world. It is in the Western legal system where if rules are formally correct, 
there is an expectation these should be followed. Sanctions should be accept-
able if they are in accord with a system of rules. This idea, the very foundation 
of Weber’s thoughts on legal legitimate domination, has troubled both philoso-
phers and sociologists deeply. The question frequently asked is where is the 
role for normative evaluation of a social situation in this scheme? It appears 
that Weber excludes individual and collective moral evaluation once the back-
ground rules of exercise of power are in place through the medium of laws. If 
formal, abstract laws operate there is no need for individuals to ponder on mo-
ral issues before obeying a law.3 Some extralegal considerations may be there 

                                                             
2  See van Manen in this volume. Van Manen writes that the concept of formal rational 

law is not value free. Formal rational law presupposes values such as a free autono-
mous individual.  

3  For a contrary view read Knegt’s article in this volume. From a careful reading of 
Weber, Knegt argues that there is space for normative thinking in Weber’s concep-
tion of legitimacy. The contribution focuses on the ‘as if’ formulation in Weber’s 
writings on legitimacy and reasons that such formulation is about ‘displayed ration-
ality’ for social action. Although Knegt and I take similar positions on the need for 
normative evaluation, we differ on whether Weber leaves room for it. I assert that in 
the Weberian scheme of rationalization, modernization and legitimation there cannot 
be much scope for moral evaluation by subjects. If individuals ponder on laws and 
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prior to obedience, e.g. administrative issues or technical problems or say, 
issues of enforcement or classification, but moral considerations seem fore-
closed by the presence of a law. 

 In the context of power and domination this can be quite disturbing. One 
historical example is of the Nazi regime—was Nazi rule ‘legal legitimate 
domination’ assuming its laws satisfied the criteria of formality and abstrac-
tion? This cannot be answered easily from Weber’s work which leaves little 
scope for moral evaluation of power play (Schmitt 1932, 2004; Beetham 1991). 
His ideas could possibly sustain a conclusion that a regime like the Nazi regime 
is legitimate as long as its laws are formal and abstract (Schmitt 1932, 2004). 
While Weber may agree that some legitimacy claims are not accepted by sub-
jects he does not investigate why these are not accepted by the subjects. 
(Beetham 1991). This leaves his theory of legal legitimate domination incom-
plete.4 

 
Problems and Merits of an Empirical Test of Legal Legitimate Domination 

 
Guided by an intuitive sense of something amiss, several scholars have tried to 
establish whether Weber is right or wrong (Grafstein 1981, Tyler 1990). Since 
Weber’s work is about social behaviour, his theory can be tested only against 
empirical examples of such behaviour. Testing Weber has been difficult for 
primarily three reasons. First, since Weber’s theory uses a methodological tool 
of ideal types, he is not laying out hard and fast rules for real life conduct. 
However, the essence of his theoretical formulations should hold true in an 
empirical test even if only to a limited extent. Ideal types are not abstract ex-
amples divorced from all reality. Rather, ideal types are akin to cartoons in the 
art world. Cartoons capture the prominent features of objects. Their counter-
parts are not present in complete forms in the real world. Ideal types similarly 
highlight certain prominent idealised features in order to make social study 
more systematic. Just as the subjects of good cartoons are easily recognisable, 
ideal types too bear great resemblance to the social reality they describe. The 
distortions do not make it impossible to test the theory they construct. Second, 
and more importantly, Weber discusses situations which may not manifest any 
external behaviour which is easily observable and recorded for studies. For 
example, compliance with laws or stability of a regime need not result in any 

                                                                                                                                       
then decide whether to obey or not to obey a law the efficiency of the legal system 
will be severely reduced; an outcome antithetical to demands of modernization. My 
position is closer to Lembcke’s view on this point. In Lembcke’s view Weber em-
phasizes the claim dimension but ignores the belief dimension of legitimacy. This 
creates a problem of asymmetry. Lembcke argues that legitimacy is a dynamic pro-
cess resulting from the interplay of claims and beliefs and a structure of social orien-
tation.  

4  Huppes-Cluysenaer in this volume finds other problems with Weber’s views on 
legal legitimate domination. According to her Weber confuses an instrumental and a 
legal concept of law. In her view Weber understands that it is not possible to discern 
a unified will of the people. This could be a reason why Weber does not examine the 
beliefs of the people. 
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observable change of conduct. Third, compliance with laws can happen for a 
variety of reasons. As discussed, Weber himself lists expediency, self interest, 
and habit in addition to legal legitimate domination. Since legal legitimate 
domination is a bedrock reason for compliance it may never surface in any 
empirical situation. It would be nearly impossible for a social scientist to find a 
situation where there is evidence that people obey the law because of its formal 
and abstract nature. If someone does not violate a law it does not automatically 
follow that s/he is obeying the law. Amongst numerous other possibilities, one 
may just ignore a law or be busy. Resistance to a law, however, requires some 
change in conduct which is observable and explicit. After investigation specific 
reasons can be attributed for resistance. 

While Weber is trying to explain stability through legal legitimate domina-
tion, examining reasons for instability and what may stabilise a situation may 
be more fruitful for testing Weber. A similar idea which is widely accepted in 
conflict studies is to seek causes for wars in order to understand generally 
prevalent peace times. To test Weber it may be necessary to look for situations 
where people actively behave in a manner where they refuse to comply with a 
law. Situations where citizens in a western legal system oppose or resist a law 
could provide evidence of why people ordinarily comply with the law and why 
sometimes they refuse to do so. Declaratory protest actions such as flag burning 
or protest marches are significant acts of resistance but these would not provide 
clear reasons for why people resort to resisting a law. A rich empirical source 
would be one where citizens of a regime list out cogent reasons for refusing to 
comply with a law.  

Records of ongoing protests against the Patriot Act provide such a source. 
Several American states and cities, spread out geographically all over the 
United States, have passed detailed resolutions critical of the Patriot Act. Pres-
ently, there are 414 such resolutions.5 These resolutions set out reasons for 
opposing the Patriot Act and for seeking its repeal and modification. They list 
the imperfections of this law which once cured would render it fit for compli-
ance. For our purposes this is very useful as we can examine the kind of rea-
sons forwarded by those who resist. If reasons for compliance or non-
compliance and/or resistance are drawn from within the legal system, there is 
support for Weber’s view that legal legitimate domination is generated by the 
nature of the laws because these demonstrate the independent effect of law on 
domination. The more a legal system looks to itself for guidance rather than to 
external values such as extra-legal social, political or ethical norms, the greater 
the degree of relative autonomy of law and consequently the greater the support 
for Weber’s views on legal legitimate domination. Conversely, the more exter-
nal social, political or ethical values impinge upon people’s reasoning for why 

                                                             
5  Out of these 406 are community (local and county) resolutions and 8 are state-wide 

resolutions. Data obtained from the webpage of the Bill of Rights Defense Commit-
tee, an organization founded in November 2001 to engage communities across the 
country in the debate about civil liberties and antiterrorism legislation that threaten 
liberties. http://bordc.org/list.php?sortChrono=1 & http://bordc.org/about/ last vis-
ited 5th January 2008. 
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to obey a law, the greater the support for the view that a normative evaluation 
cannot be replaced by formality and abstraction of laws (i.e. the internal charac-
teristics of the law). The question to ask is why there is instability. Is it because 
the criterion of rational formality is not fulfilled? Alternatively, is it because 
extralegal moral values are violated? 

 
Introduction to the Case Study 

 
Opposing the Patriot Act has evolved into a social movement of sorts today 
largely due to the concerted efforts of various organizations, communities, and 
local and state governments (Cole, Dempsey 2002). Public support for the Act 
has dropped significantly from the time of its enactment in the aftermath of 
terrorist attacks on the World Trade Center in 2001.6 By 2005 it was at an all 
time low with a majority of Americans polled indicating that the Act did not 
protect the security interests of the nation, and that its provisions trampled upon 
civil liberties (Iftikhar 2005). Most of the resolutions critical of the Act are the 
result of coordinated advocacy at a national and local level by various civil 
society organizations. Civil liberty organizations, for example, the American 
Civil Liberties Union, Amnesty International USA, Bill of Rights Defense 
Committee and the Center for Constitutional Rights, have strongly opposed the 
Patriot Act. It does not appear that this resistance is merely or solely because of 
political differences. The protests are too widespread and concerted to be gen-
erated by partisan political interests alone.7For example, in addition to city and 
state level political bodies, various labour unions8 and professional membership 
groups such as the American Bar Association,9 American Library Associa-
tion,10 and the National Federation of Press Women have adopted resolutions 
critiquing the Act and condemning its effects. Taken as a whole, the resolutions 
adopted by various democratic bodies represent the political will of 85,282,092 
Americans.11  
                                                             
6  Shifting public attitudes is documented in opinion polls.  
 http://www.usatoday.com/news/polls/tables/live/2004-02-25-Patriot-act-poll.htm  
7  A press release on the Bill of Rights Defense Committee Website says, ‘The con-

tinuing escalation of the nonpartisan grassroots movement challenges the Bush Ad-
ministration's assertion that Americans overwhelmingly approve of the Patriot Act.’ 
http://bordc.org/press/pr4-29-04.php  

8  The following Labour Unions have passed resolutions criticising the USA 
PATRIOT Act: California Labour Federation AFL-CIO, International Longshore 
and Warehouse Union, Los Angeles County Federation of Labour, AFL-CIO, Min-
nesota AFL-CIO, San Francisco Labour Council, United Electrical (UE), and Wash-
ington State Labour Council. Some other organizations to pass resolutions are 
League of Women Voters, American Association of Law Libraries, Middle East 
Studies Association of North America, Music Library Association, National League 
of Cities, and Veterans for Peace. 

9  February 14, 2006. 
10  January 29, 2003, and June 29, 2005. 
11  Compare this to the present population of the United States of America which is 

301,139,947 (July 2007 est.). https://www.cia.gov/library/publications/the-world-
factbook/print/us.html 
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The Contents of the Resolutions and Underlying Values 

 
Most of the resolutions refer to the deficiencies of the various provisions of the 
Patriot Act. They refer to the security threat of terrorism and the need to protect 
the nation. They proclaim that civil liberties are not to be sacrificed for national 
security. After affirming various values, the resolutions seek review of, changes 
to, or repeal of the Patriot Act. Some of the resolutions are more strongly 
worded and confrontational than others. The resolutions seek protection of 
various liberties and rights. Drawing attention to the political history of the 
country, the importance of dissent to democracy, and the importance of di-
versity, the resolutions enumerate values enshrined in various legal documents 
such as the US Constitution, The Declaration of Independence, The Bill of 
Rights, and various State constitutions. They express support for laws that 
conform to those principles which form the core of the American nation. On the 
face of it, this appears to support the legal autonomy claims, i.e. looking at 
values internal to the legal system for compliance (Sterling and Moore 1987).  

However, on closer scrutiny this does not hold true. The protests do not 
draw only from a legal discourse. The resistance is a moral discourse which 
refers to legal documents and principles to highlight the importance of democ-
racy and constitutionalism as end values. Through these resolutions Americans 
have expressed their moral commitment for democratic institutions and their 
realization of the importance of values enshrined in their founding documents 
such as the Constitution. The substantive values are not just legal norms con-
tained within the pages of the constitution but larger goals such as preserving a 
culture of constitutionalism and the separation of powers. Democracy is a mo-
ral commitment which is to be safeguarded from legislative intrusions.  

By contrast, it is commonly understood that for Weber democracy is a 
means of political control via rationalized institutions such as the Parliament 
rather than an expression of values. It is top-down control and would involve 
neither self-realization nor moral commitment of the nature we find in these 
resolutions. Weber generally uses ‘rationality’ to mean the use of ‘explicit, 
abstract, intellectually calculable rules and procedures [in-stead of] ... senti-
ment, tradition, and rule of thumb’ (Wrong, 1970:26). The beliefs mentioned by 
the resolutions are reflective of tradition and sentiment; the kind antithetical to 
Weberian rationality. It is not the abstract law that generates these beliefs. On 
the contrary, drawing on these beliefs, the resolutions urge public officials to 
test the law on the touchstone of American social and political values. For ex-
ample, the City Council of Dorris, California, ‘encourages the public officials 
who represent the citizens of the City of Dorris at other levels of government to 
examine, or as appropriate, re-examine every piece of legislation brought be-
fore them for its impact on our political independence, Constitutional rights and 
individual liberties … .’  

Sentiments such as solidarity amongst the states and cities which oppose the 
intrusions of the Act on civil liberties are prevalent. An illustration is the reso-
lution of Kenai, AK, ‘… many other communities’ governing bodies through-
out our nation have enacted resolutions reaffirming protection of civil liberties 
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and civil rights for all people as granted in the United States Constitution and 
the Bill of Rights …’ Many resolutions draw on previous historical experiences 
of political dissent and suppression. For example the State of Hawaii mentions, 
‘WHEREAS, the residents of Hawaii during World War II experienced first 
hand the dangers of unbalanced pursuit of security without appropriate checks 
and balances for the protection of basic liberties; WHEREAS, the State of 
Hawaii has a distinguished history of safeguarding the freedoms of its resi-
dents; and WHEREAS, the State of Hawaii is comprised of a diverse and multi-
ethnic population, and has experienced first hand the value of immigration to 
the American way of life;’ 

This desire to defend civil liberties and safeguard the right of civil disobedi-
ence is especially acute in urban American regions which proudly proclaim 
their diversity and history of tolerance. The Berkeley, California, resolution is 
an example in point. It states that the Act includes a very broad definition of 
‘domestic terrorism’. Because of its over-breadth it can be used to label acts of 
civil disobedience as domestic terrorism. Political dissent by lawful advocacy 
groups such as Operation Rescue or Greenpeace may be affected as these could 
be termed terrorist organizations. The Act could be used to investigate them 
through wider powers of surveillance and wire tapping.  

The strongly held value of federalism in America has influenced the resolu-
tions as well. ‘Federalism’ is about constitutional structure and distribution of 
powers between federal and state/local governments. The US constitution does 
not exhaustively set out the parameters of federalism. For example, federalism 
includes issues of judicial review, constitutional interpretation, and an evalu-
ation of the role of the courts in defining the scope of federal power (Anderson 
1984; Young 2004). Federalism was strengthened about three decades back 
when there were several fiscal and regulatory programs which involved local 
governments.  

Today local and state governments sometimes seek federal funds and serve 
as implementers of national policy (Sokolow 1987). The Patriot Act mandates 
this kind of cooperation in the context of anti-terrorism law enforcement. Joint 
Terrorism Task Forces set up between FBI and other Federal Agents, state and 
local enforcement agents through Memorandums of Understanding between the 
locality and the FBI are considered important for implementing the Act. States 
are wary of such arrangements.  

Many resolutions forbid any unconstitutional activities by local officials at 
the request of federal agents. By affirming the superiority of the authority of the 
American Constitution, state and local governments make the point that federal 
law is sub-constitutional. Along these lines the State of Montana resolves, ‘… 
that the 59th Montana Legislature admonishes every agency and instrumen-
tality of the state to not: (1) use state resources or institutions for the enforce-
ment of federal immigration matters that are the responsibility of the federal 
government; …’ The National League of Cities represents over 1600 cities and 
towns across the United States. Its resolution ‘Affirming the Principles of Fed-
eralism and Civil Liberties Resolution’ specifies the financial burden on cities 
because of the additional duties on city police departments, libraries, and uni-
versities. Another example is the Honolulu resolution which, like many others, 
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declares that, ‘… no City resources, including law enforcement funds, may be 
used for activities deemed unconstitutional by the State Attorney General or the 
City Corporation Counsel ...’ The resolutions state that cities and states do not 
want to mix intelligence gathering and law enforcement especially if the stand-
ards of criminal investigation are lower than probable cause of criminal ac-
tivity.  

Some vocal critics of the Patriot Act are librarians. The American Library 
Association and other library associations such as American Association of 
Law Libraries, and the Music Library Association, all point out how right to 
privacy of patrons is violated by various provisions of the Act. For example the 
Patriot Act permits officials to seek personal information about the reading 
habits of borrowers from libraries without warrants (Kranich 2003). The 
American Library Association resolution states, ‘WHEREAS, libraries are a 
critical force for promoting the free flow and unimpeded distribution of know-
ledge and information for individuals, institutions, and communities; and 
WHEREAS, the American Library Association holds that suppression of ideas 
undermines a democratic society; and WHEREAS, privacy is essential to the 
exercise of free speech, free thought, and free association; and, in a library, the 
subject of users’ interests should not be examined or scrutinized by others; ...’ 

Another value that seems significant in a discussion of resistance to the Pa-
triot Act is a belief in professional autonomy. Professions have a quality of 
exclusivity which generates high prestige and considerable wealth for their 
members (Friedson 1973). They assert claims of independence and self-
regulation that other occupational groups cannot (Larson 1977). Professions 
have regulatory autonomy through peer review processes, and autonomy vis-à-
vis the state. For example, American Bar Association Ethics and Disciplining 
by members of the legal profession are attempts to preserve this autonomy. 
Professions begrudge demands made by statutes such as the Patriot Act on their 
prerogatives. For example, lawyers resent being required to hand over confi-
dential information protected by the lawyer-client privilege in communications. 
This could be a reason professional groups have been particularly critical of the 
Patriot Act. 

It is not just citizens who draw from values and moral principles in their ar-
gumentation. The state refers to values such as patriotism, nationalism and 
security concerns of citizens in the statute. While the resolutions indicate that 
cities and states would not cooperate with the Federal authorities to implement 
the Patriot Act in its present shape, they also proclaim full support for national 
security measures which are not unconstitutional. Most of the resolutions pro-
pose specific changes which would cure unconstitutionality and ensure the Act 
conforms to democratic principles. They declare once these changes are made, 
the citizens of these states and cities would comply with the law. From these 
statements we can derive the importance of substantive value rationality for 
these citizens. By drawing on various historical experiences, political traditions 
and documents, beliefs and values, the resolutions evidence some reasons why 
people obey certain laws and resist others. While formality of laws and their 
abstract nature may be important, it appears people place much importance on 
values such as federalism, diversity, civil liberties, and in political institutions 
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such as democracy as end values in themselves whether or not embodied in or 
generated by legal documents.  

 
Some alternate accounts 

 
The findings of this case study strengthen the criticisms other scholars have 
made of Weber’s work. The resolutions suggest that when the moral ideas of 
the state and the subjects match, people are more likely to obey the law. Over 
his life time Weber devised an elaborate typology of authority and domination. 
The question arises why did Weber not talk about domination based on a 
matching of moral ideas of the ruler and the ruled? This would have been the 
category of value rational domination which scholars such as Spencer point out 
is absent in Weber’s work (Spencer 1970). Is this an oversight? We cannot 
know for sure from Weber’s writings. Perhaps because of his ideal-typical 
methodology, Weber did not consider value rational domination to be a stable 
arrangement of domination at all. Where the ruler and the ruled have shared 
values, especially in an ideal typical democracy, Weber may have considered 
them equals. In such a relationship there may not be a power differential at all. 
As Knegt points out in his essay, Weber’s approach presumes a domination-
centred perspective and this is the primary problem with his sociology. In a 
similar vein, De Bakker argues that the concept of domination renders Weber’s 
sociology out of tune with modern times.  

In a real world democracy, the moral gap in Weber’s work is apparent. De-
mocracies, however imperfect, strive for value rational domination derived 
from substantive moral principles. It is this concept that is missing in Weber’s 
scheme. Spencer (1970) suggests a fourth category of ‘value rational authority’ 
to complete Weber’s typology of authority. Rational-legal authority derived 
from formal law is not the only kind of domination in a democracy. Value 
rationality may comprise of values outside the legal system as well (i.e. not be 
bound by strict requirements of legal autonomy). For example, an underlying 
extra-legal value is the consent of the governed which legitimizes the Presi-
dent’s domination in a democratic society. Legal legitimate domination may 
explain the election of the President (as per formal laws or the Constitution) 
whereas value rationality may explain continued legitimacy (Friedrichs 1980). 
This may explain the rise and fall in approval of executive authorities such as 
the American President George W. Bush in recent years (Javier 1996). 

Others have tried to make this point in a different way. British sociologist 
David Beetham argues that Weber conflates belief and legitimacy. ‘A given 
power relationship,’ he writes, ‘is not legitimate because people believe in its 
legitimacy, but because it can be justified in terms of their beliefs’ (Beetham 
1991:11). To be legitimate, formalistic criteria are not enough but rules should 
be justifiable by reference to beliefs shared by both dominant and subordinate 
actors (Beetham 1991: 18–20). Drawing on Beetham, it appears legitimation 
for the Patriot Act is incomplete because it is not justified (or inadequately 
justified) in terms of people’s beliefs.  

In our example, for anti-terror laws, the State tries to justify the ‘civil liber-
ties-national security’ trade-off in terms of conserving national security. The 
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legitimation of power is first linked to accounting for negative aspects of power 
especially in a dominant-subordinate relationship of inequality (e.g. the state 
and its citizens) to bring about willing compliance. The threshold justification 
of power (e.g. through a law) is shaped by the dominant party in two ways to 
show that the dominant and subordinate both have the same interests: (a). by 
presenting evidence on why it is justified (e.g. demonstrating why it is neces-
sary to safeguard NY City from terror attacks) or (b).by explicating the interest 
itself (e.g. demonstrating there is panic about national security issues and de-
mand for extensive state intervention. These requirements of justifying the 
negative impact of state power can readily be met for the Patriot Act. After 9/11 
heightened perceptions of future terror threats made it highly likely that citizens 
would be willing to trade civil liberties for state actions which are proposed to 
be security measures.12 Counter-terrorism contains a strong exculpatory dimen-
sion which permits attacks on civil liberties (Johnson, Gearty 2007: 166). Des-
pite this dimension, public support for the Patriot Act has fallen over the years 
because of its impact on core American social and political values.  

Alternate explanations try to plug the ‘moral’ gap in Weber’s work. Without 
considering the impact of moral values on domination we cannot understand 
how support for national security laws does not automatically translate into 
sustained public support for the Patriot Act. We cannot understand why citizens 
have increasingly lost faith in the Act and agitated against it. And, we cannot 
understand why they are willing to comply once some changes are made to the 
Act’s substantive nature.  

 
Potential problems with this study: some comments  

 
While the resolutions are an excellent source of well documented and reasoned 
opposition, one can question whether the Patriot Act is formal, abstract law. To 
borrow from Niels van Manen’s contribution in this volume, ‘rational’ can refer 
to extra-legal considerations to reach instrumental goals. ‘Formal’ indicates the 
wording of the law is conclusive for its use. The Patriot Act’s instrumental goal 
is to counter terrorism. It is formal because it sets out self-contained definitions 
and methods of operation of its provisions. By these standards, it is formal and 
rational. The Patriot Act is abstract since its rules have a general level of ap-

                                                             
12  Davis and Silver conducted a national survey of Americans right after September 11, 

2001 (Davis, Silver 2004). They find that the greater people’s sense of threat, the lower 
their support for civil liberties. They infer that people who previously protected civil 
liberties and personal freedom may compromise on these values for greater security. In 
Britain Johnson and Gearty have studied general attitudes to civil liberties and how 
those views are affected by the specific mention of the threat of terrorism. Their re-
gression models suggest that views on counter-terrorism measures are shaped by cur-
rent events of terror attacks such as the bus bombings in London on the 7th of July 
2005. Respondents interviewed after 7th July were less likely to think that each meas-
ure taken by the state was definitely unacceptable (Johnson, Gearty 2007:161). An im-
portant conclusion is that the very mention of a counter-terrorism measure makes peo-
ple more willing to contemplate the surrender of their freedoms. This is an important 
extra-legal political factor that influences compliance. 
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plicability. Had the rules been particularized and over-specific the Act would 
have lost its abstract character. If the rules are not formal or abstract enough, 
they may contribute to faulty legitimation. The Act could be characterized as 
not formal if it is not enacted through correct pre-established procedure.  

It requires to be seen if the Patriot Act is formal law. At the time of its en-
actment there was very little scrutiny of the Act’s provisions. On October 23, 
2001, the Act was introduced in Congress. Within four days the Act consisting 
of 158 sections was passed by both the House and the Senate and signed into 
law by President George Bush (Saito 2002). However there is no legal require-
ment that legislators read carefully all the bills they legislate upon (no matter 
how desirable this may be). It would be technically wrong to call hasty law 
making a procedural violation. Another procedural irregularity is the signing 
statement with which President Bush re-authorised the Act in 2006. President 
Bush signed the re-authorisation of the Patriot Act with an addendum stating he 
is not obliged to obey requirements of informing Congress about how the FBI 
was using the Act’s expanded investigatory powers. Presidential signing state-
ments are permitted for the President to express the need to retain his control 
over executive affairs. However, the frequent use of these statements by this 
President has encouraged criticisms of misuse of procedure (Savage 2006).13 

These issues fall in the grey area of proper procedural conduct. Since there 
is wide executive discretion in the United States, it would be difficult to say 
these procedural flaws are fatal and take away from the formality of the Patriot 
Act in any manner. Some of the resolutions mention these technical flaws, but 
none of the resolutions treat procedural faults in enactment of the Patriot Act as 
the most crucial reason for opposing the Act. These are mentioned as, at best, 
peripheral and additional reasons to oppose the Act. Some procedural irregu-
larities permitted under the Act are of greater concern to the resolving people. 
For example, ‘The obtaining of records from libraries, bookstores, telephone 
companies, internet service providers, financial institutions, and medical pro-
viders and records of website visits without proper authorisation and any neces-
sary notification; … non-consensual releases of student and faculty records; … 
eavesdropping on confidential communications between lawyers and their 
clients; and … conducting of telephone taps, wiretaps or internet traces without 
probable cause, judicial approval and any necessary prior notice to the subject 
individual.’14 The legislature may legally have the power to make such changes 
but these go against the grain of legal procedures generally followed in 
America. These are objected to largely because they adversely impact demo-
cratic values.  

Another potential weakness of this study is its being a single case study. 
Can we test Weber’s general ideas against one specific empirical situation? 
This could be an aberrant situation. But in fact it is not so. This resistance is 

                                                             
13  In the past President Bush has used presidential authority to question several stat-

utes, including a federal ban on torture and a request for data on the administration 
of the Patriot Act, by means of signing statements (Weisman 2007). 

14  City resolution of Honolulu, Hawaii. 
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similar to other protests documented in social movement literature.15 One such 
example is the protests in the past against the Taft-Hartley Act because of its 
adverse impact on American labour. In these too moral claims were promi-
nent.16 In addition, in this particular case we have multiple resolutions adopted 
all over the country. This facilitates comparative study within the framework of 
a single case study.  

As mentioned before, one criticism of Weber is that he does not consider 
the reasons the dominated party offers for why s/he accepts domination. Here 
we have well documented evidence of what citizens themselves claim about 
why they follow or do not follow a law. Since the citizens are willing to comply 
with the law but are held back by the reasons they forward, this case study is 
particularly suited for a study of legal legitimate domination.  

 
Conclusion: What remains of Weber on Legal Legitimate Domination? 

 
This article’s analysis of the opposition to the Patriot Act indicates that moral 
evaluation to a certain degree is integral to the study of legitimation.17 All sub-
ordinates evaluate and re-evaluate their beliefs in terms of moral principles. 
Constitutional beliefs are connected to morality. Even justification for national 
security measures is dressed in the language of morality. An appeal to patriotic 
values is one example. Almost all the resolutions make moral claims or provide 
reasons on why the Patriot Act is morally unacceptable. The values examined 
(constitutional rights, protection of civil liberties, right to civil disobedience, 
issues of federalism, and professional autonomy) are not exhaustive of moral 
claims involved in non-compliance of law. These are only illustrative of some 
of the important values in terms of which the Act has been resisted. Analysis of 
provisions of the Act and sections of the local and state resolutions critical of 
the Act supports the view that exclusion of the moral element while theorizing 
about compliance is a gap in Weber’s theory.  

There are at least two macro-reasons for undertaking empirical research. 
One is to see what the empirical situation tells about a sociological theory and 
the other is to see if the theory explains anything about the facts. This study has 
brought into prominence the problems in Weber’s ideas of legal legitimate 
domination. But, the question remains, has Weber’s work on legitimate domi-
nation left us with any insight? The answer is it has, but only to the limited 
context of the possibility of resistance. Weber defines domination as ‘the prob-
ability that a command with a given specific content will be obeyed by a given 
group of persons’ (Lukes 1974, 2005: 111-112). Domination that rests upon 
authority entails a ‘certain minimum of voluntary submission.’ (Weber 1947: 
101-109). The use of the word ‘probability’ in this definition indicates that 
                                                             
15  Many writers discuss both how law is an instrument of social change and how law is 

the target of social change. For some examples see Piven and Cloward (1977). An-
other prominent example is the movement against Prohibition brought about by laws 
in the 1920s (Gusfield 1986).  

16  In fact, it would be interesting to research whether there are any instances of resist-
ance to laws where no moral claims are proffered.  

17  The writings of Jürgen Habermas are relevant to this issue. Notably, Habermas1998.  
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that continued domination is not assured at all times. It is within a realm of 
possibility. Weber envisages resistance or possibility of resistance in the con-
text of power since he defines power as ‘…. the probability of individuals 
realising their wills despite the resistance of others.’ (Lukes 1974, 2005: 26). 
Weber’s idea that resistance is always a possibility in power-play rings true in 
our case study. But this does not explain why there is resistance and ultimately 
leaves one intellectually dissatisfied.  
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The Dynamics of Legitimacy 
A Critical Reconstruction of Max Weber’s Concept 

Oliver W. Lembcke 

‘Aber irgendwann wechselt die Farbe: die Bedeutung 
der unreflektiert verwerteten Gesichtspunkte wird unsicher, 

der Weg verliert sich in der Dämmerung. Das Licht der 
großen Kulturprobleme ist weiter gezogen. Dann rüstet 

sich auch die Wissenschaft, ihren Standort und ihren Be-
griffsapparat zu wechseln und aus der Höhe des Gedankens 

auf den Strom des Geschehens zu blicken’ (Max Weber, 
WL, 214). 

 
Complexity of Legitimacy 

 
As with many other political terms which are commonly used both for schol-
arly research and in everyday language, the concept of legitimacy is quite 
fickle. Its shade of meaning shifts to suit its various applications. It can be used 
in a way that is affirmative or critical, normative or descriptive, output- or in-
put-oriented. It is generally assumed—and even expected—that social sciences 
and jurisprudence possess the reflective capacities to provide information on 
the legitimacy of specific systems. In effect, the legitimacy of these sciences is 
just as dependent on this kind of capacity. In this sense, they have inherited a 
part of ethics dealing with the basic question of the good life. While modern 
social and legal sciences have largely bid farewell to statements about the con-
tent of good life, their efforts to deal with questions concerning the social, po-
litical and legal conditions of a successful social environment are part of this 
tradition (see De Bakker in this edition). In this respect the concept of legiti-
macy still serves as an indispensable criterion qualifying existing social con-
figurations (relationships or orders) as ‘rightful’ (Kielmansegg 1971, p. 367).1 

In dealing with legitimacy, it has become common practice to differentiate 
between approaches which are more normative and approaches which are more 
empirical (e.g. Ansell 2001, p. 8704). But this distinction seems to be too 

                                                             
1  The fact that the various sciences—in particular, sociology, political science and 

law—still adhere to the term ‘legitimacy‘ (Berger/Luckmann 1997, pp. 74-76) and, 
instead of altering their conceptual construct (‘Begriffsapparat’), even tend to extend 
and enhance its usage is illustrated, for instance, in the writings which deal with the 
European Union’s integration process (Peuker in this edition). See also Beetham 
1993: ‘In defence of legitimacy’. For a critical appraisal of theoretical conceptions 
of legitimacy see O’Kane 1993. 
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coarse, mainly for two reasons: First, the concept of legitimacy requires an 
evaluative dimension which can only be dismissed by the empirical approaches 
if the differences between the various claims to power of the ruling forces and 
the various reasons to obey of the subjects are equalized (Lipset 1994, pp. 64-
70). This, however, could lead to a situation where sociological statements 
about the legitimacy of a specific system could degenerate to an uncritical posi-
tivism which is unable to distinguish between an unlawful government and a 
constitutional state based on fundamental rights (Schaar 1981). Second, at least 
social scientists essentially agree that theoretical legitimacy concepts should 
offer specific empirically verifiable statements. Otherwise they are in danger of 
becoming the manifestation of an idealism which is highly susceptible to ideol-
ogy. Bader (1989, p. 296) suggests, therefore, that it may be more precise to 
distinguish between ‘belief theories’ and ’claim theories’. One type of theory 
defines legitimacy as the claim to power of the ruler or the institutions and 
directs its attention towards validating that claim, in order to have it ‘justified’ 
or declared ‘rightful.’ Whereas the other type designs the concept of legitimacy 
as the belief in the correctness of such claims made by those who are subjects 
of the given system of domination; in that case, the focus is not so much on 
validating the claim of domination, but on the motives of compliance toward 
the claim of power.  

Significant studies which head in both directions—‘claim’ and ‘belief’—
refer to Max Weber’s theory of legitimacy. The assumption, therefore, seems to 
be rather doubtful that Weber’s conception of legitimacy is indeed the ‘least 
influential part of his entire works’ (Mandt 1995, p. 292). In fact, the multi-
faceted criticism, especially of his type of legitimacy through legality (Lübbe 
1991), has seemed to increase the desire to confront him—which is why schol-
ars are already speaking of a ‘paradox relationship’ (Anter 1995, p. 72).2 A 
starting point for unraveling this paradoxical relationship is presented by those 
critics who accuse Weber of wavering between the two approaches (Bensman 
1979, pp. 19, 32; Merquior 1980, pp. 92-93). By taking up this kind of criti-
cism, the intention of this essay at hand is to present a different reading of We-
ber’s concept of legitimacy that ultimately tries to combine the claim and belief 
theories—an attempt which might also contribute to fixing the flaws of both 
sides. The bottom-up perspective of the belief theories is derived from the le-
gitimacy believers’ subjective convictions. Such a perspective usually enables 
one to make empirical statements about the extent of approval regarding the 
specific system of domination—undoubtedly a strength of such an approach. 
Representatives of this type of theory are not only able to grasp the stability of 
such a system; they are also able to describe its dynamic processes of transfor-
mation (Lipset 1994, p. 65). However, from the claim theorists’ top down point 
of view it is possible to particularly visualize the behavioral orientations which 
are the basis of the subjective conviction. These approaches consider legitimacy 
to be an expression of consolidated social and cultural value patterns which not 

                                                             
2  The anthologies by Camic/Gorksi/Trubek (eds.) 2005, Albert et al. (eds.) 2003 as 

well as Weiß (ed.) 1989 offer a good overview of the recent developments of re-
search on Weber. 
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only mold social behavior, but also impregnate the means of justifying a legiti-
macy claim (Parsons 1958). Depending on the theory’s makeup, an objective 
approach of that nature can establish standards for judging the legitimate or 
illegitimate claims of a system, for example a political system. The approach, 
however, is always in danger of being dismissed by various concrete forms of 
acceptance; that which external observers will judge to be (il-) legitimate can 
appear to be quite different for the participants themselves.3 

The purpose of this article is to overcome the (often fruitless) dichotomy of 
these kinds ‘top down’ and ‘bottom up’ perspectives (Barker 1990, p. 59) by 
focusing on the dynamic process of legitimacy. The argument, as put forth, is 
based on a critical reconstruction of the theory of legitimacy by Max Weber 
and presented in four steps: The first step locates Weber’s concept of legiti-
macy within his sociology of domination. The main focus is here on the am-
bivalence of Weber’s concept oscillating between subjective intentions and 
objective structures (II.). Building on this critique the second step tries to unveil 
a constructive perspective confirming that a theory of legitimacy requires estab-
lishing a connection between the claim of a legitimate system and the belief in 
its validity. For this purpose it is necessary to distinguish mainly between two 
dimensions: The first dimension refers to the orientation of the subjects and 
their actions which can be in Weber’s terms (1) strategic, (2) value-based, (3) 
affectual, or (4) traditional. The second dimension related to a certain set of 
modes constituting the ‘objective’ structures which serve as an orientation for 
the various actions and at the same time coordinating these forms of action: (1) 
custom/usage, (2) interests, or (3) legitimate system (III.). The third step fo-
cuses on the legality type of legitimacy and analyzes in more detail this type’s 
specific interplay between the social orientation and action on the one side and 
the coordinating modes on the other (IV.). In conclusion, the fourth step comes 
up with some stipulations regarding the relationship of the empirical and nor-
mative validity of systems within the context of political legitimacy with the 
intention of supplying the contemporary political theory with helpful impulses 
by means of the critical Weber hermeneutic (V.). 

 
Domination and Legitimacy 

 
Power, domination, legitimacy—these are Weber’s key concepts whose mean-
ings he has decisively stamped. To him, they are very closely connected. 
Whereas power characterizes the ‘chance […] to assert one’s will against any 
                                                             
3  The distinction between ‘claim’ and ‘belief’ has most recently led to a particular 

distinction between the perspective of the observer and the perspective of the par-
ticipant. If a distinction is made between the real and the fundamental interests re-
garding the mutual definition of legitimacy, it is possible, to dismiss the different 
systems of legitimacy in favour of a comprehensive (normative) relationship. Con-
versely, the experiences of the plurality of value systems can lead to specific and 
concrete lifestyles. Vivid examples of this development can be witnessed, for exam-
ple, in the discussion on the cultural peculiarities of minorities or communities - 
some advocate that these minorities be protected; others scourge them as relative 
cultural attitudes which deny standards of human rights; cf. Joerke 2005, p. 89. 
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resistance, no matter what that chance is based upon’4, domination emphasizes 
the institutionalization of the mechanism of ‘authority and the duty to obey’5. 
Domination as a special type of power6 represents —in a Hegelian term—a 
master and servant relationship in which the existing processes of power have 
already found a regulative form. Domination means order to Weber, whereas 
power means struggle. Of course, domination is a result of power struggles, but 
it also isolates itself from them; because only a system of domination promises 
stability, whereas power threatens the system. The essence of power is dynam-
ics and change, in other words, instability, the reason being that it lacks that 
additional quality which makes domination dominant. In Hegel’s words it is 
recognition, in Weber’s words it is the belief in the validity of the system of 
domination (WL, p. 475; Breuer 1988, pp. 318-319). 

This at least applies to the type of domination that is based on authority, in 
other words, the interaction between command and obedience, which Weber 
distinguishes from the other type of domination ‘by virtue of a constellation of 
interests’7. Provided that the constellation of interests is voluntary in nature, it 
is not possible to speak of domination in a strict sense, because no sanctions are 
needed to maintain the system of order—and so there is no need for legitimacy. 
Titunik emphasizes Weber’s point by referring to the liberal tradition to which 
his thinking belongs: ‘Along the lines of the classical theorists of the liberal 
tradition, Weber implicitly took the condition of free and equal human beings 
as the starting point or touchstone for considering relationships of rule […] 
Weber also appeared to see the imposition of will in the form of rule as a devi-
ant condition (one that requires a legitimizing explanation)’ (2005, p. 145). 

In addition to the interrelation between sanction and legitimacy, a ‘true’ re-
lationship of domination8 presupposes for Weber that the subjects who are 
dominated have at least a ‘minimal desire to obey’9. Surely, a pure system of 
compulsion may be able to force acceptance of its validity, but it is unable to 
claim legitimacy. Therefore, Weber assumes that a stable system of domination 
must be based on legitimacy, because ‘the circumstance that in addition to the 
other motives envisioned by at least a part of the subjects involved as ideal or 
binding and in that sense valid naturally increases the chance that their actions 
will be oriented towards that system of domination to a significant extent’10. 
The type of legitimacy, therefore, is decisive for judging the degree of stability 
within a system: According to Weber, systems which are based on the ruled 
subjects’ instrumental-rational motives are ‘much more unstable’ than those 
which are at least held together by virtue of custom and tradition—which, to 
him, is the most common form of internal control. But their stability does not in 
any way compare with the stability of systems which are characterized by ‘the 
                                                             
4  WuG (1980) p. 28. For references to Eglish-language editions, please consult the 

correspondence table elsewhere in this issue. 
5  WuG (1980) pp. 543, 122. 
6  WuG (1980) p. 541. 
7  WuG (1980) p. 542. 
8  WuG (1980) p. 544. 
9  WuG (1980) p. 122. 
10  WuG (1980) p. 16. 
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prestige of idealistic beliefs or binding arrangements’ and which Weber claims 
is the actual form of ‘legitimacy’ (ibid.).  

In this perspective, the belief in legitimacy (‘Legitimtätseinverständnis’) is 
consequently endowed with a categorical function for the system of domina-
tion. It should be noted, however, that in effect of Weber’s argument, this func-
tion basically stashes away illegitimate forms of domination (Mommsen 1989, 
p. 537) that mutate to variations of a virtually minimal level of obedience, in-
cluding cynicism (De Bakker 2003). By the same token, legitimacy, according 
to Weber’s concept, cannot develop its own normative power towards the sys-
tem of domination, simply because the two concepts are too closely intertwined 
(Titunik 2005, p. 144). Contrary to the contract theories, it is not endowed with 
a limiting function of power. A limiting function of power permits recourse to 
ethical norms that could represent a kind of external critical standard for politi-
cal actions. Instead it is focused on stabilizing the system of domination. Weber 
sees no binding connection between legitimacy and limitation. From a func-
tional point of view, legitimacy only serves the specific system which—as with 
every system of domination—strives for ‘self-justification’ and a way of ascer-
taining that a kind of legend is created for its leaders, when in doubt, so that the 
‘underprivileged groups of people’ accept their fate and their place within the 
system as deserved and correct.11 

The last reference also applies to a general problem in Weber’s sociology of 
legitimacy because it is generally unclear what role the subjective orientation of 
a ruled subject plays in distinguishing a system as legitimate (Beetham 1991, 
p. 11). His description of the way a command affects obedience, which Weber 
himself calls ‘clumsy’12, can be understood both as an active acquisition and a 
passive orientation, because the influence is thought to work in such a way ‘that 
the ruled subject internalizes the content of a command for his own sake and 
makes it a maxim of his own behavior’ (ibid.).13 The problem becomes even 
more significant after studying particular key passages in which Weber more 
specifically defines the terms ‘validity’ and ‘legitimacy’. His definition of va-
lidity reads as follows: ‘Behavior, especially social behavior and in particular a 
social relationship can, on the part of those involved, orient itself to a legitimate 
system. The chance that this actually occurs is called the ‘validity’ of the given 
system’14.  

                                                             
11  WuG (1980) p. 549. 
12  WuG (1980) p. 544. 
13  A similarly ‘clumsy’ wording can be found in connection with Weber’s comments 

on the empirical validity of an ‘instrumental-rational statutory system’ whose exist-
ence corresponds to common expectations in such a way, ‘that the other socialized 
beings determine their behavior on the average: ‘as if’ they make the internalized 
statutory system the guideline for their own behavior […]’ (‘WL, p. 443). The moti-
vational difference between law-abiding citizens and frauds is leveled, as Weber 
himself realizes. This raises the question anew what the actual acceptance of legiti-
macy can truly mean for the validity of a legitimate system. Concerning the problem 
with the ‘as if phrase’ see also Knegt in this edition. 

14  WuG (1980) p. 15. 
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Weber links the validity of a system with both the ‘commitment to norms 
which are thought to be value-rational15 as well as the orientation to a practi-
cally norm-based system: ‘the ‘validity’ of a system (set of regulations) as a 
commandment’16. On the one hand, he utilizes a participant’s subjective point 
of view and on the other hand, an objective observer’s point of view, but he 
leaves the question unanswered if and in what way these two different points of 
view are connected. In a similar vein the same can be said about his comments 
on legitimacy. As previously implied, it remains unsaid what reasons actually 
validate a legitimate system. Is its validity based on the internal (value-rational) 
acceptance of everyone who is affected by it? Certain passages in Weber’s 
works support this thought, emphasizing at first sight the functional element of 
the legitimacy, its stabilizing character. At the same time, this can only develop 
and unfold if essentially a legitimacy belief is formed.17 Or is the system valid, 
because its claim of legitimacy provides the chance to gauge one’s social be-
havior according to that system? In this case legitimacy would be comparable 
to the system’s objective claim of validity, completely independent of the 
value-rational convictions of the ruled subjects.18 In order to overcome the 
ambivalences in Weber’s conception of legitimacy, it is necessary to differenti-
ate between, at least, two key dimensions of Weber’s concept of legitimacy: 
first, the orientation of the subjects including the instrumental-rational expecta-
tions, the value-rational belief as well as the emotional makeup (‘affections’) 
and the traditional custom and usage, and, second, the factors which constitute 
objective structures of meaning like custom/usage, interests, and legitimacy 
(Bader 1989, pp. 304-315). Bader points out that the affectual orientation is not 
assigned to any objective structure of meaning; and he suggests that the va-
cancy is filled with ‘solidarity’ (ibid., p. 308).  

This differentiation makes it easier to detect one structural problem with 
Weber’s concept of legitimacy. He creates the impression as if the behavior-
defining structure of meaning were independent of the subjects’ type of behav-
ioral orientation. To give an example, if custom (as the mode of coordination) 
were independent of the traditional type of orientation and behavior,19 then it no 
longer derives from the foundation of tradition, as is expected, and instead 
evolves, for instance, from specific interests such as folklore for the tourists and 
not for the native population. If this assumption is correct, then why should it 
be appropriate to speak of custom any longer? The example illustrates the con-
nection between the specific behavioral orientations and the means (or modes) 
for coordinating behavior. 

 

                                                             
15  WuG (1980) p. 15. 
16  WuG (1980) p. 16. 
17  WuG (1980) pp. 443, 516; see also WL, p. 470. 
18  WuG (1980) p. 122; WL, p. 484. 
19  WuG (1980) p. 15. 
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Order and Orientation 
 

In order to examine this relationship more closely, it is wise to return to 
Weber’s definition of the concept of order: He says that a system of order con-
sists of behavioral regularities, whereas ‘only an insignificant portion is a result 
of orienting oneself to “rules and regulations”’20. To the contrary, not only dull 
habit, custom and convention help to create and maintain the system of order 
but also especially strategic interests. A system of order can only develop as a 
result of the interaction of real regularities of social behavior21 and the founda-
tion ‘of the real possibility that a regular attitude will emerge’22, and that means 
specifically usage, custom, interests and a legitimate system. At the same time, 
the power of these structures of meaning which are capable of creating systems 
of order can only evolve through the interaction of the specific orientation and 
the type of behavior—an aspect which is not given adequate attention by We-
ber and leads to the above-mentioned ambiguities. The connections between the 
behavioral orientations, the types of behavior and the structural mechanism of 
behavioral coordination (supplemented by solidarity) can be illustrated in the 
following table as a critical reconstruction (Bader 1989, p. 308): 

 
Table: Types of Social Orientation and Action and Modes of Coordination 

Social orientation and action Coordination 
Traditional  Usage and custom 
Affectual Solidarity 
Instrumental-rational (strategic) Constellation of (economic) interest 
Value-rational  Legitimacy 

 
(1) As already pointed out in the case of custom, usage also derives from tradi-
tional orientations and behavior. Regular practice will suffice for usage, 
whereas custom additionally requires a longer period of settling in.23 The indi-
vidual can also adopt an affectual, value-rational or strategic orientation to-
wards custom or usage. If these other behavioral orientations gain influence, the 
manifestations of the behavioral coordinations change as well. In the case of an 
affectual orientation (for example, from a folkloristic desire) it would be help-
ful to speak of solidarity; likewise, in the case of a value-rational attitude, it 
would be necessary to speak of traditional legitimacy (for example, because 
one considers it important to nurture humanistic traditions); and in the case of a 
strategic stance (for example, a strategy of assimilation to avoid trouble with 
the older generation in a community) it would be more precise to regard this as 
a constellation of interests.24 

                                                             
20  WuG (1980) p. 190. 
21  WuG (1980) p. 14. 
22  WuG (1980) p. 15. 
23  ‘Everywhere conventions are the father of validity’ (WuG (1980) p. 15). 
24  Moreover, these variations point out a relevant distinction for the concept of legiti-

macy. In that way, traditional orientations to legitimacy (or the types of legitimacy) 
can be distinguished from the value-rational belief in traditions. While the ultimate 
type of traditional legitimacy is essentially fed by this belief, traditional orientations 
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(2) As opposed to custom, solidarity is derived through an ‘emotional commit-
ment’25, but other affectual forms of orientation and behavior are also possible 
which, from a certain degree of dominance, can lead to their own mechanisms 
of behavioral coordination. If the force of habit determines what happens (for 
example, in a love attachment or in political involvement), then a traditional 
orientation exists within a system of solidarity (for example, marriage or the 
political party). Yet, whoever accepts solidarity as a value in itself is in posses-
sion of a value-rational orientation, which can be found as part of the labor 
movement or as an expression of a humanist conviction. But someone who 
cognitively expects that others act in solidarity—a resource of great signifi-
cance in labor disputes—strategically orients himself to solidarity. 

(3) If behavior is controlled completely by strategic considerations and ex-
pectations, then various interests are created. According to Weber they tend to 
determine everyday life, but they also feature a high level of instability26 which 
is caused, last but not least, by the ever prevalent possibility of conflicts where 
bare interests clash head-on.27 But it would be premature to judge other orienta-
tions used in connection with one’s self-interest as free of conflict in compari-
son to a purely strategic focus. Patterns of attitude which have been handed 
down are endowed with the potential to consolidate hostilities in existing struc-
tures of conflict (‘a leopard can’t change its spots’).28 If, therefore, a traditional 
orientation can be encountered more frequently within the framework of vari-
ous interests, it should also be true to a lesser extent for both the other behavio-
ral orientations: An affectual orientation to various interests can develop for 
everyone who is essentially inclined to compete.29 In contrast, lifewordly refer-
ences for a value-rational approval of various interests are difficult to instill; 
one is reminded of utilitarian (Bader 1989, p. 313) or legal positivistic convic-
tions. 

(4) Just like with the other structures of meaning, the legitimate system con-
sists of specific behavioral orientations and an individual type of behavior,30 in 
this case through the belief in its absolute validity as an expression of the final 
binding values (moral, aesthetic or some other type).31 This belief distinguishes 
itself from an emotional conviction or a calculating strategy, because it deals 
with a connection between internal approval and the external correctness of a 

                                                                                                                                       
only lead to everyday routines which, at the same time, are indispensable for the sta-
bility of contexts of order. See in this context Luhmann’s analysis (1994): ‘Lob der 
Routine’. 

25  WuG (1980) p. 17. 
26  WuG (1980) p. 15. 
27  WuG (1980) p. 549. 
28  One only needs to think of the persistent structures of conflict in the Middle East 

and in Southeast Asia. 
29  Athletes love competition, scholars a dispute, and liberal economists the market. 
30  This aspect is, however, primarily neglected by various studies: cf. e.g. Heidorn 

1982, p. 42. Extensively Winckelmann 1952; see also Bader 1989, p. 309. 
31  WuG (1980) p. 17. 
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system. A connection of this nature generates more (self-) commitment than 
various forms of acceptance or calculating interests.32 

In sum, the discussion of the different types of social orientation and action 
on the one side and modes of coordination on the other side demonstrate quite 
clearly that the different types of legitimacy are expressions of the value-
rational affirmation of Weber’s four typical reasons for validity: ‘Tradition’, 
‘affection,’ ’value-rational belief’, and ’legality belief’.33 The discussion also 
provides insight into the inherent dynamic character of legitimacy. Its legitimiz-
ing quality—particularly in reference to the forms of domination—cannot be 
fully exploited by alluding to the more ‘anthropological’ behavioral orienta-
tions (Bader 1989, p. 322). The justification power of legitimacy has to stand 
the test of time in social, historical and political contexts; and it is only reason-
able to discuss the primacy of rational-legal domination in modern times 
against that very background. 

 
Legitimacy and Legality 

 
The belief in the correctness of the legal-rational order does not exclude the 
other two forms of legitimate domination,34 the traditional and the charismatic 
types; but it is no longer possible to use them for adequately describing the 
mode of modernity: Nowadays, in a structural sense, forms of personal arbi-
trariness (charisma) or traditional regulations are less acceptable for the citizens 
of a modern society compared to previous times. However, what distinguishes 
the ‘legality belief’? In the current debate, there are predominantly two vari-
ations of the relationship between legitimacy and legality which have been 
discussed:35 According to the first notion, a legitimate domination (based on 
legality) is characterized by a legal order which has been properly established 
and whose ruled subjects believe in the formal correctness of legislation and 
enforcement; an essentially legal positivistic form of argumentation (e.g. Lübbe 
1993). These criteria are insufficient for the second notion; it requires, more-
over, a value-rational foundation of the formal processes through which it ulti-
mately receives its legitimacy. In as far as principles beyond the scope of law, 
for example, moral principles, are supposed to serve the legal order as regula-
tive principles,36 it is difficult to bring such a position in line with Max Weber’s 

                                                             
32  The exclusiveness of value rationality in establishing legitimate systems which 

simultaneously include other possibilities of subjective behavioral orientations con-
tributes to Weber’s main concern within the framework of his conception of legiti-
macy; cf. WL, p. 420. 

33  WuG (1980) p. 19. 
34  WuG (1980) p. 124. 
35  Habermas (1973, pp. 134-138) and Lübbe (1991, 1993) provide an instructive dis-

cussion. For an influential critique of Weber’s legitimacy concept see Schmitt 1993, 
pp. 13-15; for a comparison of the Weber’s and Schmitt’s argumentation see Eberl 
1994 and Mehring 1990. 

36  Winckelmann 1952, pp. 75-76: ‘The value-rational postulates shape the regulative 
principles for the normative guidelines and their specification. Only those guidelines 
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approach (Mommsen 1959, p. 418). Because a normative program for justify-
ing material principles would have clashed with Weber’s greatest reserva-
tions.37 

In addition to these two notions, a third one which is more closely related to 
Weber’s belief could be argued for. According to that position, the legality 
belief is categorized as a value-rational type of legitimacy. One who propagates 
law and order and considers the principle of constitutional legality to be a value 
in and of itself. But what are the reasons for a (possible or actual) appraisal? Is 
a system of order legitimate, because the people involved believe in it; or are 
the reasons (and justifications) for this belief a warrant for its legitimacy 
(Beetham 1991, p. 11)? That this question is one which cannot simply be an-
swered by relying on the behavioral orientation (see van Manen in this edition) 
is evident in Weber’s own comments. Introduced at first with aplomb and 
abound in references to formal legality,38 this type of legitimacy appears to be 
weaker in its justification as compared to the others. Two reasons are men-
tioned why the subjects involved are able to believe in the legitimating power 
of legality. First, because they reached their own agreements based on their 
own interests and second, as a result of their compliance with an authority they 
felt to be legitimate.39 

It is obvious that Weber’s argumentation in this matter is highly in need of 
interpretation, because it must be maintained that the distinction between the 
two justifications, which, at first glance, seems to be categorical, is only of a 
relative nature: In case of disagreement every (voluntary) pact requires some 
kind of conflict resolution and, in addition, enforcement in order to be upheld. 
This enforcement is all the more likely, the longer an agreed upon system of 
order continues; and this makes the transition to imposed systems of order more 
fluent.40 But the legitimating power of the involved subjects’ legality belief also 
demands a belief in the correctness of that system. Where else can this belief 
stem from? Apparently, this type of legitimacy doesn’t only generate (le-
gitimizing) belief, it also requires it. This peculiar circularity can hardly be 
tackled by using strict procedures of presenting evidence.41 In fact, it is neces-

                                                                                                                                       
which […] remain within the given limits of the formal legal order are normatively 
legitimate’ (translated by O.W.L.). 

37  This also applies to Habermas’ critical rewording of the relationship between legiti-
macy and legality; cf. Habermas 1973, pp. 140-163 and Habermas 1994, pp. 542-
552. 

38  WuG (1980) pp. 124, 157, 383, 507; WL, p. 484. 
39  WuG (1980) p. 19. 
40  WuG (1980) p. 19. 
41  Lübbe (1991, p. 117) tries to prove her point by giving a rather simple example: 

Two children discover a glass-ball, and they cannot reach an agreement about the 
ownership, but they agree to throw the dice with the consequence that the one kid 
wins the glass-ball and the other loses it. Lübbe argues that this example is a case in 
point for Weber’s two forms of legal legitimacy: by virtue of consent and by virtue 
of binding rules. Yet, one could argue that this example is not a case in point for 
formal legality but for practical reasoning (here amongst others about the procedural 
rules of legality). 
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sary to understand the process-oriented nature of how the legality belief and the 
justification of legitimacy are entangled by virtue of experiences which interact 
ideally, reinforcing each other. In other words, the legality belief is nurtured by 
the subject’s experiences showing that everything is in good order and the 
authority in power has given him no reason to doubt its legality. 

 
Political Legitimacy 

 
For Weber the legitimacy type of legality was the expression of a progressing 
rationalization of modernity which imbued all areas of life including politics.42 
His predictions are blunt and gloomy regarding the relentless expansion of 
bureaucratic authority in connection with a steady increase in the state’s auth-
ority that forges the dwelling of future bondage43 from which modern man is 
unable to escape (see De Bakker in this edition.). But can such a Leviathan still 
be considered legitimate? Shouldn’t one treat the legality belief as the 
gravedigger of his own legitimacy conviction and, ultimately, as the gravedig-
ger of the given system of order that he deems legitimate? Weber doesn’t share 
Hegel’s understanding that it is possible to observe progress of freedom 
throughout the history of mankind, even though his analysis of the rationaliza-
tion also claims to be historically universal (Schluchter 1979, pp. 9-40). But 
this point of view lacks a means of reconciliation. What is left is tensions which 
cannot be alleviated but instead continue to struggle and create further ambiva-
lences (Mommsen 2001, p. 312): The rationalization facilitates the domination 
of laws which, in turn, leads to bureaucratic domination (Titunik 2005, p. 150). 
In that sense, the legality belief promotes a development of modern statehood 
in which not only individual freedoms are at risk of being crushed but also the 
chance for political self-determination is smothered between the interaction of 
paternalistic care and bureaucratic control. 

This picture of statehood is closely tied to Weber’s strict denial of every 
type of so-called doctrine of state goals.44 This doctrine has always claimed to 
offer a justification for the latent violence of the state; but that was never We-
ber’s purpose.45 His breach with this tradition meant not only the refusal to 
answer the question of what is a ‘good state’ but also a realistic de-masking of 
the state as a Leviathan. Therefore it’s no wonder that he was especially des-
pised by those who saw it as a disastrous development of (German) tradition to 
found the state on the principle of violence (Anter 1995, pp. 24-47; 2001).46 

                                                             
42  A critical account of Weber’s analysis of the relationship between politics and bu-

reaucracy can be found in Beetham 1985, pp. 63-94. 
43  WuG (1980) p. 835 
44  WuG (1980) p. 30. 
45  As is generally known, it isn’t the goals that make a state a state but the means at the 

centre of which there is a ‘monopoly of legitimate physical force’ (WuG (1980) 
p. 29). 

46  Hermann Heller’s criticism of Weber is exemplary (1983, p. 230): ‘Agnosticism, 
which also claims that it’s impossible to answer the justified question about the 
‘goal’ of the state, eventually concludes with the dreary opinion that the political 
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But this appraisal only partly does justice to Weber, because in his description 
of the ‘legitimate’ use of physical force by the state he wanted to reveal the 
change in the legitimacy mode with all its consequences (Breuer 1998, p. 162). 
Nevertheless, his analysis of the increasing rationalization and formalization of 
law gives the impression that behind the legality belief there is ultimately 
hardly anything but obedience.47 However, this impression is essentially the 
product of a biased presentation which should be corrected in a twofold manner 
as follows: 

(1) Weber’s sociology of the validity of legitimate domination is based on a 
questionable analysis of law (see Huppes-Cluysanaer and Schwitters in this 
edition) which indeed raises the question how the (value-rational) belief in 
legality and accordingly in legitimate domination can still be kept alive in mod-
ern times. Because according to Weber’s ‘theory of evolution’ there will be a 
modern system of law in the end, in other words, a logical-rational and system-
atic-formal law (Rehbinder 1989, p. 498). It is the law of legal experts who 
‘deduce the necessary individual decisions from the abstract concepts of codifi-
cation by virtue of legal logic, i.e. the so-called analytic jurisprudence’ (ibid., 
pp. 501-502). Deriving his idea from this ideal vision in which the legal expert 
is still dependent on the political guidelines in the sense of classic-liberal theo-
ries of the division of powers, Weber deduces the increasing rationalization, i.e. 
formalization of the law—a notion which decidedly opposed the insights of the 
‘Freirechtsbewegung’ of his time and which thus led to the omission of essen-
tial developmental aspects of law. This particularly applies to the resulting 
debate of the value jurisprudence which determines the present picture of law 
in a welfare state and which only helped to increase Weber’s fear of the (irra-
tional) materialization of the law. 

His idealization of formal law stems especially from his denial of an irra-
tional ‘Kadi-Justiz’ under the authority of which the liberal-formal system of 
law is transformed into an ‘anti-formal’ social law, deformed by blanket 
clauses and (politically motivated) aims. Weber wanted to see the need to act 
placed in the hands of the government which would carry out its task of orga-
nizing on the basis of parliamentary decisions. By virtue of the institutional 
consequences, he resolutely opposed the idea of a ‘Richterstaat’—with a ‘Ric-
hterkönig’ modelled after the English system as was essentially advocated by 
the ‘Freirechtsbewegung’. He didn’t want a politicization of jurisprudence and 
a judicial official as a substitute for a legislator. What he wanted was a political 

                                                                                                                                       
federation is to be defined exclusively through its means of violence’ (translated by 
O.W.L.). 

47  In a way this impression is even strengthened by Joas’ (2003) analysis of Weber’s 
perspective on human rights. In short, Joas argues that Weber lacks an affirmative 
genealogy of values induced by experiences of historical events and based upon 
cross-cultural learning processes. While Weber’s work deals in length with the ge-
nealogy of values, he focuses only—in Nietzsche’s Tradition— on the pluralism of 
values and the implications for the aligning forces—‘the warring gods’ (WL, 
p. 604)—to implement specific values of particular interest. 
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system which was capable of taking responsible action, run by politicians capa-
ble of strong leadership and political judgement (Mommsen 1989).48 

(2) If one dwells too long on the above-mentioned criticism, it is easy to 
overlook the potential of Weber’s concept of legitimacy. He does not care 
about the (good) goals of the state, as already mentioned, or the (democratic) 
ideals and not even the (rational) procedures that keep the belief in the legiti-
macy of a system of order alive. In fact, it is the real forms of political debate 
he cares for. In the pluralistic realm of forces which make up politics it isn’t 
only worthwhile to fight for one’s own political convictions; the tensions which 
are created illustrate additionally the value of a system of order which is capa-
ble of tolerating such a struggle without unravelling—in the modern world of a 
democratic constitutional state which Weber undoubtedly supported. 

As to the organization of such a political system, one can find different and 
even contradictory statements in Weber’s works (Mommsen 2001, pp. 313-
319). What appears to be clear is that the democratic form of government alone 
does not suffice to subdue the forces which have unleashed the process of bu-
reaucratization;49 which is why Weber especially turns his attention to the se-
lection and the leadership qualities of the political personnel. The decisive 
difference between a politician and a civil servant, according to Weber (PS, 
pp. 524-526), lies in the political ‘responsibility’50 which goes beyond the legal 
responsibility and especially enfolds the independence to commit oneself to the 
interests of the common welfare (Brugger 1980). And this commitment is the 
source from which the liveliness of the legality belief is nurtured. The main 
feature of legitimacy becomes particularly evident within this context; in We-
ber’s conception it can be understood as a dynamic process (Collins 1990, 
p. 155) in which the legitimacy believer’s inner conviction is either consoli-
dated or altered, depending on the performance of the political institutions that 
must allow themselves to be judged by their own claim to power and the belief 
in it. Against this background, it is possible to differentiate between three ideal 
levels of relationships (Beetham 1991, pp.18-20): 

(i) Re-enforcement/breach: Political institutions confirm existing regula-
tions which leads to a re-enforcement of the legality belief (legiti-
macy), or they violate these regulations at the expense of a credibility 
loss.  

(ii) Consent/dissent: The legally ruled subjects vote to approve the actions 
of the political institutions (legitimization), or they decline their ap-
proval (delegitimization). 

                                                             
48  Weber’s denial of a materialization of the law made him partially blind to the transi-

tion processes under the conditions of the modern welfare state. Seen from a legal-
sociological perspective, his analysis was more an expression of his political wishes 
than of social reality. See Habermas (1994, pp. 552-563) for enlightening legal in-
terpretations of a ‘deformalization of the law.’ 

49  For the relationship between bureaucracy and democracy: Schluchter 1979, pp. 75-
133; Breuer 1998, pp. 168-175. 

50  WuG (1980) p. 837; PS, p. 551. 
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(iii) Consensus/lack of consensus: Between the rulers and the ruled there is 
either mutual agreement which ranks above the form of government or 
the political course, etc. (justification of power) or discrepancy be-
tween both sides (deficit of legitimacy). 

Such a reconstruction of Weber’s concepts emphasizes both the dynamic char-
acter as well as the interaction of subjective attitudes and objective factors in 
the process of legitimizing political authority. It also clarifies the principle 
norm orientation of politics, because there is no other way for the legality belief 
to take root among the population. However, it also emphasizes the necessity of 
carrying out a spirited debate in which primarily the benevolence of politics 
determines the quality of the legal system of power. In Weber’s opinion, it 
would be wishful thinking to transform the modern Leviathan back into a lib-
eral laissez-faire state. But that doesn’t make constitutional achievements such 
as the separation of powers superfluous. To the contrary, it gives them their 
right place—embedded in a lively political culture in which the authorities are 
aware of their set limitations. 



 

 

 
Escaping the Iron Cage 

Framing Weber’s Concept of Legitimacy 

Erik de Bakker 

Max: Tell me, can you think of yourself as a mystic? 
Marianne:  That would certainly be the last thing I could think of. 

Can you conceive of it for yourself? 
Max:  It could even be that I am one. Just as I have ‘dreamt’ 

more in my life than one really ought to be allowed, I 
am also not really quite securely at home anywhere. It is 
as though I could (and wanted) to pull myself back from 
everything, and completely. 

 
A scrap of conversation between Max and Marianne Weber (origi-
nally printed by Eduard Baumgarten in Max Weber, Werk und Per-
son, Tübingen, 1964), quoted in Arthur Mitzman, The Iron Cage 
(1969, p. 218). 

  
According to Max Weber a legitimate order is related to social action that is, 
‘approximately or on the average, oriented to determinable “maxims.”’1 This 
orientation to maxims must be understood here as a belief in rules that are obli-
gatory or exemplary. Furthermore, legitimacy is a relative concept. If beliefs in 
specific maxims are sufficiently present among the actors involved, the legiti-
mate order has a higher degree of validity than an order that is upheld on a 
purely customary basis or based on motives of pure expediency. Weber notices 
that ‘[t]he transitions between orientation to an order from motives of tradition 
or of expediency to the case where a belief in its legitimacy is involved are 
empirically gradual.’2 In his view the most common form of legitimacy is the 
belief in legality, ‘the compliance with enactments which are formally correct 
and which have been made in the accustomed manner.’3 This type of legitimacy 
is closely connected to the development of modern institutions that are built on 
legal-rational procedures. 

The question whether Weber’s concept of legitimacy is still useful does not 
seem very interesting if we restrict ourselves to Weber’s sociological analysis 
that found its unfinished synthesis in his magnus opum Wirtschaft und Gesell-

                                                             
1  WuG (1978) p. 31. In this article I use the English translation (‘Economy and Soci-

ety’), edited by Guenther Roth and Claus Wittich. For references to German-
language editions, please consult the correspondence table elsewhere in this issue. 

2  WuG (1978) p. 31. 
3  WuG (1978) p. 37. 
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schaft.4 By restricting ourselves this way we could easily reach the conclusion 
that his description of legal-rational authority did a good job in describing the 
development of modern states and their sources of legitimacy in his days, but it 
is outdated if we try to apply it to the current situation of (post-)modern soci-
eties. Weber himself would probably be one of the first persons who would 
agree with this conclusion, considering his view that the fate of every scientific 
‘fulfilment’ is to be superseded scientifically by others because it ‘gives birth to 
new ‘questions’ and cries out to be surpassed and rendered obsolete.’5 

The challenge is to frame Weber’s concept of legitimacy in such a way that 
his (descriptive) sociological understanding of this subject can be connected to 
his (normative) philosophical perceptions of modernity. A socio-philosophical 
approach can stimulate ‘sociological imagination’ and give an impulse to both 
empirical and theoretical research on legitimacy. By considering not only the 
sociologist but also the philosopher, Weber can inspire us to have an open-
minded view of modernity and the ‘warring gods’ that surround us in a new 
rational fashion. To put it in politico-philosophical terms, Weber’s ‘final val-
ues’ (letzte Werte) with respect to modern life and politics could take us down 
an interesting communitarian avenue that challenges the empirical vacuity of 
Rawlsian ideals. 

The proposition I want to put forward in this article is twofold: 
1. Weber’s concept of legitimacy has lost significance as a sociological 

‘research tool’, due to the social developments after his death; 
2. a more interesting Weberian approach for studying the problems of le-

gitimacy in our (post-)modern age can be achieved by relating Weber’s 
concept of legitimacy to his philosophical thoughts on modernity. 

 
First I will give a brief outline of Weber’s sociological treatment of legitimacy 
and give some suggestions for directions in which sociological research on 
legitimacy could be further developed. Then I will concentrate on Weber’s 
philosophical perceptions of modernity, politics and conflicting values. Crucial 
here are the famous vocation lectures about science and politics he gave in 
1917 and 1918. Finally I will outline a research perspective for legitimacy that 
builds on a socio-philosophical approach and calls for the acknowledgement of 
different discourses of knowledge and the crossing of disciplinary borders. 

 
Sociological perspective 

 
Weber’s tenets about legitimacy belong to the canon of classical sociology, but 
this doesn’t mean that his basic insights are common knowledge among schol-
ars in social science. Let me give an example to illustrate this point. In a recent 
newspaper article two political scientists, Mark Bovens and Anchrit Wille, 
contend that trust in the Dutch government has returned in the last years and 

                                                             
4  Weber’s magnus opum was for the most part published after his premature death in 

1920. See Mommsen 2000 for a precise construction of the complicated history of 
the composition, publication and terminology of WuG. 

5  The Vocation Lectures: ‘Science as a Vocation’ (2004) p. 11. 
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that the apocalyptic debate about the crisis of parliamentary democracy in 2004 
turns out to be an over-concerned response to the so-called ‘collapse of citizens 
trust’ recorded in that year by the Social and Cultural Planning Office of the 
Netherlands (SCP).6 The authors posit that recent polls show that this ‘crisis of 
trust’ has vanished for the most part. It is concluded that government and par-
liament can count on a high level of trust and that this also seems to be the 
basic pattern of political support in the Netherlands if we look at opinion polls 
over a longer period of time. Although they do admit that it is worrying that 
political support appears to a large extent to be dependent on economic pros-
perity and that many voters do not show loyalty anymore to political parties, 
Bovens and Wille nevertheless conclude optimistically that Dutch democracy is 
more resilient than we might have thought and that citizens’ trust in most other 
political institutions has returned step by step. 

Bovens and Wille might be right that the public arousal over the crisis of 
trust in the government and politics had insufficient grounds, but they are miss-
ing the central point when they argue that the Dutch democracy seems surpris-
ingly resilient and rests on a good basis of legitimacy.7 This could be judged as 
groundless optimism if we remember Weber’s tenet that a difference should be 
made between motives that maintain a legitimate order in force and motives 
that attribute legitimacy to the order. According to Weber the legitimacy of an 
order can be guaranteed ‘also (or merely) by the expectation of specific exter-
nal effects, that is, by interest situations.’8 In other words, a specific constella-
tion of interests can stabilize a given legitimate order, but such interest constel-
lations can not be the basis of legitimacy.9 According to this fundamental dif-
ference a less prosperous economic situation could be seen as an important 
touchstone of a legitimate order and should not be treated or regarded as a 
secondary factor. A situation of economic uncertainty can illuminate to what 
extent the social sources that create the bases of legitimacy either stand firm or 
quite easily crumble away. 

 
Legitimacy today 
Although Weber’s ideas about legitimacy are still useful for questioning socio-
political analyses that seem to jump too easily to optimistic conclusions, his 
conceptual approach also shows important deficits if we try to get to grips with 
the problems of legitimacy in current modern societies. This can partly be ex-

                                                             
6  Mark Bovens and Anchrit Wille, ‘Het vertrouwen in de overheid is terug: het grond-

patroon van de politiek is opmerkelijk stabiel’, NRC Handelsblad, 1 & 2 December 
2007, p. 17. 

7  Bovens and Wille speak about trust instead of legitimacy, but in the way they deploy 
this concept it is more or less synonymous with the sociological concept of legiti-
macy. A lot of current public debates that circle around classic sociological ques-
tions concerning legitimacy are framed by the words trust and public support (in 
Dutch: draagvlak). 

8  WuG (1978) p. 33. 
9  In Economy and Society Weber distinguishes between four bases of legitimacy: 

tradition, affectual and value-rational faith, and positive enactment, which is be-
lieved to be legal. See also Knegt in this issue. 



50 Erik de Bakker 

Recht der Werkelijkheid 2008/3  

plained by the fact that his thinking on legitimacy and state power was strongly 
influenced by an historic era in which ideals of military discipline and a strong 
sense of obedience played an important role in the shaping of socio-political 
relationships. Since then, it has become clear that state institutions can count 
less and less on disciplined citizens with a strong sense of obedience. ‘Emanci-
pated citizens’ have become more critical of the claims and actions of political 
leaders and authorities and are more inclined to stick to their ‘own’ conclusions 
about trustworthiness and compliance, instead of smoothly following the 
wishes of those in charge.10 Emphasizing their individual autonomy, modern 
citizens can be quite capricious when they decide ‘for themselves’ what is ac-
ceptable or not. Therefore, political parties and governments must currently 
deploy a lot of energy to obtain and to preserve public support and legitimacy. 

Moreover, in modern states the rule of law has become increasingly con-
taminated by vague concepts, e.g. ‘reasonable expectations’, that are vulnerable 
to conflicting interpretations. The ideal type of legal-rational authority that 
Weber considered as the most common form of legitimacy, is closely related to 
the idea of a formal rationality: a system of formal rules and definitions with 
clear meanings. This makes its applicability as a ‘research tool’ for analyzing 
current conditions concerning legitimacy problematic. His ideal type seems 
(not exclusively, but for an important part) to be designed to get to grips with 
the bourgeois development of the liberal state in which the rule of law was 
considered to be a framework of transparent rules that offered citizens the 
possibility to fulfil their political aspirations and economic goals in a free man-
ner. Therefore, Weber’s concept of legal-rational authority has less heuristic 
force if we apply it to the rule of law in current societies. There is a need here 
for new concepts and (supplementary) approaches to deal with the new issues 
and developments of modern welfare states in the twentieth century. I will 
shortly point to some interesting theoretical efforts that have been undertaken to 
address this need. 

 
Post-Weberian social theory 
In the wake of Weber many scholars have tried to improve his sociological 
approach of legitimacy, taking into account new developments and changes of 
modern societies. One of the most intriguing but also controversial attempts is 
the work of Niklas Luhmann who made it clear that Weber’s idea of legal ra-
tional authority and analysis of bureaucratic administration had undiscovered 
depths. He elaborated on the self-legitimizing effects of rational procedures and 
the functioning of social mechanisms that make people accept the actions and 
                                                             
10  To be sure, in the revolutionary days at the end of Weber’s life (1918-1920) legiti-

macy of the state was far from obvious: socialist uprisings lead to right wing reac-
tions and bloody repression in postwar Germany. However, the difference with our 
modern societies today becomes clear when we consider the conditions of maintain-
ing legitimacy in times of political relaxation characterized by (relative) social sta-
bility. Due to the historic effects of emancipation, individualization, and objectifica-
tion of interests (Versachlichung), the maintenance of legitimate power in ‘peace 
time’ needs substantially more care and attention of policy-making officials and 
politicians nowadays than hundred years ago. 
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decisions of officials, administrative organisations, and the basic constitution of 
society (Luhmann 1997, 1995). The development of the rule of law and legiti-
macy in modern welfare states is studied from a system theoretical perspective 
that seems to banish all subjective feelings and experience, thereby creating an 
alienating effect on the reader. Just like social systems, people are also regarded 
by Luhmann as personal or psychic systems that can only function by selecting 
a limited amount of all the information available (‘reduction of complexity’), 
but this also implies that they filter out certain possibilities of communication 
and become inescapably bound to their own selective codes of distinction and 
operation. In our modern societies this has resulted in an environment of bu-
reaucratic institutions that function according to different codes and that have 
their own logic of communicating with the world outside. Luhmann analyzes 
the entanglement of human beings in this modern environment relentlessly and 
with an icy glare that probably would have shocked even Weber himself.11 

Another interesting theoretical approach are the different types of legality, 
described by the Dutch sociologists of law André Hoekema and Niels van Ma-
nen (2000). These can be seen as an effort to complete Weber’s study of law 
and legitimacy with new concepts that are necessary for understanding devel-
opments of modern welfare states and getting a more clear picture of the effects 
of the different political views and images of society on the rule of law and its 
diverse sources of legitimacy. In addition to formal legality (derived from We-
ber’s ideal type of legal-rational authority) they formulate the following types 
of legality formal legality, compensation legality, collectivizing risk legality, 
forum legality, co-operative legality and pluralistic legality.12 

These are only a few examples of post-Weberian social theory in the field 
of sociology of law that serve to illustrate how new approaches or updated 
concepts are necessary to study the legitimacy and the rule of law in 
(post-)modern welfare states. The same applies in a wider sense to Weber’s 
analysis of modern rationalization and its effects on society, individuals, and 
the corresponding problems of legitimacy. Here we should look at new con-
cepts that take into account the current state of (global) affairs, for instance 

                                                             
11  According to Ulrich Beck, Luhmann creates a ghostlike world that even transcends 

Franz Kafka’s famous novel The Castle. In this story the leading character K. arrives 
in a village and claims that he has been appointed as a land surveyor. However, this 
claim is rejected and he finds himself totally lost in his struggle with the castle auth-
orities that run the village. Beck poses that the ‘castle-system’ of Luhmanns abstract 
sociology is even bereft of human beings and functions on its own (1988) pp. 166-
167. 

12  They relate these types, in a loose and certainly not strictly linear sense, to different 
phases in the development of modern welfare states. For instance, the type of forum 
legality is in particular related to the protest movement in the 1960s and 1970s that 
resulted in political demands of citizens’ involvement and participation. Collectiviz-
ing risk legality reflects the rise of welfare arrangements. See also Van Manen in 
this issue. 
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Manuel Castells’ trilogy ‘The Information Age’13 or Benjamin Barber who 
claims that an ‘Infantilist Ethos’, which is closely tied to the demands of con-
sumer capitalism in a global market economy, undermines democracy, respon-
sibility, and citizenship.14 

 
The phenomenon of acceptance 
An important deficit in Weber’s approach of legitimacy is related to the fact 
that his main conceptual focus is on the persons or organizations in charge who 
are looking for or are in need of wilful obedience. The approach departs from 
the objects that are striving for legitimacy and can therefore be characterized as 
object oriented. As a consequence, his treatment of (the process) of acceptance 
is not worked out satisfactorily and is characterized by ambiguity. A good ex-
ample of this ambiguity can be found in Weber’s definition of domination: 

Domination will thus mean the situation in which the manifested will (command) of 
the ruler or rulers is meant to influence the conduct of one or more others (the ruled) 
and actually does influence it in such a way that their conduct to a socially relevant 
degree occurs as if the ruled had made the content of the command the maxim of 
their conduct for its very own sake. Looked upon from the other end, this situation 
will be called obedience.15 

Weber himself notes the awkwardness of the ‘as if’ formula in the definition 
and also notices that the ‘causal chain extending from the command to the 
actual fact of compliance can be quite varied.’16 He briefly points to the pos-
sible psychological motivational bases of obedience that can be rooted in em-
pathy, inspiration or persuasion by rational argument, but does not elaborate 
any further on the different principal types and modes of acceptance. Although 
he is aware of the different motives that underlie the performance of the com-
mand (e.g. sense of duty, fear, ‘dull’ custom, a desire by the ruled to obtain 
some benefit for himself), he concludes with the ambivalent remark that these 
differences are sociologically not necessarily relevant but ‘[o]n the other hand, 
the sociological character of domination will differ according to the basic dif-
ferences in the major modes of legitimation.’17 This doesn’t give us a clear idea 
how the ‘as if’ formula in the definition should be interpreted or appreciated. 
Does this imply that a pretended belief in duty or expedient behaviour can also 
contribute to the legitimacy of an order? If pretence, custom, and real belief are 
in reality often mixed, is it possible to make a clear difference between (authen-
tic) motives of duty and motives of indifference and habituation? Are the im-

                                                             
13  In the second volume, ‘The Power of Identity’, explicit attention is given to the 

deconstruction of the nation-state in our age of globalization, the widespread rise of 
nationalism, and the crisis of democracy (Castells 2001, chapters 5 and 6). 

14  Barber 2007. Just as Weber analyzed the historic conditions that laid the foundations 
of a producer oriented capitalism, Barber tries to analyze the conditions that estab-
lish our consumerist society today. 

15  WuG (1978) p. 946. 
16  WuG (1978) p. 946. 
17  WuG (1978) p. 947. 
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plications of the answers to such questions not necessarily relevant for socio-
logical research on legitimacy? 

 
A sociology of (non-)acceptance 
In Weber’s theory of legitimacy the phenomenon of acceptance is not really 
neglected but it lacks thorough treatment and attention. This conceptual gap 
could be overcome by working out a ‘sociology of acceptance’ (Lucke 1995) 
that concentrates on the subject’s side of legitimacy. I will elaborate a bit more 
on this matter, because I believe that this problem is still a major shortcoming 
today in sociological research on legitimacy. One could say that the ‘internal 
personal motor of action’ is still a black box in need of systematical sociologi-
cal examination. 

According to the German sociologist of law Doris Lucke (1995) questions 
of legitimacy should be completed with questions about acceptance that have 
become increasingly important in modern societies. For a well-balanced ac-
count of legitimacy it is crucial to examine the different modes of acceptance of 
citizens. These can differ enormously, for instance with respect to the degree of 
available and necessary knowledge, the degree of subjective engagement and 
involvement, and the degree of consistent behaviour. Therefore, Lucke pro-
poses a ‘sociology of acceptance’ that brings into focus the subjects that are 
addressed by authorities or legal institutions.  

Lucke’s subject oriented approach puts the spotlight on aspects of accept-
ance that are often neglected in research on legitimacy, but also has an import-
ant flaw. She doesn’t work out a typology of non-acceptance and how this can 
be used to study social phenomena such as indifference and cynicism. Particu-
larly interesting for studying such phenomena is the concept of ‘hidden tran-
scripts’ of James C. Scott (1990) which draws attention to proceedings and 
actions which (can) take place offstage and the use of hidden agendas. Scott 
makes it clear that under the surface of seemingly voluntary compliance or 
resignation, there can be a wide range of ‘secretly opposing activities’ that can 
undermine the power and legitimacy of authorities.18 

 

                                                             
18  See Groenendijk 2008 for an interesting example of recent empirical research in this 

context. Kees Groenendijk and Ashley Terlouw interviewed 24 judges of immigra-
tion law about their loyalty and obedience to the legal rules they should maintain 
professionally. They found out that under the surface there is much discontent and 
substantial questioning of the legitimacy of the current legal practice among the 
members of this judicial group. It is reported that a judge danced on the table upon 
hearing she was to be transferred to another division. The results are also interesting 
because they shed light on some hidden strategies that are deployed to ‘get around 
the rules’. Such research work is relevant for gaining more insight into the legiti-
macy of the Dutch state, because these judges play a pivotal role in administering 
the law in a thorny domain which is frequently the subject of public debates in 
which the ‘degree of civilization’ of society is said to be at stake. 
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Table 1 Typology of acceptance  

 
Source: De Bakker 2001, p. 35. 

 
Table 2 Typology of non-acceptance 

 
Source: De Bakker 2001, p. 53. 

 
The two tables give a more concrete idea of how different modes of acceptance 
and non-acceptance can be distinguished. The criterion of the typology of ac-
ceptance is the degree of autonomy or heteronomy, whereas the typology of 
non-acceptance is based on the degree of elusiveness that features the mode of 
non-acceptance. The design and elaboration of such typologies in sociological 
research is a prerequisite to appreciating the quality and degree of legitimacy in 
current societies.19 

In my view typologies of acceptance and non-acceptance are not only useful 
for more thorough empirical research; they can also help to illuminate how 
empirical and normative debates about legitimacy are related. When sociolo-
gists have to draw conclusions about the degree of legitimacy of authorities or a 
social order on the basis of empirical data about different modes of 
(non-)acceptance, they are bound to walk into a field of normative values. Does 
non-conscious or half-conscious acceptance formed by habit or opportunistic or 
calculating acceptance suffice for legitimacy? Is legitimacy necessarily con-
nected with some sort of authentic acceptance featured by knowledge, convic-
tion and understanding? At that moment sociologists must decide which modes 
of acceptance or non-acceptance are ‘good (enough)’ or ‘unfit’ for establishing 

                                                             
19  See De Bakker 2001 for a further clarification of these typologies and how these can 

be used in empirical research. 

Type 1: Authentic acceptance based on knowledge, conviction and understand-
ing. 

Type 2: Demonstrative and subscribing acceptance without direct involvement. 
Type 3 Internalised, non-conscious or half-conscious acceptance formed by 

habit. 
Type 4: Opportunistic or calculating acceptance without inner conviction. 
Type 5: Acceptance because of embarrassment due to the (supposed) lack of 

alternatives. 
Type 6: Coerced or enforced acceptance imposed against one’s will. 

Type 1: Well-considered non-acceptance that is authentic and will be openly 
clarified. 

Type 2: Demonstrative or sympathising non-acceptance without direct in-
volvement. 

Type 3 Internalised, non-conscious or half-conscious non-acceptance formed 
by habit. 

Type 4: Emotional non-acceptance without considering the consequences. 
Type 5: Sham acceptance that simulates assent or that tries to double-cross. 
Type 6: Cynical non-acceptance or quasi-acceptance that is expressed without 

shame. 
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legitimacy, and this decision is always made on the basis of normative assump-
tions about citizenship which are never neutral. This conclusion also leads us to 
the question as to which normative assumptions on this matter can be found in 
Weber and how they were embedded in his philosophical perceptions of mod-
ernity. 

 
Philosophical perspective 
 
To obtain a clearer picture of Weber’s philosophical perceptions of rationality 
and Occidental rationalization, it is helpful to outline two distinct trajectories of 
critical thinking within modern thought and to see in which trajectory Weber 
can be positioned. According to David Owen (1998) there is a Hegelian tradi-
tion of critical thinking that is characterized by a more consonant view on ra-
tionality and, opposite to this, an alternative tradition that is characterized by an 
ambivalent view on rationality. Whereas Jürgen Habermas considers himself a 
representative of the first tradition, critical thinkers such as Nietzsche, Weber 
and Foucault can be classified as representatives of the alternative tradition. 
These two traditions with their different views on rationality seem hard if not 
impossible to reconcile. For instance, Habermas has always strongly objected 
to this alternative tradition of post-Kantian critique that is different from the 
Hegelian tradition within which Habermas situates himself and which is fea-
tured by the perspective of self-actualization, the realization of one’s authentic 
being as a rational or reasonable agent (Owen 1998, pp 2-3). 

The alternative post-Kantian tradition, in which Owen also classifies 
Weber, is characterized by an ambivalent view on rationality and modernity in 
which reason and power are deeply interrelated.20 Modernity both creates and 
undermines the possibility of rational maturity and moral autonomy. Enlight-
enment has a two-faced nature. For instance, modern penal systems make an 
end to corporal punishments that infringe on values of personal integrity but 
also produce new systems of surveillance that offend personal privacy and 
discipline moral autonomy (Foucault 1997). This tension between emancipating 
ideals and the reality of rational development should be thoroughly analyzed. 
Moreover, we should acknowledge the possibility that this tension is an ever-
lasting feature of modernity. Perhaps our main task in modern life is learning to 
cope with this tension between the ideal and reality. 

The vocational lectures of Weber at the end of his life: ‘Science as a Voca-
tion’ (Wissenschaft als Beruf) and ‘Politics as a Vocation’ (Politik als Beruf), 
can be viewed as philosophical texts that deal with the fate of modern man and 
the tasks and responsibilities that rest upon him in this modern age.21 These 
                                                             
20  Not only Owen but also many other scholars (e.g. Mitzman 1969; Mommsen 1984; 

Scaff 1991) have pointed to the influence of Nietszche on Weber’s thinking, in par-
ticular the latter’s starting point that all social relationships are driven by power 
struggles. 

21  In their lengthy but worthwhile introduction to the Vocational Lectures (Weber 
(2004) pp. ix-ixii) David Owen and Tracy B. Strong give an interesting and illumi-
nating overview of the different philosophical questions and issues addressed. Other 
important texts of Weber that contain interesting philosophical expositions about 
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lectures contain an interesting philosophical view of how Weber dealt with the 
tension between the ideal and reality in turbulent times. They also make clear 
how the entire sphere of Weber’s thinking is, as Lawrence A. Scaff says (1991, 
5), connected with the most serious questions of modern thought and extends 
far beyond commonplace learning. According to Scaff these questions deal 
with the world characterized by ‘disenchantment’ and can be simply sum-
marized as, ‘What comes next?’ 

Should we expect affirmation of modern culture, adaptation to its many modes, an 
exhaustive search for alternatives, a call for new prophets, a return to old religions, 
the persistence of familiar wisdom (‘meeting the demands of the day’), individual 
inventiveness (‘creating ideals from within our chests’), or simply nothingness? 
(Scaff 1991, 151) 

Scaff put this question forward almost twenty years ago. After the fall of the 
Berlin Wall (which did not result in a New World Order or put and end to ide-
ology), the rise and social impact of new information technologies (the inter-
net), the terrorists attacks of 9/11 and the wars in Afghanistan and Iraq (the 
‘clash’ of Western and Islamic cultures), and Al Gore’s alarming environmental 
film ‘An Inconvenient Truth’, the question ‘What comes next?’ seems not to 
have lost any of its meaning. 

A more complete account of Weber’s philosophical position would far ex-
ceed the scope of this article, so I will discuss only a few basic issues that in my 
view have an intimate relationship to his sociological approach of legitimacy. I 
will briefly go into Weber’s fear of bureaucratic domination, his political wish 
for a genuine community, and his metaphorical image of value pluralism as 
warring gods. 

 
The fear of future serfdom 
Far from being a clinical chronicler of modern developments, Weber was 
deeply concerned about the impact of bureaucratization. Wolfgang Mommsen 
argues that Weber’s major sociological work was in no way free of value 
judgements. According to Mommsen it was ‘thoroughly imbued with a univer-
sal-historical perspective anchored in Max Weber’s liberal viewpoint, espe-
cially his concern that the free, individualistic society of the West was mortally 
threatened by bureaucratization.’ (Mommsen 1984, 61) Weber’s appreciation 
of modern bureaucracy was two-sided. On the one hand Weber welcomed the 
effectiveness of bureaucratic techniques that he believed to be fundamental for 
the level of civilization and culture in modern industrial societies, but on the 
other hand he pictured an apocalyptic vision of the logical outcome of bureau-
cratization. In dark Nietzschean terms he envisioned ‘professional men without 
spirit, sybarites without heart: this nothingness imagines to have risen to all 
level of humane development never reached before.’ (quoted in Mommsen 
                                                                                                                                       

modern culture, science and politics, are ‘The ‘Objectivity’ of Social Scientific and 
Sociopolitical knowledge’ (‘Die ‘Objektivität’ sozialwissenschaflicher und sozial-
politischer Erkenntnis’) or the famous ‘Intermediate Reflection’ (‘Zwischenbetrach-
tung’) in the first volume of Weber’s Sociology of Religion. 
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1980, 169) Weber’s fear for bureaucratization applied in particular to the do-
main of politics that in his view was threatened by officialdom (Beamten-
herrschaft): a situation in which officials have taken over political leadership 
and political struggles about topical issues are smothered by a closed circuit of 
trained but spiritless administrators that are mainly interested in continuing 
their own offices and power positions.22  

We do not need to concern ourselves with the question whether Weber’s ra-
ther pessimistic account of modern bureaucracy is correct. The interesting point 
here is the human values that Weber considered important for averting the 
danger of future serfdom by bureaucratic structures. Weber was a strong pro-
ponent of the liberal value of freedom, but in addition to this he empathically 
stressed the importance of passion and integrity. The urge for freedom alone is 
not enough to cope with the ‘nothingness and spiritlessness’ that accompanies 
modernity. Without passion and personal ideals, we could paraphrase Weber, 
we are doomed to get lost in the rationally shaped systems of modern life and 
become ‘sybarites without heart’, or to put it more aptly from the perspective of 
current consumerist societies: ‘heartless hedonists without beliefs’. 

To be sure, it is far from easy to live by this moral maxim of passion and 
uprightness in a modern culture that seems to mould us into rational modes of 
life at the danger of becoming ‘disciplined machines’. Weber, who was struck 
with severe depressions in his life, can himself be counted as a tragic example 
of how the disciplinary power of a rationalist ethos can tear a modern man 
apart. Although a successful scholar, who was famous because of his health-
threatening work ethic and his capacity for scientific detachment, he never 
really felt securely at home in the academic world - and nor could the world of 
politics offer him a comfortable home. Although we do not have to agree with 
Arthur Mitzman’s thesis (1971) of a far-reaching intimate relationship between 
Weber’s work and his personal history, there is a grain of truth in that Weber 
was fighting the ‘bureaucratic demon’ not only in society but also in his own 
tortured mind which many times must have felt like an iron cage he could not 
escape. Weber’s problem was not so much that he was ambivalent, but that he 
was fully aware of many ambivalences. 

 
Longing for a genuine community 
One of the most intriguing and discussed aspects in Weber’s thinking is his 
hope and desire for charismatic leaders who could surpass the power of bureau-
cratization and were able to weld people together into a community.23 This 
                                                             
22  See Treiber 2007 for a thorough description of the conceptual relationship between 

the modern (legitimate) state and modern bureaucracy in Weber’s work and the dif-
ferent constellations of power relations between political authority and bureaucratic 
administration. Hubert Treiber (2007, p. 139) also points to the fact that Weber had 
experienced the consequences of officialdom personally inWilhelmine Germany. 

23  However, it would be a misunderstanding to derive from this hope and desire of 
Weber a longing for a führer in a fascist sense. In Weber’s political perspective this 
wish for a strong leader is embedded in the checks and balances of a ‘mature’ par-
liamentary democracy. That also explains his emphasis on political education that he 
considered as a necessary basis for a powerful parliament. 
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seems to contradict his liberal viewpoint and his appreciation of individual 
independence. However, this paradox can be understood if we, for instance, pay 
close attention to Weber’s assertion that disenchantment with the world had 
caused the ultimate and most sublime values to be withdrawn from public life. 
These values ‘have retreated either into the abstract realm of mystical life or 
into the fraternal feelings of personal relations between individuals. It is no 
accident that our greatest art is intimate rather than monumental.’24 This ex-
pression of regret is then followed by the comment that rationally constructed, 
academic prophecies ‘can only ever produce fanatical sects, but never a genu-
ine community.’25 

These pronouncements become even more intriguing if we take into account 
Weber’s initial enthusiasm about Germany going to war in 1914. Weber even 
volunteered for going to the front but as this was not possible due to his age (50 
years), he helped ardently with organizing the military hospitals at the begin-
ning of the war. In Weber’s first experience the outbreak of war was not so 
much a threat but an opportunity to weld a monumental community. Mitzman 
quotes the following passage from a condolance letter of Weber to his sister 
Lilly who had lost her husband at the front: 

For whatever the outcome may be, this war is really great and wonderful beyond all 
expectation. Not the successes but the spirit of the soldiers that one could see here, 
(and daily in the infirmary), exceeds all expectations, and here at last, also the spirit 
of the populace, taken all in all. I would never have hoped for that, and whatever 
else may come, it will be unforgettable.(Mitzman 1971, 224)  

Just as Ferdinand Tönnies, Robert Michael, and many other scholars of his age, 
Weber was puzzling about the question as to how to retain or regain a human 
community (Gemeinschaft) in a rationally shaped society (Gesellschaft). One 
could say that Weber saw a possibility for escaping the emptiness and social 
isolation of the iron cage of modernity by going to war united. Instead of ap-
preciating this solution of Weber as the result of ‘irrational’ reasoning, one 
could also see it as coherent with his longing for a genuine community and the 
believe that this can only be built on a simple belief in shared values which 
everyone feels as the pulsing beat of his own heart. Intellectual words and ra-
tional methods cannot achieve such a goal, but ‘common political destinies, 
common political struggles for life and death’ can (quoted in Mommsen 1984, 
51).26 

                                                             
24  The Vocation Lectures: ‘Science as a Vocation’ (2004) p. 30. 
25  The Vocation Lectures: ‘Science as a Vocation’ (2004) p. 30. Mitzman (1969, p. 

228) even poses that this closing paragraph represents Weber’s personal credo with 
concern to modernity: ‘No attempt at the artificial creation of monumental art, or of 
new religions, or of new communities, could possibly succeed in an age whose pub-
lic life was so totally bereft of prophecy, pneuma, charisma.’ 

26  Weber’s political ideal was a powerful nation state that rested on the subjective 
consciousness of community. In this context he ‘perceived the decisiveness and fate-
fulness of a political unit’s power in relation to other units for the creation of a spe-
cific national consciousness.’ (Mommsen 1984, p. 51). 
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Weber’s belief in charismatic leadership and a powerful nation state is surely 
influenced by the ideas and illusions of his age. But his idea that rationalization 
and intellectualization will lead us astray from the ultimate and most sublime 
values of humanity (fraternal feelings, togetherness) cannot be done away with 
easily. Fraternity cannot be produced by bureaucratic policies that secure prop-
erty, individual rights, and a certain degree of welfare. Populist parties that 
arise in modern welfare states can be considered as a response to the feeling 
that a genuine community is missing. 

 
Polytheism of values and responsibility 
In ‘Science as a Vocation’ an interesting metaphor is used to describe the out-
come of modernity. Weber brings to the fore the idea of warring gods repre-
senting different patterns of values who fight for worship of the people below. 
He states: 

The assumption that I am offering you here is based on a fundamental fact. This is 
that as long as life is left to itself and is understood in its own terms, it knows only 
that the conflict between these gods is never-ending. Or, in nonfigurative language, 
life is about the incompatibility of ultimate possible attitudes and hence the inability 
ever to resolve the conflicts between them.27 

Weber recalls the polytheism of the ancient Greeks with its endlessly raging 
conflicts between the ruling gods, to make clear the different character of the 
disenchanted gods today. Just as in ancient times, they also strive for power 
over our lives, but they are now divested of magic and have the shape of imper-
sonal forces. Furthermore, there is also a major difference between how the 
Greeks came to terms with their warring gods and how we as modern people 
have to deal with their demagified successors. In classical Greece people would 
bring a sacrifice at one time to Aphrodite and at another to Apollo. Candour 
and a certain degree of expedience was common in their worship. The eternal 
struggle of the gods was beyond good and evil. However, in our modern age it 
has become a rational necessity to decide between them. The candour of the 
past has vanished; the fighting gods have become ‘ethicised’, captured in moral 
schemes of good and bad. Each individual ‘has to decide which one is the devil 
and which the God for him.’28 

Weber saw modern societies as configurations of different value-spheres 
(Wertsphären) and life-orders (Lebensordnungen), each of them ruled by their 

                                                             
27  The Vocation Lectures: ‘Science as a Vocation’ (2004) p. 27. 
28  The Vocation Lectures: ‘Science as a Vocation’ (2004) p. 23. See Tyrell 1999 and 

2001 for an account of the original sources, development and implications of We-
ber’s mythological metaphor of the ‘polytheism of values’. Hartmann Tyrell makes 
clear how the ‘ethisation’ of the gods started with Plato who established a pure trin-
ity of truth, goodness and beauty, and didn’t hesitate to condemn the Homerian 
Gods because of their ‘untrue’ and immoral, bad behaviour. After Plato the intellec-
tualization of monotheistic religion, with its ‘command of consequence’ and its 
premise of one right God, ensured that modern culture was impregnated with ethical 
‘either/or’-approaches that excel in rational ruthlessness. 
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own ‘autonomous and internally coherent lawfulness’ (Eigengesetzlichkeit). 
The very contents of these different value-spheres and life-order were in his 
view irreconcilable and caused inescapable conflicts, expressions of which can 
be found both on a personal level (conflicting roles) and on a societal level 
(conflicting interest groups). 

In Weber’s view it is our fate to make our choice between these newly 
shaped ‘warring gods’ that strive for power over our lives. Each of us has to 
choose his own god or devil and should bear responsibility for the conse-
quences of his actions. In ‘Politics as a Vocation’ Weber elaborates on this 
issue of responsibility. He distinguishes between an ‘ethics of conviction’ (Ges-
innungsethik), which is primarily oriented towards acting in tune with certain 
values, and an ‘ethics of responsibility’ (Verantwortungsethik), which also 
takes into account the consequences of certain convictions and the probability 
of average human failings. Weber argues in favour of an ethics of responsibility 
that combines passion with responsibility. However, his explanation makes 
clear that he considers the two different ethics not as absolute antitheses but as 
mutually complementary. Here he aptly quotes the famous words ‘Here I stand, 
I can do no other’29 - attributed to Martin Luther - to underline that someone 
who acts fully in accordance with an ethics of responsibility will still reach the 
point where he is faced with ‘final values’ (letzte Werte) that can only be ac-
cepted or rejected without giving a further reason. 

Weber was far from being a defender of Realpolitik that reduces politics to 
protecting or pursuing material interests. Politics starts with the belief in values 
and the readiness to sacrifice to the god or demon one has chosen. This under-
lies his normative characterization of politics as a ‘slow, powerful drilling 
through hard boards, with a mixture of passion and a sense of proportion.’30 

 
Down the road of communitarism 
For Weber the effects of modernity, in particular modern bureaucratic institu-
tions, were full of paradox. Creating the solid ground of modern civilization 
and culture while simultaneously threatening the free human spirit, these em-
bodied a catch-22 that can drive both politicians and scientists to despair. Only 
by thoroughly analyzing this two-faced nature of modernity, will we be able to 
understand the world characterized by disenchantment and to deal with the 
world as it is. His special sociological interest in the foundations and function-
ing of legal-rational authority, can be interpreted as an effort to identify the 
pillars of bureaucratic beliefs that buttress a modern state. ‘Objective’ know-
ledge about the ‘subjective’ foundation of modern nation states could make 
clear the effects of bureaucratization and legal-rational beliefs on rulers and 
subjects, on political leadership and citizenship.  

In Weber’s age it was still quite common for a social scientist to also take 
up philosophical and ethical questions. If we look at the values and virtues he 
identified for dealing with modernity in a mature and authentic way (passion, a 
sense of responsibility, and a sense of proportion), we get a view of the stand-

                                                             
29  The Vocation Lectures: ‘Politics as a Vocation’ (2004) p. 92. 
30  The Vocation Lectures: ‘Politics as a Vocation’ (2004) p. 93. 
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ards he used to judge his age and what he considered as good (political) citizen-
ship. These standards can be viewed as the normative assumptions that accom-
pany his sociological efforts to get to grips with the phenomenon of legitimacy. 
Next to Weber’s sociological view on legitimacy we can also discern a moral 
and philosophical account of legitimacy in which the normative foundations of 
a just society are at stake. Weber himself did not use the concept of legitimacy 
in such a moral and philosophical sense, but his vocational lectures give us 
some insight into his politico-philosophical position with respect to modern 
citizenship and the basic structure of society. 

My preliminary conclusion would be that Weber represents a communi-
tarian position that combines strong awareness of social struggle and value 
pluralism with strict demands of integrity and responsibility. I suppose, for 
instance, that he would take issue with John Rawls and his theory of justice 
(1973). As we all know, Rawls deemed it necessary to assume a purely hypo-
thetical situation to establish a set of just principles that can serve as a norma-
tive basis for modern democracies. In this hypothetical situation the participants 
do not have any knowledge about their interests, life prospects, natural abilities 
or the basic values to which they adhere. He called this ‘the original position’ 
that was characterized by a ‘veil of ignorance’ (1973, pp 118-142). This initial 
situation of equality, Rawls claims, can function as our guide to finding funda-
mental agreement about the principles of justice that are fair. This approach 
also leads to statements in which feelings of solidarity or affectional ties are 
perceived as of only secondary importance for the foundation of a just society. 
Take the following example: 

We need not suppose, of course, that persons never make substantial sacrifices for 
one another, since moved by affection and ties of sentiment they often do. But such 
actions are not demanded as a matter of justice by the basic structure of society. 
(Rawls 1973, p. 178) 

Impressed as Weber might have been by the almost juridical way in which 
Rawls exposes his line of argument, I conjecture that he would criticise Rawls 
for the empirical vacuity that entails his ‘original position’. Rawls’ theoretical 
premises, Weber might argue, disregard the real challenge of modernity, that is, 
how to regain community in a rationally shaped society that is featured by a 
‘polytheism of values’? Instead of departing from a hypothetical situation that 
is featured by a ‘veil of ignorance’, we should throw ourselves into the world as 
it is - an unveiled, disenchanted world -, and acknowledge the crucial import-
ance of social (or communal) identity for a fulfilling and meaningful life. We 
are indeed social animals that will always be longing for a genuine community, 
be it in a more profane or in a more metaphysical way.31 However, we must 
                                                             
31  Owen links Weber together with Foucault and Nietzsche, but concerning this aspect 

of a genuine community it would also be interesting to link Weber with the German 
philosopher Peter Sloterdijk. In his ‘Sphere-trilogy’, that can be considered as his 
magnus opum, Sloterdijk rewrites the history of mankind by understanding humans 
as sphere-producing and sphere-dependent beings. We should not ask ourselves 
‘Who we are?’, but ‘Where we are?’ 
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also learn to recognize the problematic consequences that result from a situa-
tion in which different desires for ‘togetherness’ are struggling with one an-
other, and to find a political way of dealing with these consequences respon-
sibly and with a sense of proportion. 

As stated above a more profound account of Weber’s politico-philosophical 
position would exceed the scope of this article. The interpretation above must 
be seen as a small ‘intermediate reflection’, meant only to illustrate how Weber 
could be positioned in normative discourse about legitimacy that concentrates 
on the moral and ontological grounds of a fair society. 

 
An imaginative perspective 

 
In the last decennium western societies have been confronted with the dilem-
mas and problems of value pluralism and multicultural societies. We see an 
uprising of populist parties and political debates about national identities and 
loyalty to the state in a world that seems more disenchanted than ever in this 
age of ‘information societies’. Discussions about ‘governance’ instead of ‘gov-
ernment’ illustrate the doubts and questions about the administrative function-
ing of modern bureaucracies. By recognizing not only the sociologist but also 
the philosopher, Weber can still inspire us to have an open-minded view of our 
problems of legitimacy today and the ‘warring gods’ that surround us in a new 
rational fashion. 

However, this requires that we develop a socio-philosophical framework 
that also brings into view his normative values and basic assumptions with 
respect to modernity,  

 

Figure 1  Imaginative research perspective on legitimacy 
 
politics and responsibility. In my view the key to such a more inventive frame-
work can be found in ‘sociological imagination’: a quality of mind that embod-
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ies ‘the capacity to range from the most impersonal and remote transformations 
to the most intimate features of the human self – and to see the relations be-
tween the two.’32 Figure 1 presents a broad research perspective on legitimacy 
in which four discourses of knowledge are distinguished by (a) their sociologi-
cal or philosophical character and (b) their level of abstraction. 

 
Interrelated discourses of knowledge 
The four different discourses are interrelated and can never be completely sepa-
rated from one another. The inevitable relationship we described before be-
tween the sociological interpretation of certain modes of (non-)acceptance and 
certain conceptions of democratic citizenship, is a good example of how em-
pirical and normative approaches of legitimacy will always interact when we 
try to draw conclusions about the degree of legitimacy. Nevertheless, I do think 
we should try as hard as we can to distinguish between empirical-sociological 
knowledge and normative-philosophical reasoning.33 That we will not be able 
to live up to this demand may be quite true - even Weber was not able to draw a 
clear line between the realm of value-free science and the realm of values in his 
studies. But also when we accept that concepts of social theory are somehow 
always ‘infected’ with normative values and assumptions, it makes sense to do 
our utmost to make a distinction between ‘is’ and ‘ought’. The paradox is that 
this is the only way to achieve a more precise understanding of the relationship 
between ‘facts’ and ‘values’. Otherwise all cats will remain grey. 

Being as explicit as possible about the main focus (or foci) of our know-
ledge position and our normative judgements concerning legitimacy could also 
stimulate a more systematic discussion between practical researchers, social 
theorists, political philosophers, and opinion makers. In an ideal world, it could 
lead to concerted research initiatives that go together with a broad socio-
philosophical scope and fruitful discussions that take into account both theory 
and practice. Unfortunately, reality seems quite grim with respect to achieving 
a more imaginative research perspective on legitimacy. Leaving aside for the 
moment the problem that it requires a substantial amount of unorthodox curi-
osity and communicative skills to cross disciplinary borders and to move be-
tween different discourses, the most worrisome problem seems to me a lack of 
thorough empirical fieldwork. 

 

                                                             
32  Mills 1970, p. 14. More than anyone else, Charles Wright Mills stressed the socio-

logical importance of shifting from one perspective to another, the ability to jump 
between biography, history, and social structures. He also saw it as an obligation of 
social scientists to be explicit about normative judgments, because this is the way by 
which (personal) biases will be truly visible, and on this basis more self-awareness 
and discussion will become possible (Mills 1970, p. 28). 

33  See Kocken and Huppes-Cluysenaer in this issue for a more sceptical view on this 
matter. See Lembcke in this issue for an interesting distinction between ´belief theo-
ries´ and ´claim theories´ to understand the intertwining of empirical and normative 
approaches. 
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Sociologists taken by surprise 
With the rise and the death of Pim Fortuyn in 2001-2002 in the Netherlands it 
became clear that under the surface of a seemingly well-functioning, wealthy 
democracy there was substantial discontent. A substantial number of Dutch 
citizens strongly rejected the dominating political institutions and the multi-
cultural society. Since then, the rise of populist politics has caused some major 
power shifts in the political landscape and questions concerning legitimacy and 
trust became a major issue in public debates. In spite of all the theorizing and 
speculation about these events and the related questions of legitimacy, Dutch 
sociologists are still barely able to give a satisfying (theoretical and empirical) 
account of what has happened. How can it be that sociologists, who can be 
considered as ‘fact specialists’ with respect to legitimacy, were so taken by 
surprise by these events? How is it possible that the bulk of available empirical 
knowledge on this matter did not provide a view of what was going on under 
the surface, not even in a general sense? 

First of all we could point at the effect of what I would call ‘self-induced 
reification’. Being a little bit exaggerative, one could say that empirical re-
search on legitimacy smells funny these days. It has the odour of stale beer on a 
research desk left in silence after the interviews with the ‘usual suspects’ (rep-
resentatives of NGO’s, organized pressure groups, administrative organiza-
tions, etc. that are always rounded up if public support seems questionable) 
have been discussed and the social snapshots of several opinion polls have been 
looked at over and over again. Most empirical knowledge stems from the same 
selected sources and then circles round to the point that it reifies itself and ob-
tains a certain ‘truth’. However, this effect of self-induced reification needs a 
further explanation. We should look at the external and internal conditions that 
underlie sociological research, such as available finances, disciplinary barriers, 
bureaucratic standards, and personal motives. 

 
Trapped in an iron cage? 
Whether one likes it or not, the chance of receiving 10 million euro for the 
development of a Phytophthora-resistent potato is much higher than receiving 
this amount of money for doing (critical) research on legitimacy. Funding of 
research is often coloured by economic interests, instrumental goals, and there 
is still a tendency to associate ‘real science’ with technological innovations. In 
this context sociological research is seen as a nice dessert that shouldn’t be 
forgotten, but not as the main dish. 

Also important is the fact, perfectly predicted by Weber in ‘Science as a 
Vocation’, that science has become a highly specialized business characterized 
by a high level of bureaucratization. In spite of all the lip service paid to the 
importance of interdisciplinary research, a clear specialist profile is highly 
important for an academic career. This has lead to a division between socio-
logical and anthropological research traditions that are both equally important 
for developing an imaginative research perspective on legitimacy.34 

                                                             
34  One can only hope in this respect that sociologists become more anthropological in 

their research methods and that cultural anthropologists show more(sociological) in-
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Furthermore, the bureaucratic focus on publications as a criteria to judge the 
quality of academic researchers has the negative consequence that intensive, 
lengthy, and risky fieldwork is readily abandoned. The motives of sociologists 
today are strongly influenced by the chances of increasing one’s list of peer-
reviewed international publications and less by the challenges of doing difficult 
empirical research.35 The vocational calling for ‘standing in the mud’ can be 
found more readily among research journalists such as Geert Mak (2000) and 
Gerard van Westerloo (2004) who have written experience-based books offer-
ing valuable sociological insights about legitimacy, acceptance, and indiffer-
ence in modern societies. 

One could say that these external and internal conditions of sociological re-
search create an iron cage that is difficult to escape. However, this iron cage 
should not be considered as something that can’t be changed. Profound studies 
of legitimacy are certainly possible if we find the right combination of funding, 
creative concepts, curiosity, communicative skills, and open minds. The key 
that sociologists need to escape from this iron cage can still be found. And if it 
is not found, we simply have to deal with another tension between ideal and 
reality. 

                                                                                                                                       
terest in issues concerning legitimacy and state power in their own native country. A 
classic and still interesting example of the latter is Lodewijk Brunt’s study of an 
‘urban dweller in the country’ (1981) in which Arend Lijphart’s well-known politi-
cal theory of Dutch pillarisation is confronted with sobering knowledge about the 
functioning of local politics. 

35  See Dirk Vlasblom, ‘Denkend aan Holland: de sociologie verliest contact met de 
Nederlandse samenleving’, NRC Handelsblad, 29 & 30 March 2008, (Wetenschap 
& Onderwijs) p. 1, for an illuminating newspaper article on this matter. 





 

 

Legitimacy and Types of Legality 

Niels F. van Manen  

Max Weber (1864-1920) was, as a sociologist, interested in stable, durable 
patterns of social behaviour, and therefore in stable, durable power. He con-
cluded that in his day the source of legitimate power was legality: formal-
rational law. Many sociologists of law appear to turn to Weber and his theory, 
since Weber’s conception of durable power (legitimacy through legality) in-
cludes law, thus making law relevant for the rise of social order. Formal-
rational law is supposed to maximize the freedom and autonomy of citizens. 
This leads to a puzzling contradiction: if formal-rational law is meant to maxi-
mize the freedom of citizens, what good is formal-rational law to the Authority 
and his authority, since the use of authority implies limiting the very same free-
dom of the very same citizens? In this article I analyze on the basis of Weber’s 
basic concepts (what might be my own mistake in interpreting Weber) the rela-
tion between formal-rational law and substantive goals of ‘rulers’, and the pos-
sible relation between formal-rational law and natural law, in Weber’s view. It 
appears that different conceptions of legality (types of legality) are needed to 
understand how law still legitimizes the power of ‘rulers’, since present day law 
does not resemble Weber’s formal-rational law. These different conceptions 
can be uncovered in the social practice of the present day legal order. 

Max Weber, as a sociologist, was interested in stable patterns of social be-
haviour. Since power, being the chance to pursue ones own will, is incidental 
and therefore not fit to contribute to social order and institutional coherence, 
Weber was not really interested in ‘power’ as such. Power, according to Weber, 
was sociologically amorphous since someone can have power all thinkable 
qualities of men and in all thinkable constellations.1 Weber was however inter-
ested in durable, stable power in social relations: ‘authority’ (domination, Herr-
schaft), being legitimate power.2 For Weber legitimacy was in the first place an 

                                                             
1  WuG (1972. For references to English-language editions, please consult the corres-

pondence table elsewhere in this issue) pp. 28-29. This idea of power being amorph-
ous has been generally accepted (for e.g. Knegt in this issue), although it is an un-
tenable point of view: not everyone in all thinkable constellations does have power, 
even incidental power. Thus the collection of incidental power could be part of em-
pirical research, since all incidents of power together could contribute to social order 
or change. 

2  See WuG (1972) p. 159. Weber formulates his basic concept as the chance of obedi-
ence, without any reserve (also idem pp. 28-9), being externally observable, I pres-
ume. Elsewhere Weber is less outspoken: people are acting ‘as if’ the command is 
obeyed (idem p. 695), apparently being aware of the shortcomings of this external 
point of view. I realize that Weber, by paying attention to sinngemäss Handeln 
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place an empirical concept, meaning that people in general are prepared to obey 
a command, even with a feeling of being obliged to obey, without calculating 
whether or not a command is in line with their own private interests.3 In view 
of Weber’s well-known typology of different sources of legitimacy, he did not 
regard charisma, tradition or a general consensus about objective values as 
important legitimizing sources of authority in his days; only legality qualified 
as such; and by legality (Legalität), Weber meant formal-rational law, being 
firstly general and abstract, secondly well defined, and thirdly systematic, and 
finally enacted by a well known and formal procedure, published and therefore 
knowable.4 One should not lose sight of these characteristics. If one does, the 
conception of legality becomes vague and polymorphous and not Weberian at 
all. Legality would turn into a criterion like ‘…in accordance with law…’, 
implying that legitimacy is brought about (or realized) if the interference of the 
Authority (like the State) is foreseen somewhere in the whole legal system, and 
knowable by individuals.5 

The general understanding of Weber’s answer to the quest for legitimacy 
(especially within the sociology of law) is that in his (and our) present day 
society formal-rational law was the source of durable power, authority, domina-
tion, Herrschaft6, and thus contributes to institutional coherence, both in terms 
of order and change. Since the alternatives (charisma, tradition and a general 
consensus about objective values) are not related to law, Weber’s position is in 
our present days very attractive for sociologists of law. However, his answer 

                                                                                                                                       
(meaningful acting), needs some kind of accounting by people to make social ac-
tions understandable, for each other and for the researcher. I will not elaborate this 
argument in this article. See the contributions of Knegt and Kocken in this issue. 

3  Although legitimacy seems to be an empirical concept, it is disputed how empirical 
research could uncover legitimacy (cf. Hyde 1983, but Hoekema & van Manen 
1996). By claiming legitimacy to be an Idealtypus, one is merely shifting the prob-
lem.  

4  I realize that this description contains some different dimensions: 1) the characterist-
ics of the content of law, and 2) the procedure of enacting, while sometime 3) the 
(formal) competence of an Authority, created by formal-rational rules, is added 
(WuG (1972) p. 19 and p. 124 ).  

5  Cf. Hoekema 1991: 24-5. Legality and legitimacy, in that case, are merely concepts 
of constitutional law, administrative law and European law. An example is the 
judgment of the Dutch ‘Nationale ombudsman’ about using handcuffs in a police 
prison cell for the protection of a destructive suspect himself: since the Convention 
for the Protection of Human Rights and Fundamental Freedoms (of the Council of 
Europe) demands that any limitation of these rights and freedoms must be (amongst 
others) in accordance with the law, and since using handcuffs limits this rights and 
freedoms, and since using handcuffs in a police prison cell is not foreseen in any 
legal rule, this use was not ‘legitimate’ (Rapport 2005/082, March 22, 2005). 

6  At the outset I have to clarify something about the terminology. Why What name do 
I use for the one who has authority (Herrschaft)? Since Weber is applying his Herr-
schaft-analysis to bureaucracies too, it cannot be solely the ‘sovereign’. In post-
world war II one cannot use Führer, and in a gender-conscious forum Herr is not 
preferable. For comparable reasons Boss or Lord are less adequate, too. To use ‘the 
Authority’ (with a capital ‘A’) is an option, as well as ‘ruler’. 
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about the source of legitimate power poses four important questions that I will 
deal with in the next four paragraphs (see the headings).  

I derive this description of legitimacy from the Grundbegriffen (Basic con-
cepts) of Wirtschaft und Gesellschaft. These basic concepts are attractive, since 
they are rather clear, well defined, quite abstract and general, and rather sys-
tematic, exactly the qualities of Weber’s formal-rational law, as mentioned 
above. I will confront his ideas as elaborated in the Basic concepts with those in 
his Sociology of law (being part of Wirtschaft und Gesellschaft, too), using the 
four important questions mentioned before.7 My method is, therefore, almost 
identical with a specific legal method: how does a formal-rational system work 
in practice and what presuppositions are actually included in that formal-
rational system. 

 
Is formal-rational law empty and neutral? 

 
In the reception of Weber, formal-rational law (legality in Weber’s meaning, 
Legalität in German) is supposed to mean: a Gerüst, a framework of general 
and abstract, well defined, systematic rules, enacted by a well known and for-
mal procedure, published and therefore knowable (cf. Hoekema 1991, p. 15). 
This framework consists of legal rules that define fundamental relations in 
abstracto between (all) individuals and are not specified for concrete social 
circumstances or for special groups or individuals (idem, pp. 17-8). This 
Gerüst, oriented on private law, provides opportunities to citizens, organiza-
tions and enterprises to regulate their own affaires, without any (or at least as 
less as possible) interference of a judge8 or the State (idem, p. 19, 26). Thus, 
formal-rational law enables the calculability of rights and duties. According to 
Kronman, for Weber the formal legal system has ‘…both a positive and nega-
tive meaning. Negatively understood, a formal legal system is one that eschews 
all ethical ideals based either upon a conception of the good or considerations 
of distributive justice; positively understood a formal legal system is one that 
seeks to guarantee individual freedom.’ (1983, p. 95) Or, as Schwitters writes 
in his article in this issue: ‘The neutral, systematic and abstract character of 
legal norms offers citizens a stable framework which guarantees their liberty 
and promotes certainty and the predictability of behaviour.’9 In our study Types 
of Legality, André Hoekema and I used the same interpretation (1994, 2000). 
At first sight, one can argue, that formal-rational legal norms, if they are indeed 
neutral and abstract, cannot contain political preferences, either in general or 
for specific groups, as Kronman argues. This idea of formal-rational law being 
a stable framework, serving freedom and predictability, abstaining from ideals 
                                                             
7  One can find the Basic concepts in WuG (1972) pp. 1-30 and pp. 122-126, while the 

Sociology of Law is to be found in WuG (1972) pp. 386-512. 
8  See Willekens in this issue. 
9  Knegt, too, stresses the ‘emptiness’ of formal-rational law in his contribution in this 

issue: ‘Weber strives to clean the legal-rational type of domination from all content, 
so that this belief would (of course, again: idealtypically!) be purely based on the 
procedural correctness of the given commands, to the exclusion of any kind of sub-
stantive evaluation.’  
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of the good life and distributive justice, has to be neutral and therefore empty, I 
presumed. 

I have not supposed, until now, that Weber himself thought that his formal-
rational law was empty and neutral. He did realize, though, that the existing 
economical power and resources of the people involved (Unterbau), was a 
precondition to benefit from this formal-rational law. Weber did realize that 
this formal-rational law was not equally favourable to all: how can a powerless, 
poor individual use a contract to ameliorate his social and economical posi-
tions, being totally dependent on the one who’s prepared to hire him and thus to 
contract with him? Weber thought that in the long run formal-rational law 
would be in the advantage of the working class, too. But this is only an answer 
to the question how formal-rational law in the social reality will work out – its 
effects, maybe even its function. However, even if one’s goal is to reveal ef-
fects or clarify functions of any phenomenon (like Legalität), one needs a 
proper insight into the ‘essence’ or characteristics of that phenomenon. 

I do not deal here with the effects or functions of Legalität, but with quite a 
different question: is formal-rational law, as it is constituted and formulated, 
empty and neutral? This might be a personal question, due to my personal mis-
understanding of Weber, although sometimes Weber himself seems to be argu-
ing along this line. I give some arguments and examples. i) Weber writes about 
the French Code civil (of Napoleon) and the adaptations thereof in West and 
South Europe, stating that the Code civil lacks all non-legal elements and all 
moral admonitions.10 ii) Writing about natural law, Weber states that natural 
law cannot be totally formal, since it would have to coincide with the abso-
lutely content-free general legal concepts.11 iii) Weber supposes that the work-
ing class could, in the end, benefit from this formal-rational law. It is very hard 
to conceive how the working class could benefit from a legal system if formal-
rational law were not neutral and if it had a class-bias, favouring the haves, the 
bourgeoisie, the entrepreneurs, the capitalists. iv) Weber thought that one of the 
achievements of this formal-rational law was the avoidance of a ‘legal civil 
war’, meaning that political parties in parliament would try to legalize their 
values and political, social and economical ambitions. If formal-rational law 
was not empty and neutral, it is hard to imagine how the legal debate in parlia-
ment would not reflect these existing political, social and economical conflicts. 
If law were not neutral, there is no reason why a working class socialist party in 
parliament would refrain from striving for legal reform. If one takes it seriously 
that Weber thought that formal-rational law could prevent a ‘legal civil war’, he 
must have thought – I think – that there were no political, economical choices 
hidden in this formal-rational law: neutral, systematic and abstract/general. v) 
Around 1900, in many West-European countries, including Germany, it was 
debated whether or not labour conditions and labour accidents should be regu-

                                                             
10  ‘Es fehlt jede Hineinmengung nichtjuristischer Bestandteile, jede belehrende und 

nur sittlich vermahnende Note…’ WuG (1972) p. 495. 
11  ‘…in ganz rein formales Naturrecht kann es nicht geben: es würde ja mit den ganz 

inhaltleeren allgemeinen juristischen Begriffen zusammenfallen müssen.’ WuG 
(1972) p. 497. 
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lated by law, either in the civil code or in a specific statute. At the end of the 
19th century, in the Netherlands private law scholars pointed at the very unjust 
consequences of the formal-rational character of the civil code in labour rela-
tions and labour contract law, defending a specific change in the civil code, in 
order to compensate the lack of power of the workers.12 Weber, however, in the 
same era, denounces any protection of workers by a kind of labour law.13 These 
(and other) examples do point in the direction that Weber thought, indeed, that 
formal-rational law was at least neutral, if not empty.14 

There are many arguments in favour of the proposition that formal-rational 
law was not neutral or empty, not only not in its ‘effects as realized’ but even in 
its ‘effects as intended’. One major proof is tort law. In the Netherlands, in the 
second half of the 19th century and even almost two decades after 1900, tort law 
was strictly limited to violations of statutory obligations.15 In 1887 the influen-
tial Dutch scholar Molengraaff called for bringing ‘unfair competition’ in the 
sphere of tort law (1887). For example, in many court procedures, the Singer-
Company (USA) was not able to get the Dutch judges to forbid competitors to 
imitate Singer-shop and Singer sewing machines (Van Maanen 1999, p. 17). In 
1910 the Dutch Supreme Court ruled ‘De Zutphense Juffrouw’.16 Eysell’s essay 
of some 50 pages (1911) is especially interesting. Eyssell had been the Presi-
dent of the Dutch Supreme Court. One of his last rulings he was involved with, 
was the case ‘De Zutphense Juffrouw’. Eyssell explained the verdict of the 
Dutch Supreme Court, defending explicitly an extreme 19th century economic 
and bourgeois liberalism, limiting grounds for tort claims to merely statutory 
obligations, and thus defending legal certainty and the development of capi-

                                                             
12  See, f.e. Scholten 1899, van Manen 1999a. See for the developments in labour con-

tract law and labour accidents law: Tanghe 1989 and Schwitters 1991, and for con-
tract law in general: Gras 1994, 1996. 

13  WuG (1972) p. 506. It is not inconsistent that Weber thought, at the same time, that 
formal-rational law and capitalism went together very well (idem p. 500 ff), under 
the condition that one presumes that the working class under capitalism is better off, 
in the long run, than under socialism.  

14  In this article, I will abstain from analyzing the reception of Weber. I want to under-
stand Weber so I will turn to the writings of Weber himself (in German), freeing 
myself from the obligation to summarize and criticize all of the Weber’s reception-
alists. As I know from studying Marx, Durkheim, Locke, John Steward Mill, Rawls, 
Charles Taylor and Huntington, wrong receptions seems to echo indefinitely. Even 
sincere translations of the original sociologists, like Durkheim’s texts by Skull and 
Lukes, are the victim of post hoc interpretations so I would rather rely on the origi-
nal texts. 

15  Van Maanen points to the developments and tendencies in jurisprudence, making the 
shift in 1919 less important than generally supposed (1986). See the contribution of 
Schwitters in this issue. 

16  Hoge Raad 10 juni 1910, W 9038. Zutphen is a city in the Netherlands, ‘juffrouw’ 
equals ‘miss’. She refused to (let) turn off the central water tap on a freezing winter 
night, ‘causing’ considerable damage to the stock of her landlord. I write ‘causing’ 
between inverted commas, since it contains an implicit legal judgement.  
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talism.17 He rejected the alternative: ‘equity’ or ‘norms of decency’ that would 
expand the sphere of tort, thereby shrinking the predictability of the outcome of 
legal procedures. Tort law was, however, not a unique issue. Another example 
to be mentioned here, is intellectual property, especially law of patents, which 
was introduced in the Netherlands in 1817 on economic considerations, aban-
doned in 1869 on different economic considerations, and re-established in 1910 
on the ‘old’ considerations.18 In short: the protection of (industrial) intellectual 
property was (and is) stimulating investments in research and development, but 
was (and is), at the same time, limiting the general development of the industry 
and welfare. Regulating or not regulating intellectual property was not regarded 
as neutral and has to be seen in relation to the development of the upcoming 
industry. This, too, was not specific to the Dutch, since during those very same 
decades, internationally intellectual property apparently needed regulation, as 
was realized through the Paris Convention (1883, patents) and the Berner Con-
vention (1886, copyrights). 

I must proceed one more step in my quest for the neutrality and emptiness 
of formal-rational law. This kind of law, in Weber’s days too, reflected a set of 
‘essentials’ of the society. Even the basic conceptions of formal-rational law 
were not empty at all. Amongst many others, concepts such as ‘will’, ‘property’ 
and ‘marriage’19, ‘theft’ and ‘fraud’, ‘succession’, ‘public order’ (repugnancy 
clause), and ‘illegal cause’, and even the entire criminal code as a hidden, 
‘secret’, and to a great extent value loaded foundation of civil law. The frame-
work (Gerüst) formal-rational (civil) law offered, therefore reflects the values 
of the 19th century bourgeois capitalist society, guarded by the State through the 
legal institutions. Even while defining entities that could contract, formal-
rational contract law in 1900 permitted only contracts between individuals and 
not, for example, between an entrepreneur and his workers collectively, thus 
excluding the only power the working class possessed in those days: being a 
collectivity with shared interests.  

I repeat: formal-rational law was not empty or neutral but it was the codifi-
cation of 19th century liberalism. And indeed, Weber acknowledges that, in the 
realm of civil law too, a judge should regard normative notions like ‘good faith’ 
as empirical categories of some average opinions in society that a judge ought 
to respect. Thus on the one hand Weber claims that formal-rational law is 

                                                             
17  Van Maanen (1999) p. 18. Hoekema (1991 pp. 16-22) suggests that Weber’s formal-

rational law and the dogmatic positivism of legal scholars in those days were very 
much alike. 

18  Van Engelen (1994) pp. 150-4. See for a more international oriented account: Mach-
lup & Penrose 1950. ‘Patents’ are referring to inventions. In earlier Dutch law prac-
tice ‘patents’ were e.g. trade monopolies in the Far East. 

19  Recent debates about same sex marriages add more insights into the hidden values 
in formal-rational law. The same holds true for many other political-legal debates, 
like abortion- and the pro-life movement: does one value the will of the women or 
guard the life of the unborn child? In our research on legal pluralism and the multi-
cultural society it became clear how overwhelmingly the Dutch ‘legal system’ (in-
cluding formal-rational law) was defined by the dominant culture (e.g. Hoekema & 
van Manen 1998, van Manen et al. 2001, van Manen 2002a, 2002b). 
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empty and neutral, and had to be empty and neutral in order to avoid a ‘legal 
civil war’ et cetera, but on the other hand and simultaneously it is not so, both 
with respect to the implicit values in formal-rational law, and to its effects.  

My first central question was, slightly reformulated: is formal-rational 
empty and neutral? The answer is that this would be a misconception: formal-
rational law reflects a social order. This order is the bourgeois, economic liberal 
order of the capitalist 19th century: secure and absolute property, duties only 
through clear contracts and clear statutes, and hardly any torts or governmental 
interference for the capitalist bourgeois. This is backed by the penal code (and 
the Bible). In other words: there is a certain congeniality (Wahlverwandschaft) 
between formal-rational law and capitalism.20 

 
How can formal-rational law legitimize power? 

 
However, at the same time Weber supposes that this formal-rational law is the 
source of legitimacy.21 This seems to be a contradiction: if formal-rational law 
were empty and neutral, leaving the definition of rights and obligations to the 
contracting parties and thus granting them a maximum of liberty, freedom and 
autonomy, the question is how one can imagine the relation between ‘legality’ 
as source of legitimate power of the Authority, and the freedom and autonomy 
maximizing formal-rational law, since the Authority most certainly would use 
this legitimized power (his authority) to impose obligations and to grant rights 
to his subordinates and to the people, and therefore limit this very same free-
dom. This would lead to the contradiction that liberty-maximizing law could 
legitimize the power of the Authority to limit liberty. Kronman, quoting Lyons, 
points at an ‘…inevitable conflict between an abstract formalism of legal cer-
tainty and the desire to realize substantive goals.’ (1983, p. 94). But should it 
really be regarded as an inevitable conflict?  

To put the same question slightly differently: how could Weber at the one 
hand be pleading for a very strong, monocratic leadership22, reminding of the 
rule of Bismarck, while at the very same time, in a seemingly inconsistent 
manner, on the other hand claiming that formal-rational law was needed as a 
framework (Gerüst) for autonomous individuals with a free will? One should 
remember that at the end of his lifetime the State and the government (as Auth-
ority) started to move into the direction of an active government that, in the 
course of the 20th century, gave way to instrumentalism and the welfare state. 
One could, of course, make a distinction between civil law and administrative 
                                                             
20  See also the contribution of de Bakker in this issue. 
21  There is another argument why Weber was wrong: if only formal-rational law, 

referring more or less to the continental legal systems, could be a source of legiti-
macy of power, it excluded common law systems that do not meet his criteria of 
formal-rationality. That would exclude the possibility of legitimate power in Great 
Britain and the United States of America, being common law countries.  

22  Weber uses the term partizipativer Führerdemokratie. Weber was not in favor of 
any kind of collegial board for either the government, or bureaucracies or enterprises 
and predicted that the collegial board would disappear in favour of monocratic lead-
ership: WuG (1972) pp. 163-4 . 
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law, the latter being the playground of the Authority. However, they are inter-
twined, and not only financially. Any kind of administrative law limits the 
absoluteness of property, like environmental planning, going back as far as 
1810 when the emperor Napoleon issued a decree limiting the nuisance of an-
noying or even unhealthy smells and odours, in 1824 followed by an order of 
the Dutch King to regulate certain dangerous, annoying activities in the cities.23 
However, more threatening to contract law liberties was, from 1870 onwards, 
the influence of the State and the Judiciary through civil law in the field of 
labour relations and the lease of houses and agricultural land (Hoekema & van 
Manen 2000, ch. 3). From World War I onwards, there is a continuous erosion 
of absoluteness of property and subjective rights, as well as enlarging of the 
social function of property, contract and tort. This regulation of labour and 
lease relations and the growing importance of the social function of law, points 
at the well known change in the conception of law: law becomes an instrument.  

Social life is not a total chaos. In social life some kind of coordination of 
behaviour takes place, although definitively not absolute, as an detailed au-
tomatism. There are but two possibilities for this coordination of social actions. 
Either we behave quite equally because our environment (the social institu-
tions, the semi autonomous social fields, the (sub)system et cetera) influences 
through internalization, socialization and social control our behaviour in a rel-
evant and considerable way, or we behave rather equally, essentially due to our 
human nature and instincts. The second cause is not very probable, because of 
the variety of societies and behavioural patterns therein, across time and 
place.24 Or to put it differently: even within the boundaries of human nature and 
instincts, the differences between societies and cultures are that great, that in-
ternalization, socialization and social control must be important premises. 
However, internalization, socialization and social control can only come about 
if the persons concerned adopt regularities, in a way that they feel obliged to 
adept, as a normative process. Law (i.e. legal rules) offers normative proposals 
for regular behaviour.25 Although there are reasons to suppose that law, on the 
whole, doesn’t matter very much for defining social actions in a very precise 
and concrete way, there is no reason why law would not be one of the unifying 
normative forces that do influence our choices and our actions, in some way.26 
Law matters as a normative system underlying internalization, socialization and 
social control. Law can, as can religion, socially defined self-interests, or any 

                                                             
23  Buijsman (2007) p. 9. The Imperial Decree of 1814 was limiting enterprises like 

breweries, and glue and paint factories.  
24  It is true, as Harry Willekens commented on an earlier version of this article, that a 

presumption of uniformity underlies any sociological analysis of social order and in-
stitutional coherence, although the presumption of uniformity cannot explain con-
flict and social change.  

25  I am well aware of the gap between a general rule and a concrete action or decision. 
26  Here, I will not deal with the problem that, if formal rules need informal rules to 

understand regularities in social action (the fundamental presupposition and out-
come of sociology of law), informal rules will need some additional rules to under-
stand the same, ad infinitum. In other words: if formal rules do not ‘exist’, meaning: 
defining law-like behavior, how could informal rules ‘exist’? See van Manen 2005. 



Legitimacy and Types of Legality 75 

 Recht der Werkelijkheid 2008/3 

other conglomerate of normative notions, steer our actions – maybe not all of 
the time, and maybe not for everybody. In this rather general way, law and 
especially formal-rational law could be a source of legitimate power, since this 
formal-rational law is not empty and neutral at all but reflects the economic 
liberal order of the capitalistic 19th century. One should notice that this answer 
is changing the scope of other possible questions about Weber. For example, 
these are no longer to be posed as: either formal-rational law or instrumen-
talism, but as formal-rational law as an instrument for furthering 19th century 
liberalism or other kinds of instrumentalism and other kinds of law.27 

 
Formal-rational law and (relative) natural law 

 
How can one imagine that (at least the interpretation of) Weber sometimes 
indicates that formal-rational was empty or neutral? Might there be some kind 
of echo of natural law? Let us suppose it did. However, since the natural can 
hardly be supposed to be changeable, at least not very much quicker than in 
some hundreds of thousands of years, what could possibly be the use of auth-
ority? Is it to bring about the ‘more’ natural? This is the third central question, 
for understanding Weber better. There are at least four possible answers to this 
question.  

1. Law is reflecting the natural, but the Authority is trying to deviate from 
the natural.  

2. Law is not reflecting the natural, but the Authority is trying to 
(re)establish the natural. 

 
In both cases law will not and cannot support the authority of the Authority, 
because law cannot serve as a source of the legitimate power of the Authority, 
if the goals are opposite to each other.28  

1. If one supposes that both law and the Authority are striving for the natu-
ral (or the same unnatural) while ‘society’ is actually and temporarily 
unnatural (or natural), law and the Authority are united in the same en-
terprise, therefore law could legitimate the power of the Authority, al-
though in opposition to some other ‘forces’ in society. 

2. If the ‘natural’ is not objective and unchanging, but the consequence of a 
certain type of society (in regard of, for example, its stage of develop-
ment) and therefore relative, law, the Authority and society can more or 
less cooperate in the ‘evolution of the natural’. 

 

                                                             
27  There might be one exception: if law is studied and constructed as an axiomatic 

system, like mathematics or logic. 
28  Weber, sometimes, recognizes that law, especially the codification of the (French) 

revolution in the Code civil created and strengthened the guaranties for the individ-
ual against the political domination of the ruler/Authority: WuG (1972) p. 500. That 
is, in my opinion, inconsistent with the idea that formal-rational law could legitimate 
the domination of the Authority. He describes ‘legal activism’ of lawyers, barristers 
as well as judges, too, using the law to resist the patriarchic domination (idem). 
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Why do I pay (so much) attention to this question about natural law and the 
triangle law/Authority/society? It is the consequence of trying to understand 
Weber, using exactly his verstehende method.29 It is very often stressed that 
Weber, as a sociologist, thought that each person had to choose his/her own val-
ues and goals in life, since there are no objective values (known). He supposed 
that in this shared possibility and the shared need to choose enclosed the essential 
point in which all humans are equivalent to each other.30 This seems to point at a 
relativism concerning goals and values. However, Weber himself hints at the 
very natural. He supposed that all rational acting persons would choose the 
same: the more Zweck-rational (goal rational) everybody acts, the more uniform 
everybody acts, thus causing similarities, regularities and continuities of attitudes 
and actions.31 This does not, inevitably, lead to the conclusion that the uniformity 
is caused by the nature of man; it could be caused by social institutions through 
internalization and socialization. Weber seems to have made a choice in this 
respect: Numerous specific regularities in the social actions are merely caused by 
the fact that the usual way of social acting fits, generally speaking, in the best 
way the normal, subjective interests of the actors, thus for those persons, this 
knowledge is the orientation while acting personally.32 This statement, about the 
nature of men or about the nature of rational men, points at a rather essentialist 
conception of mankind, and thus at a kind of natural law (without a religious, 
metaphysical foundation).33 In this way, Weber is reintroducing a consensus 
about ‘objective’ values, at least for rational persons. That is remarkable. There is 
no reason to suppose that Weber thought that this uniformity transcends time and 
place, as if it were really natural, in an absolute, metaphysical, essentialist way. 
This ‘natural’ behaviour could, I suppose, be relative, rather locally defined, like 
rationality is changing over time and has different meanings and implications in 
distinct cultures, depending on the stage of development of a society (‘relative 
essentialism’, almost like Emile Durkheim or Karl Marx). But if it were true that 
in a specific place, at a specific time a rational orientation based on the normal, 
subjective interests of the actors, at that moment and in that place, will lead to 
regular behaviour, there is no reason why law should be regarded as quite empty 
                                                             
29  This verstehende method aims at understanding the meaning of social acting (sin-

ngemäss Handeln). It was influential in the development of the qualitative method in 
social sciences (cf. Kocken & van Rossum 1994). WuG (1972) p. 1-11. 

30  Cf. Hoekema (1991) pp. 28-29. 
31  Weber (1975) p. 168. This argument of Weber presupposes that people share (ra-

tional) goals.  
32  Idem. 
33  Any defender of natural law will claim that a judge, even in hard cases, is only finding 

the law, while the opponent of natural law will claim that in such a case a judge is cre-
ating law (cf. Hart 1961). This is a well known part of the ‘gap in the law’ or, in Ger-
man, the Lücken im Recht. See Zittelmann 1902/1903, and especially note 42, two 
pages long, with literature on the debate in Germany 1870-1900, in the process of get-
ting to a German Civil Code (Bürgerlich Gezetzbuch, BGB, 1900). If one accepts the 
possibility of natural law, one would also have to accept the possibility of a general 
consensus about objective values. But Weber, as was mentioned before, did not accept 
this conclusion. I will deal with this view of Weber later on. Weber himself pays some 
attention to the Lückenlosigkeit of the BGB (WuG (1972) p. 508). 
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and neutral, while at the same time advancing the argument that there is some 
kind of a ‘local’ consensus about values, almost ‘objective’ values. 

Although one could quote Weber in many different ways, he regards natural 
law as the source of legitimacy of the obligation to obey.34 Natural law is, in 
Weber’s view, the collection of legitimate norms, not in virtue of the command 
of a legitimate Authority or formal procedure, but in virtue of purely immanent 
qualities, especially since the Christian religion and the tradition lost their po-
tential as sources of legitimacy. The content of natural law is not transcendent 
but the outcome of the negotiations, thus of the contract social à la Rousseau 
(or individual contracts), on the basis of an (economical) community of under-
standing that originates from the complete development of property, including 
all property related rights, and thus fundamentally free competition.35 Accord-
ing to Weber, with the exception of political or private slavery, no law can limit 
in a valid way the free disposal of property and labour force. Although Weber 
realizes that any revolution starts with a new conception of natural law, like the 
French revolution or the Russian revolution, he argues strongly and extensively 
that the Russian socialist revolution is an aberration. It moves away from natu-
ral law, and therefore is a mistake. He fiercely attacks the evolutionist concep-
tion of socialist legal theory, although he realizes that any revolutionary phase 
in history meant a renewal of the contract social, but at the same time describes 
both in paragraph 7 and paragraph 8 of Sociology of law an evolutionism of his 
own, proclaiming, as it were, formal-rational law as the end of the historical 
(but idealtypical) evolution, although there might be tendencies towards a more 
material concept of law.36 Why, then (to understand Weber), is the natural law, 
as reflected in formal-rational law, the end of history? Why does the natural 
law of 1900, which reflects the consensus of the economic active community, 
the end of history? Why could the natural law of the socialist revolution, indeed 
revolutionary since it limits private property and free competition considerably 
or even totally, not be the next step in the evolution of the law? If there have 
been preceding (relative) ‘natural laws’, as Weber recognizes, why would the 
(relative) natural law of the 19th century economic and bourgeois liberalism be 
the ultimate natural law? To repeat: For Weber, the content of (relative) natural 
law is the outcome of negotiations, thus of the contract social à la Rousseau, on 
the basis of an (economical) community of understanding that originates from 
the complete development of property, including all property related rights, and 
thus fundamentally free competition. That is utmost political, completely in line 
with 19th century economic liberalism.37 
                                                             
34  ‘Natuurrecht’ is der Inbegriff der unabhängig von allem positiven Recht und ihm 

gegenüber präeminent geltende Normen, welche ihre Dignität nicht von will-
kürlicher Satzung zu Lehen tragen, sondern umgekehrt deren Verpflichtungsgewalt 
erst legitimieren.’ WuG (1972) p. 496. 

35  ‘...auf den Boden der durch Vollentwicklung des Eigentums geschaffenen, öko-
nomischen Einverständnisgemeinschaft.’ WuG (1972) p. 497. He even uses words 
like ‘…ewigen, unverjährbaren Freiheitsrechte…’ (idem). 

36  WuG (1972) p. 496 on the French revolution and pp. 499-501 on the Russian revolution. 
37  At the same time, Weber criticized (the legal theory of) the socialist revolution in 

Russia as a deviation of the superior formal-rational law. I refrain from getting into 
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My answer to the third central question is, therefore, that formal-rational law 
entailed values that, in Weber’s view, corresponded with relative natural law, 
as the outcome of a historical development, and even as the final outcome. 

It is remarkable that some sociologists (of law), myself included, interpret 
Weber as if he would have consistently and consequently stated that formal-
rational law was empty and neutral. At some places he is very clear that, even 
in civil law, a judge will have to value terms like ‘good faith’, an ethical cate-
gory of what the contracting persons could or even should have wanted. Al-
though Weber acknowledges that these ‘open concepts’ are ethical categories, 
he is de-politicizing by referring to the general, average opinion of the persons 
holding interests, and claiming that a judge has to respect and apply these ex-
pectations of the persons involved, thus turning this ethical (political) category 
into an empirical category, as a standard of Normality.38 This is often known, in 
our days, as the naturalistic fallacy. However, by (pro)claiming that the relative 
natural law of (say) 1900 is the end of history, he could and did try to neutralize 
any critique on the biased presuppositions of private law and the corresponding 
orders of the Authority. 

 
Five (or six) types of legality 

 
The fourth and final central question stands on the shoulders of the preceding 
answers. Let me summarize: 

1. Formal-rational law, ‘legality’ in Weber’s terms, is not empty and neu-
tral, but it contains all the values of the 19th century economic and bour-
geois liberalism. 

2. This formal-rational law can legitimize the power of the Authority if the 
Authority is trying to realize the same kind of (economic liberal) order 
as the persons making use of this formal-rational law. 

3. Weber, at some places, states that his concept of formal-rational law was 
reflecting some kind of (relative) natural law, fit for a specific society. 

 
My last (fourth) central question is whether or not Weber was wrong that in the 
modern era formal-rational law was (or even is) the source of legitimacy of 
power. Weber writes: ‘In science, each of us knows that what he has accom-

                                                                                                                                       
the question why Weber claimed that (t)his 19th century natural law was the end of 
the evolution of natural law.  

38  ‘Die Berücksichtigung der Gesinnung enthält, auch auf dem privatrechtlichen Ge-
biet, der Sache nach deren Bewertung durch den Richter. ‘Treu und Glaube’ und die 
‘gute’ Sitte der Verkehrs, in letzter Instanz also ethische Kategorien entschieden nun 
über dasjenige, was die Parteien wollen ‘dürften’. Immerhin ist die Bezugnahme auf 
den ‘guten’ Verkehrsbrauch hier, der Sache nach, die Anerkennung der Durch-
schnittsauffassung der Interessenten, also eines generellen und sachlich-geschäft-
lichen merkmals wesentlicher faktischer Art, als des von den Interessenten befug-
termassen durchschnittlich erwarteten und deshalb von der Justiz zu akzeptierenden 
Normal masstabs.’ (WuG (1972) p. 505). 
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plished will be antiquated in ten, twenty, fifty years.’39 That might be true for 
Weber himself, as he seemed to realize. Is it the case in reality? 

Let me repeat what I wrote in the opening of this article: For Weber formal-
rational law was firstly general and abstract, secondly well defined, and thirdly 
systematic, and finally enacted by a well known and formal procedure, pub-
lished and therefore knowable. Looking back at the 20th century, formal-
rational law (and its accompanying 19th century conception of natural law) was 
not the only source of legitimacy of power. 

The main argument is based in law, in the history of law and authority itself. 
During the 20th century, in the Netherlands and other West European countries 
the characteristics of law changed fundamentally, as compared to Weber’s 
formal-rational law, although the Authority (State, government, local and bu-
reaucratic rulers) did not lose (all of his) power. Open concepts (like good 
faith), substantive goals, in civil law too (like protection of the weak), special 
rules for special groups (with all of the border-problems), delegation of legisla-
tive power, obligatory contractual clauses, specific legal areas without system-
atic embeddedness, extralegal considerations through concepts like ‘reason-
ableness’, none of these fit with formal-rational law. However, the authority of 
Authorities like government did not wither away.  

I have to elaborate just a little what is meant here with ‘extralegal consider-
ations’. I mentioned already Weber’s ‘naturalistic fallacy’: a judge should apply 
the general, average opinion of the persons holding interests, and respect and 
apply these expectations of the persons involved. I know that Dworkin and his 
followers believe that (what I regard as) ‘extralegal considerations’ are princi-
ples and the meta-principle contained in the law.  

To me, this proclaimed knowledge of this proclaimed Hercules is as con-
vincing as the statement: ‘Unicorns are mammals.’ As long as we have never 
seen unicorns, we cannot know whether they are mammals or not. And as long 
as the principles and meta-principle are not formulated in a way that i) all 
sound decisions can be doubtless understood, and ii) all upcoming legal ques-
tions can be decided upon without any debate and thus have a predictable out-
come, I am not very impressed by the Hercules-hypothesis.40 I think it to be 
more fruitful for getting to a legal solution to presume that additional consider-
ations are needed that are apparently not part of the legal rules and the legal 
system. One might call these considerations moral, ethical or political, but here 
it is important that they are extralegal.41 

It might not have started at the end of the 19th century, in the Netherlands as 
well as in other West European countries, with labour relations but it was at 
least an outburst of the shortcomings of formal-rational law of those days. What 
                                                             
39  From Max Weber: Essays in Sociology, translated and edited by H.H. Gerth and C. 

Wright Mills (New York, Oxford University press (1946) p. 138, quoted in Merton 
(1968): p. 28. 

40  That we can argue about the best solution, is no proof for the existence of Hercules 
at all, just as we can argue at length about the best way to define mammals. 

41  If moral, ethical and/or political considerations were part of the legal, law would be 
a hypergood, but also containing all moral, ethical and political conflicts, thus with-
out any leading potentialities of its own. 
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appeared to be needed, was the redress of the negative effects of formal-rational 
law in the industrialized society. These effects did not disappear automatically, 
as was supposed in 19th century liberalism. Interference with social and legal-
contractual relations became necessary, such as in the case of labour relations 
and labour accidents.42 More fundamental changes in law were to come. 

My fourth question was: Was Weber wrong in claiming that formal-rational 
law was the only (or the most important) source of legitimacy of power in his 
days? Weber knew or should have known that he was wrong in this matter, 
regarding the congeniality (Wahlverwandschaft) between formal-rational law 
and capitalism at the one hand, and his hope that formal-rational law (presented 
as neutral) could avoid a ‘legal civil war’ in parliament, at the other. However, 
given the fact that during the fin de sciecle in Germany law and capitalism went 
hand in hand (although there was a socialist opposition) and given the fact that 
the capitalist liberal bourgeoisie was holding the relevant social and economical 
power in those days, formal-rational law as it was, could indeed legitimize the 
power of the Authority. But history took another turn. 

As sociologists of law at the University of Amsterdam, André Hoekema and 
I have been analyzing the developments within society and law that took place 
over the last 150 years. We published the results of our research in Types of 
Legality (19941, 20002).43 In our analysis of the developments of society and 
law, it appears that Weber’s formal-rational law was altered in the course of the 
20th century, with respect to both content and procedure. And still we con-
sidered law, in all its varieties, to be a source of legitimacy of power, thus a 
source of authority. So, we concluded that Weber was right that law could be a 
source of legitimacy but that Weber was wrong that ‘his’ legality was the only 
kind of legality. That’s why we choose the title of our study to be Types of 
Legality. Consequentially, we needed a different definition of ‘legality’, that 
would give room not only for the type Weber described and preferred, but for 
other types as well: Legality is a coherent entirety of convictions that is ex-
pressed in the social practice of the legal order and is performed in social 
institution, concerning the proper construction of society and parts thereof.44 
This definition made it possible to differentiate between types of legality.  

In the first edition of Types of Legality (1994) we distinguished between 
five types of legality, starting with the formal-rational law of Weber. We could 
have gone back to the Dark Ages, or even Rome, Greece or Mesopotamia, but 
the legality of the formal-rational law is more or less the starting point of mod-
ernity and the ‘original position’ in legal education (like Roma law was to 
Weber and his contemporaries. This Weberian legality we called formal legal-
ity. 

                                                             
42  See the contribution of Schwitters in this issue. 
43  The title itself is pointing at the Idealtypes of Max Weber. Since our focus was 

primarily on the Netherlands, we did not include ‘communist legality’ or ‘theocratic 
legality. 

44  Hoekema & van Manen (2000) p. 5 and p. 30. In the first edition we used a slightly 
different definition, giving less weight to social institutions. 
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The first two additional types of legality are related to the content of law. 
Law was, at the end of the 19th century and even more so from the beginning of 
the 20th century, explicitly no longer presented as being neutral and refraining 
from determining the social, contractual relations. Regulating labour relations 
was at the beginning was by far the most important change. Statutes about 
security at work, child labour and general terms in labour contracts were en-
acted in the Netherlands from 1887 onwards. Young, social liberal opponents 
of harsh 19th century liberalism, after some decades of running the law facul-
ties, law journals and the department of justice, have, from 1870 onwards, over 
and over pointed out the impossibilities of unskilled workers (there were hardly 
any skilled workers at that time) to ameliorate their contractual rights, since 
unemployment, poverty and replacebility resulted in a heavy dependence on the 
benevolence of the patron: not a very favourable starting position in the process 
of negotiating a labour contract. Government was using law actively (to try) to 
change the starting positions of actors. Due to the chaos of World War I and the 
economic crisis of 1929, the State started to intervene in very many economical 
spheres, like shop keeping, education, transportation by ship, health insurance, 
and the lease of agriculture land. We called this type of legality compensation 
legality, meaning that law was only changing the ‘starting positions’, leaving it 
to the actors to enter the ‘normal’ 19th century liberal competition from there 
onwards.45 The compensation legality is very much comparable with present 
day loans and other schemes for students, like positive discrimination, facilita-
ting entrance to university education, although from admission onwards, it is a 
19th century competition system.46 

One could regard the first type of legality: Weber’s formal legality, as the 
first part of the program of the French revolution: (formal) freedom; the com-
pensation legality as the second part: (actual) equality of chances; so one might 
infer that the third part: solidarity can also be distinguished. This is true. We 
called this type of legality the legality of risk collectivization.47 This type of 
legality has nothing to do with starting positions but is directed towards the 
outcome at the end point: old age, physical and mental handicaps, traffic acci-
dents, consumer protection and the like. Time and again, risk collectivization is 
a correction for the inevitable outcome (‘end positions’) of social practices that 

                                                             
45  In legal theory this is the position of for e.g. John Rawls (1971). 
46  There are even examples of compensation legality in sports, like in the USA basket-

ball (NBA) the transfer rules concerning college-players, and horse racing with sul-
kies, where the fastest horses have to start with a considerable backlash.  

47  Duncan Kennedy likes to call this type of legality ‘altruistic’ (1985), although risk 
collectivization means that people, who are not at all involved, have to pay the dam-
age of other people, whatever the cause might be. Some Dutch legal theorists claim 
that risk collectivization is the original legality, going back as far as the Codex 
Hammurabi (1750 BC) and the Jewish laws (ca. 1150 BC), and that the formal legal-
ity is nothing but a 19th century aberration (for e.g. van Dunné 1998). In the midst of 
the 19th century in the Netherlands the first ‘modern’ example of strict liability con-
cerned the railway companies, as in our present day nuclear installations like power 
plants, along with, for e.g., strict liability for damage caused by children, employees, 
animals and (parts of) real estate (roofing tiles). 
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are seen, in the political arena, as wishful and useful. Traffic accidents can be 
used as an example. Present day society is dependent on auto-mobility. In 
densely populated areas, there is no chance that two cars will keep a distance 
that is prescribed by law. The chance of an accident, as well as its disastrous 
consequences, is, therefore, bigger and in the end accidents (or traffic jams) are 
unavoidable.48 Still, the society prefers and needs auto-mobility. The damages 
caused by these accidents can no longer be seen as the effects of an individual 
decision where guilt could play a relevant role, but as the unavoidable outcome 
of larger socio-political decisions. There is hardly any justification to make 
guilt and fault the leading principles in allocating the payment of damages 
caused by these socio-political decisions. Risk collectivization appears to be the 
leading principle. The same holds true for the construction of houses at danger-
ous spots: the people urge government to define places to built houses, like on a 
riverbank. If the water rises and damage does occur, the losses (risk) should be 
collectivized, at least in the Netherlands; and it is, at least partly so done.49  

The former two alternative types of legality meant a correction of Weber’s 
legality (formal-rational law) in respect of the content of the law. Still, the 
procedure to establish this content of law remained unchanged. The ‘revolu-
tions’ of the 60’ s in many European countries and in the USA (the poor, 
women and blacks) weakened the position of the white, male bourgeoisie. The 
male elders lost their grip on society. The opinion of every individual did mat-
ter. These revolutions took place at the universities, in school, factories, fami-
lies, bellies (?), bureaucracies, neighbourhoods, renting cooperatives, and even 
in the army. Of course, for the intellectuals, Horkheimer, Adorno, Reich, Sar-
tre, De Beauvoir, MacLuhan, Habermas, Foucault, Illich and many others of-
fered inspiration. However, through literature, movies and the press, social life 
took part in this emancipative revolution. Each individual was thought to par-
ticipate in a social responsible way (although the revolution paved the way to 
19th century liberalism all over society in our days, by forgetting the social 
responsibility). But the idea of the herrschaftsfreie Diskussion (Habermas: an 
open, really free dialogue without the use of any power based argument) that 
would lead to a sincere debate on norms, goals and values, was a genuine, new 
procedure, that André Hoekema and I called forum legality. Although the sym-
bols are easily transformed into ridicule and coincidental examples, like flower 
power, communes and sit inns, the impact of the emancipative revolutions 
cannot be underestimated. Government and bureaucracies were fundamentally 
democratized. Power was no longer legitimate, if there was no consent of the 
individual(s). Durable power (authority) was dependent on guarding the demo-
cratic procedures and thus on the outcome of the herrschaftsfreie Diskussion. It 
is in the rise of the forum legality that the debate on the access to law/justice 
                                                             
48  In the Netherlands the prescribed distance is about 2 seconds. At a speed of 120 

km/h, this means that driver ‘A’ has to keep a distance of 67 meters. On crowded 
roads another car will move most definitively in between. Driver ‘A’ will have to 
slow down. A traffic jam will be unavoidable. 

49  In many countries the ‘state of emergency’ is used after an Act of God to invoke the 
legality of risk collectivization, and therefore to pay (partly) for the damages, as an 
exception. 
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has to be placed. The debate about access to law/justice presupposes that the 
individual does matter. And forum legality is even more relevant in big corpo-
rations, hidden in terms like ‘transparency’ and ‘corporate governance’.  

The debate about many substantive goals could be organized in rather small 
groups of individuals. Social questions, even more complex than in the past, 
can only be solved by the active participation of a very large number of social 
actors, not only individuals but even more so organizations and companies. 
Governments lack information and ways to bring actors to norm abiding behav-
iour. In major social problems, like labour relations and environment, the co-
operation of important social organizations (of organizations) was a prerequi-
site for any success. In the sociology of law this legality is well known and 
elaborated as ‘interactive government’, ‘reflective government’, ‘participative 
democracy’ and many other such terms. Basically all these approaches to mod-
ern government imply the dependence of state power on the cooperation of 
social organizations, and visa versa. We, therefore, termed this in 1994 co-
operative legality. The mere fact that government can point at difficult and 
time-consuming negotiations with relevant social organizations and the accept-
ance of a plan or policy by these organizations, is legitimizing the final deci-
sion. 

Finally we analyzed that a new type of legality might be at the break of 
dawn: pluralistic legality. This type of legality would be based on the fact that 
distinct communities in Western societies are acting according their own norms 
and values, often of religious or cultural-religious (‘cultureligious’) back-
ground, and that this distinct cultureligious behaviour would become accepted 
in the dominant legal system.50 Cultural defence in honour-related crimes in 
penal law is one of the well-known examples.51 However, the examples are 
many, like the exception for Sikhs in Great Britain to ride a motorcycle without 
a helmet, young Sikh boys in Canada who may want to carry their religious 
knife to school, ‘born again’ Jews who refuse to work on Saturday, Hindu sol-
diers who refused to eat beef during an army campaign52, Jehovah’s Witnesses 
who do not want to take part in (originally) Christian feasts like X-mas, Muslim 
women with a niqaab or burka who appear to have handicaps in getting jobs 
and thus bear the risk of losing unemployment benefits, the returning of mar-
riage gifts after cancelling the wedding, violent defence against the threat of 
Winti witchcraft, polygamy, and so on. Two different questions are relevant. 
Firstly, should the dominant society and therefore the dominant law give room 
to distinct norms and values, especially if those distinct norms and values are – 
according to the main stream, dominant interpretation – simultaneously a viola-
tion of human rights? And secondly, how are these distinct, cultureligious 
                                                             
50  There is, of course, a relation to Communitarism. Cf. MacIntyre 1985, Kymlicka 

1995, van Manen et al. 2001 and Van Manen 2002a. 
51  ‘Namous’ is the Turkish word for the honor-concept, related to (rumors about) 

unacceptable behavior, generally concerning the power relation between men and 
women, including sexual behavior. 

52  Devyani Prabhat pointed at a much earlier example from 1857: Hindu soldiers re-
fused to bite cartridges made of cow hide before loading their rifle. This triggered 
the struggle against British colonialism in India. 
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norms and values to be defined, if there are no authoritative institutions? There-
fore, the pluralistic legality would involve in respect of both the content and the 
procedure a considerable deviation from the types of legality that are realized in 
present day Western societies. 

 
No world champion: multiple types of legality 

 
Although the types of legality did arise more or less one after the other, they 
should not be regarded as ‘world champions’ or as proprietary rights of real 
estate. Each type of legality could be dominant in any legal field – and even 
competing with others. Two examples: Dutch contract law for consumers con-
tains elements of compensation legality (colportage) and legality of risk collec-
tivization (product liability) but between companies the formal legality is 
dominating. In Dutch traffic law two types of legality are present. On the one 
hand, in case of an accident between a car and a pedestrian at least for 50% of 
the damage of the pedestrian will be paid by (the insurance company of) the 
driver (an example of the legality of risk collectivization), while accidents be-
tween cars are part of the formal legality: guilt and fault dominate (an example 
of formal legality).  

It is remarkable that most people do not find it difficult to switch from one 
type of legality to another, and do so even without being conscious of that 
switch.53 Think of someone addicted to smoking or gambling. We can blame 
the individual, in line with the formal legality that concludes to individual guilt, 
or we can view the addicted as victim of the social relations, in which case 
there is a claim on social security programs or health insurance, in line with the 
legality of risk collectivization. In many procedures in civil law cases the attor-
neys involved take a stand, recognizable as one of the types of legality that fits 
the interests of the client the best. And judges can use one of the different pub-
lic morals to formulate their extralegal considerations, reflecting types of legal-
ity too. All this is understandable: types of legality, as defined above, do reflect 
social institutions, using specific terms and a specific public moral. There 
are people who cling to one type of legality. The most extreme example might 
be Nozick (1974), in politics more or less followed by Reagan, Thatcher and 
Bush Jr. The defence of individual freedom, not merely formal but also actual, 
is related to a 19th century liberalism and thus to the formal legality à la Max 
Weber. The State and tax rates are minimized, at least in intention and ideol-
ogy, and everybody is supposed to hold up their own pants (Dutch expres-
sion).54 Almost any collective arrangement could and would be organized with-
out any state interference, as private enterprises, with a much more efficient 
performance than any state organization ever could, thus maximizing the free-

                                                             
53  They do not, of course, think in terms like: ‘Oh, this is where I should act in line 

with the forum-legality’ etc. The types of legality are useful for recognizing the way 
people argue about solutions for social and legal problems 

54  Even if there is a residue of a minimal State, one will have to decide how the tasks 
of this minimal State will be financed, opening a debate in which other types of le-
gality will play a role. 
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dom and autonomy of the individual.55 I do not mean either to attack or to de-
fend clinging to this one type of legality; I just wanted to point out one mono-
lithic view. 

This multiple use of types of legality, even by one and the same person and 
most definitively within the legal ‘system’ as a whole, could and should be seen 
as an analysis related to those of the Critical Legal Studies movement. This 
implies that institutional coherence does not exist, at least if one hopes to be 
able to see the legal system as just one system and one institution. Our types of 
legality imply that we do differentiate between five (or six) legal institutions, 
each one very well defensible and convincing, and each one being, within and 
only within its own space, a source of legitimate power.  

The types of legality are not the end of the story. For example, with regard 
to ‘compensation legality’ a political debate is possible what group should be 
advantaged in the social competition, in what way this should be done, and to 
what extent. Cultural minorities? Women? Workers? New entrepreneurs? 
Through positive action in job applications, tax reform, scholarships for higher 
education? In any way, the multiple types of legality point at various ways for 
Authorities to obtain durable, legitimate power, and reveal arrangements 
through law that can count on a general approval. 

 
Extralegal considerations and informal rules 

 
Weber did point out that formal-rational law was a source of legitimate power 
(authority) in the second half of the 19th and the beginning of the 20th century. 
In some respects it still is a source of legitimate power, like in Dutch criminal 
law and tax law. However, Weber was wrong in supposing that formal-rational 
law was the only possible content of legality, as well as that this type of legality 
was neutral, in respect of political choices. In our view, it is but a specific type 
of legality: ‘formal legality’. Even in his day, after half a century of social and 
socialist activism, many legal scholars realized that law could (and should) be 
different from formal-rational. Legal instrumentalism and thus intervening with 
specific social conditions was becoming more and more important. Weber was 
aware of these developments but regarded them as a threat to formal-rational 
law and thus to the legitimacy of power. He, therefore, overlooked the possi-
bility furthering institutional coherence, for example through pacification by 
law of labour relations and other social conflicts. Weber, apparently, preferred 
formal-rational law with its substantive goals hidden in a relative natural law 
that he presented as the end of history. 

Weber gave us tools to analyze the developments in law and society during 
the 20th century, leading to ‘our’ types of legality. The types of legality can be 
described in terms of specific shared concepts, social power and public mo-

                                                             
55  As Bernard de Mandeville was defending in 1705 in The fable of the bees 

(1705/1985), implying that the market should take over. Remarkably, in the Nether-
lands and in Europe modern forms of liberalizations and thus market orientation al-
ways bring about control agencies by the government, implying mistrust in the mar-
ket.  
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rals.56 Not only the way legal arrangements are constructed is understandable 
with these types of legality but also the way how people in the legal sphere 
understand and apply the legal rules, being obliged to fill the gaps that legal 
rules, being general and abstract, inevitably bring about. Relating a generalis 
and a specific case, one needs additional (in this case) extralegal considerations 
(van Manen 1999a, 1999b). This is most clearly when ‘open concepts’ are used, 
and in case the legal system is confronted with an unforeseen problem (Lücken 
im Recht). But even in applying what could be regarded as a clear and well-
defined legal rule, extralegal considerations are needed.57 

If these extralegal considerations were just incidentally chosen, ad hoc, random 
and/or unsystematic, it would be ‘unacceptable’ for any sociologist of law (and 
legal scholars, too) since regularities in social behaviour are the raison d’être of the 
sociology of law. A sociologist of law will try to uncover these regularities, often 
formulated as ‘informal rules’. The types of legality might be a tool to structure 
these informal rules conceptually. However, one should be aware that it is hard to 
imagine how and why informal rules can perform where formal rules appear to be 
inadequate: being clear, well-defined, directly applicable, overcoming gaps that 
formal rules inevitably bring about.58  

                                                             
56  I.e. language, structure and culture. 
57  Scholten (1931) was the first Dutch legal scholar to present ‘law as an open system’, 

and stressed that every application of law implies the creation of law (f.e. cf. van 
Manen 1996) 

58  I presume that the types of legality are useful, too, in understanding different legal 
cultures (Nelken 2006, 2007). It would take far too long to elaborate all these poten-
tialities of ‘types of legality’ in this article. 



 

 

Legitimacy, Representations of Order and Accountability 

Robert Knegt  

Weber’s concept of ‘legitimacy’ is a crucial part of his theoretical enterprise to 
develop a sociology that pays due attention to normative aspects in the constitu-
tion of society. In Wirtschaft und Gesellschaft1 he tries to solve the classical 
problem of social order, not only by way of reference to traditional, or instru-
mentally rational motivations for compliance, but also by reference to a ‘belief’ 
in the legitimacy of an order. Weber was more generally interested in the rela-
tionship between secular and sacral aspects of human society2 and he has 
forged the concept of legitimacy as another instance of the powerful combina-
tion of secular action and sacral belief. The concept thus links patterned, partly 
rational action with typically non-contested (and to that extent partly ‘irra-
tional’), fundamental notions of order.  

It seems to be the fate of concepts, central to Weber’s theory, to have been 
received very broadly, but at the same time to have been subject to considerable 
misunderstandings. ‘Bureaucracy’, for instance, has been incorrectly inter-
preted as a description of the actual functioning of organizations of officials, 
and Weber’s concept of formal legality has been incorrectly treated as though 
he himself would have believed in the actual neutrality of modern law.3 We-
ber’s meticulous conceptualization, navigating between the Scylla of a positi-
vistic analysis of unanimated social behaviour and the Charybdis of an idealis-
tic overrating of the significance of law and religion, has not made for an easily 
accessible theory. His methodological position, the use of ‘ideal types’ as hypo-
thetical, idealized reconstructions of logical relations between meaning and 
social action, has often been neglected, or criticized for its imputed circularity.4 

                                                             
1  Weber (1976); hereafter referred to as ‘WuG’ followed by the page number in the 

1976 edition. For references to English-language editions, please consult the corre-
spondence table elsewhere in this issue. 

2  What Weber is internationally known for, is partly defined by what in the course of 
time has, and what has not been translated in English. For instance, his Protestant 
Ethics thesis, in the form in which it has become known commonly, clearly not rep-
resentative of Weber’s position on the origins of capitalism at a later stage of his 
scientific development; cf. Collins (1986). 

3  For instance, by Hoekema & van Manen (1994) p. 56 and Van Manen in his contri-
bution to this issue. 

4  For a summary and references, see Grafstein (1981). Grafstein’s critique is, in the 
end, based on his refusal to accept Weber’s distinction between ‘the meaning appro-
priate to a scientifically formulated pure type (an ideal type) of a common phenom-
enon’ and ‘the actually intended meaning for concrete individual action’ (cited by 
him at p. 460; see also his footnote 12). 
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According to some commentators all this navigation results in an impalpability 
of his theory: ‘it represents an ingenious synthesis of the empirical and the 
ideal, hard to evaluate from either perspective since it claims neither general 
descriptive adequacy nor theoretical rigour.’ (Barnes 1995, 198) Part of the 
criticism of Weber seems to touch, rather than on the concepts themselves, on 
his methodological individualism, on a misperception of his theory as ‘evolu-
tionary’, or on his pessimistic stance towards the fruits of Enlightenment. We-
ber never took things (or life) easily, and he tried to account theoretically for 
the ambivalences that he faced in his social and political life.5 There is some 
irony in the fact that this is partly being turned back on him in the shape of 
criticism of the ‘ambiguity’ of his theory.6 

Whether his theory is accessible and palpable or not, it is clear that its so-
phistication is not always acknowledged by his critics. I firstly intend to eluci-
date its sophistication and to reconstruct Weber’s typologies of social action, of 
legitimate orders, and of legitimacy. Second, I will argue that Weber’s concept 
of legitimacy is bound to his concept of domination (‘Herrschaft’) in such a 
way that, in order to be fruitful for use in current times, we will need a revised 
version of the concept. And, finally, I will argue that legitimacy is closely, and 
much more than is usually being assumed, related to representations of order 
and to notions of accountability, and can only be adequately understood in the 
context of that relation. 

 
Legimacy: the concept, the typology and its critics 

 
To Weber, legitimacy is a quality of an ‘order’ (‘Ordnung’) or of domination 
(‘Herrschaft’).7 Both are taken to be more stable to the extent that they are 
legitimate, i.e., in case of the latter, to the extent of the chance that social action 
will be oriented towards a representation of social order in which a position of 
pre-eminence is attributed to rulers and their commands.8 The (normative) 
validity (‘Geltung’) of this representation is claimed by the rulers as the foun-
dation of their powers; to the extent that, one way or the other, those who are 
(thereby) ruled, accept it, it has also empirical validity. On the one hand, Weber 
uses the typical reasons for compliance, embodied in this representation, to 
differentiate between types of domination, and on the other hand he emphasizes 
that compliance with domination may only for a small part be actually moti-
vated by these typical reasons, and to a large extent by other motives. In fact all 
kinds of motives, including traditional and instrumentally rational motives, may 
account for the fact that the rules of a legitimate order are being ‘followed’.9  
                                                             
5  See also de Bakker’s contribution to this issue. 
6  For instance, Bader (1989) p. 298f. Bader claims that Weber would not have made 

clear that he uses ‘validity’ in two different senses (normative and empirical), which 
is clearly incorrect in view of WuG (1976) p. 181. 

7  For a contrary position see: Van Manen (intra) who incorrectly relates legitimacy, as 
‘an empirical concept’ directly to motives for behaviour, in a way that equals it to 
‘domination’. 

8  WuG (1976) p. 16. 
9  WuG (1976) p. 123. 
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Weber thus makes a definite distinction between the type of legitimacy of 
domination, based on the typical reasons for compliance claimed by the ruler, 
and the actual motives of the ruled to comply with it.10 To be able to classify 
domination as legitimate for its legal-rational character, it is thus not required 
that the motive for people’s actions would generally be their personal convic-
tion of the superiority of its rules.11 In so far as they are (rightly or wrongly) 
perceiving others to be convinced of this superiority and to act according to 
these conviction, their readiness to orient their action to these rules will be 
reinforced. This mechanism adds to the stability of an order, even in the ab-
sence of a subjective belief in the ‘typical’ reason for legitimacy.  

Legitimacy is defined as the chance that domination is actually regarded, 
and practically treated as valid for one of these typical reasons. For a type of 
domination to be valid, Weber thus only requires that to a relevant extent (that 
cannot be fixed in advance) people actually orient their actions to the type of 
representation concerned. Besides, legitimacy is not merely a bipartite issue of 
ruler and ruled only, and not even principally the relation between the ruler and 
an intermediate party. The officials (‘Verwaltungsstab’) may be of decisive 
importance for deciding whether the ruler’s claim to legitimacy, which also 
determines the means by which he rules, is to a sufficient extent practically 
recognized as valid.12  

‘To orient your action to a legitimate order’ is as neutral as this formulation 
would suggest. This means that it is definitely not the same as ‘following a 
rule’ and in particular includes ‘circumventing a rule’, as Weber illustrates by 
the example of the thief who recognizes the validity of the legal order by hiding 
his actions.13 It is precisely Weber’s effort to base the ‘facticity’ of social life in 
other relations between ideas and social actions than those of ‘rule-following’ 
that inevitably results in the complexity of his concept of ‘legitimacy’ (and of 
other ideal types).14 In Wirtschaft und Gesellschaft he carefully detaches his 
analysis of social action from conventional juridical conceptions of ‘rule-
following’15 and of a gapless system of formal rules, except for their practical 
significance in the real world as representations to which action may be actu-
ally oriented.16 The representation of procedural rules that underpin legality 
(‘Legalität’) does imply the existence of an impersonal order of abstract rules 
and the idea that concrete decisions were ‘applications’ of these rules, but their 
abstract character does not necessarily entail neutrality as Van Manen (in this 
issue) argues. 

                                                             
10  WuG (1976) p. 20. 
11  Lembcke suggests (at the end of par. II of his contribution to this issue) as a possible 

interpretation of Weber, that validity would be dependent upon everyone’s subjec-
tive value-rational acceptance. Weber, however, does not link validity to the pres-
ence of subjective motives but to the orientation of action to a representation in 
which typified reasons for a particular kind of action are incorporated.  

12  WuG (1976) p. 123.  
13  WuG (1976) p. 16. 
14  Cf. Giddens (1984) p. 322. 
15  For instance, in his critique of Stammler, WuG (1976) p. 17. 
16  WuG (1976) pp. 510-13. 
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Weber’s famous typology of legitimacy is threefold. It has been asked why 
Weber distinguishes four types of social action (traditional, affective, value-
rational and purposive-rational), four types of legitimate validity of an order of 
which at least the first three correspond to these (ascribed on the basis of: tradi-
tion, affective belief, value-rational belief and belief in the legality of positive 
law) but only three types of legitimate domination (traditional, charismatic, 
legal-rational).17 What, in particular, has happened to the possibility of legiti-
mate domination on the basis of value-rational beliefs?  

The different types, mentioned above, can be arranged as in Scheme 1 .The 
upper two rows in scheme 1 do not require much explanation. Patterns of tradi-
tional action may  

 
Scheme 1: Relations between Weber’s typologies of social action, of guarantees of the 
legitimacy of an order, of legitimacy of a valid order and of legitimacy of domination 
(WuG 1976, p. 12, 17, 19 and 124):  

Types of 
social action: 

Types of guarantee of the 
legitimacy of an order: 

Types of legitimacy ascribed 
to a valid order: 

Types of legiti-
macy ascribed to 
domination: 

traditional  traditional traditional 

affective affective affective charismatic 

Value-rational value-rational (intrinsic) 

religious (salvation) 

value-rational  

expectations of sanctions (1): 

- disapproval (convention) 

 

 

 

legality of positive rules (1): 

- unanimously agreed to 

 

purposive-

rational 

 expectations of sanctions (2): 

- forceful maintenance (law) 

legality of positive rules (2): 

- imposed 

legal-rational 

 
constitute an order, but by definition only as a result of ingrained habits, not of 
some kind of common representation of its validity. A traditional order is rela-
tively unstable; customary practices may, for instance, be easily blown away as 
soon as purposively-rational considerations dictate other ones.  

In the scheme, ‘tradition’ is therefore lacking in the second column, but re-
turns as a type of legitimacy in the third, where an order is considered valid on 
the basis of a valuation of its tradition as something sacred. It is important to 
note that this valuation regards tradition, but in itself departs from the basis of 
traditional action and rather value-rationally accounts for the superiority of 
traditional rules (set off implicitly against other possible rules). In the second 
row, ‘affective’ is, as a basis of legitimacy of domination, renamed ‘charis-

                                                             
17  A.O. Spencer (1970) p. 129f. 
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matic’ because Weber wants to stress the supernatural character of what is then 
being ascribed to those who rule. 

To understand the open spaces in the lower part of the scheme, it is neces-
sary to keep in mind that Weber has chosen for a conceptualisation in terms of 
command-obedience relations. A consequence of this choice is that, while 
value-rationality can be the basis of a legitimate order (example: natural law), a 
state or any other type of organisation can hardly be based on it. 18 On several 
occasions Weber stressed the volatility of an order based on consensus and 
democratic unanimity; as soon as there is some temporal continuity to such an 
order, inevitably leadership will come up and decision-making will entail ma-
jorities imposing rules on dissenting minorities.19 The fact that rules are never 
free from imposition, Weber implicitly argues, makes it impossible to base the 
legitimacy of domination on unanimous agreement about these rules. Weber 
would argue that decisions as to rules will normally (and almost inevitably) be 
made or designed by specially assigned members of that association, so for 
their decisions to be accepted, it is their qualities and method that count. Mem-
bers can have trust in the rulers if they have been correctly appointed, and in 
their decisions if they are taken in conformity with procedural requirements.  

If belief in (substantial) consensus would be an inadequate basis, what is 
left for Weber is to resort to procedural criteria: if rules are imposed in con-
formity with correctly applied procedures by correctly assigned rulers, they are 
therefore considered to be legitimate. According to Weber this belief in legality 
is, among the different grounds for obedience to authority, of special relevance 
to the modern world.Weber strives to clear the legal-rational type of domina-
tion of all content, so that this belief would (of course, again: idealtypically!) be 
purely based on the procedural correctness of the given commands, to the ex-
clusion of any kind of substantive evaluation. 

We might to some extent ‘test’ this conception of rational-legal legitimacy 
by comparing the way actions orient themselves to rules and decisions that are 
issued either (1) from an organisation in which leadership is correctly assigned 
and procedures function smoothly, but that are at the same time to a large ex-
tent substantially considered as irrational or erroneous or (2) from an organisa-
tion in which their contents appear not to be decided to a sufficient extent by 
those who have been assigned to leadership but are to a large extent substan-
tially considered as rational. For Weber, the simple answer in the first case 
would be that, only if actions of subjects would appear to be actually largely 
ignoring or circumventing these rules, the organisation in the end can no longer 
be said to be ruling on the basis of rational-legal legitimacy. In the second case 
                                                             
18  This choice can, in Weber’s view, only be justified by the results of the analysis: ‘Dass 

dieser und nicht irgendein anderer Ausgangspunkt der Unterscheiding gewählt wird, 
kann nur der Erfolg rechtfertigen. Dass gewisse andere typische Unterscheidungs-
merkmale dabei vorläufig zurücktreten und erst später eingefügt worden können, dürf-
te kein entscheidender Missstand sein.’ (WuG (1976) p. 123). According to Bader et 
al. ((1976) II, p.442f) Weber’s account of natural law would refute his typology of 
domination which only comprises three types and ignores the value-rational; incor-
rectly so, because in Weber’s view natural law has nothing to do with domination. 

19  WuG (1976) p. 546. 
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he would have answered that, if acceptance appears not to be based on the rep-
resentation of a correct assignment of leaders and decision-making according to 
legal procedures, the applicable type of legitimacy cannot be rational-legal. If 
we look at it from the perspective of stability, as Weber suggests, I would argue 
that the first situation is inherently unstable: even though there might be ra-
tional-formal legitimacy in Weber’sense, this would not contribute very much 
to the stability of the domination (For instance, Eastern Germany before 1989). 
The second however, although lacking this type of legitimacy, may be very 
stable.  

 
Domination 

 
To Weber every stable social order exists thanks to some form of domination, 
in relation to which obedience to commands, which may result from different 
motives, is the invariable feature of action. In WuG Weber starts by discussing 
a very broad concept of ‘domination’, dismisses it as scientifically unfit, then 
introduces a polarity between power on the basis of a ‘configuration of inter-
ests’ versus power on the basis of recognition of a claim to obedience regard-
less of interests, and finally chooses to call only the latter ‘domination’.20  

His choice for a personalized conception of domination (‘Herrschaft’), in 
which the axis is always the relation of ‘rulers’ giving commands to the ‘ruled’, 
has been criticized.21  

Even if official representations of the distribution of powers and compe-
tences in organisations are nowadays as much pyramidically shaped as in We-
ber’s times, to the extent that the scale and complexity of organizations has 
increased, the professionalization of their staff and the interdependency of its 
members has increased, the importance of direct, personal commands has been 
reduced in favour of other mechanisms of control. Developments like these, 
arguably, add to the need to question Weber’s initial choice for leadership as a 
central notion and invite us to look for an alternative approach.  

There is thus reason to distance oneself from Weber’s domination-centered 
approach, and to neglect, for the moment, his obvious personal concern for 
safeguarding leadership and practical politics. Weber’s choice for the perspec-
tive of domination (Herrschaft) seems to be carrying him away from what 
really counts for legitimacy: the chance that action orients itself towards a rep-
resentation of an order as one that is producing obligatory rules and decisions in 
a way that is somehow (to be) regarded as superior. There is no inherent reason 
why leadership would be a crucial or even necessary condition for this per-
ceived superiority. We might thus reformulate the question of legitimacy as the 
question of the different basis for a generalized trust in a social order, more in 
particular for the chance of a common orientation of social action to the repre-
sentation of a social order as somehow superior in the way it generates rules 
and decisions.  

                                                             
20  WuG (1976) p. 542-44. 
21  For instance, Mommsen (1974) p. 72. 
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The question how this superiority is being founded, may be answered differ-
ently. A first answer might be the one Weber preferred: the belief that the for-
mal rules of the organization provide for such a way of appointing officials and 
of organizing their law- and decision-making so that we may trust the out-
comes. Another answer would be that it is rather the ‘constitution’ of an organi-
zation, the way in which powers are distributed over formal positions, which is 
considered to provide for the conditions of a way of decision-making that 
makes us believe in the quality of outcomes. It is the constitution which is here 
of decisive importance for legitimacy, not leadership, although the latter may 
have an important role as a guarantor of the constitution. In addition to this 
could, thirdly and finally, be argued that, on the basis of this constitutional 
division of powers, a network of interdependencies has developed that has 
turned out to be knotted in such a way that we may have to trust in the quality 
of the outcomes. All three of them avoid a substantial evaluation of decisions, 
as Weber would have required. They may all produce a considerable amount of 
predictability, but Weber would have found the second and, even more, the 
third lacking in accountability. Only if decisions can be traced back to officials 
who, if required, will take personal responsibility and account for them in terms 
of their type of authority, would legitimacy be possible.  

Weber’s methodology entailed the adequacy of a theorist’s choice for a cer-
tain way of conceptualisation can finally and only be decided by its results. As I 
noted, Weber is rather explicit about the preliminary character of the choice 
that he makes at this point. His choice for ‘command and obedience’ as the 
essential feature of ‘domination’, which in consequence restricts the types of 
action orientations that can contribute to the stability of social order, can in 
hindsight be seen in relation to both his evaluation of the importance of formal 
(as opposed to substantial) types of social arrangements and his political and 
philosophical ideas that tend to put trust in ‘leadership’ as the only way out of 
the ‘iron cage’. I would argue that, while the importance of the former insight 
cannot be overstated, the latter idea has in the course of a century of social 
developments turned out to be too restricted, so that another way of conceptual-
isation may now be more adequate. Not because Weber would have ignored the 
restricted extent to which some of his idealtypes corresponded to actual action 
orientations, as some have argued – he was very well aware of that and this 
awareness even contributed to his pessimism, but rather because representa-
tions of order have changed during the last century. What seems to have contri-
buted to these changes, is, ironically, an increase of a social awareness that is 
partly inspired by a spread of the kind of knowledge about social relations that 
Weber has significantly contributed to. This kind of knowledge has, for in-
stance, been productively applied in the design of all kinds of organizations 
and, in that way, has had a share in determining our current social relations. 
These, and other developments have, in the end, taught us to put more trust in 
organized relations and less in the kind of personal leadership that Weber fa-
voured and wanted to protect, theoretically, from encapsulation.  

Before going into the consequences that moving away from ‘domination’ 
has for the concept of legitimacy, a closer look at Weber’s treatment of ‘obedi-
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ence’, the counterpart to domination, will reveal another problem of his domi-
nation-centered perspective. 

 
Obedience 

 
Weber’s navigation in between normative and empirical cognitive landscapes 
results initially in the somewhat puzzling notion of obedience, applied to ‘ac-
tions taking course as if ‘…. a rule is being followed, or a form of domination 
recognized as legitimate. This peculiar definition can only be understood if we 
take into account Weber’s need to reconcile two theoretical interests: on the 
one hand he recognizes the parallel existence of several ‘orders’ that may be 
relevant to the orientation of social action; on the other hand, however, he has a 
persistent affinity with leadership and an accompanying conceptual preference 
for the perspective of domination. In the part of WuG concerned, domination is 
conceived of as entailing: 
- an intention of a ruler to influence actions of others (ruled); 
- actual influence being exerted, in such a way that, to a relevant extent: 
- these actions take a course as if the ruled would have made the contents of 

the command, for it’s own sake, into a maxim for their actions.22 
 

Weber notes that the latter part of this definition (sub c), which he himself calls 
awkward (‘schwerfällig’), requires this kind of formulation because the factual 
conformity of behaviour to an order ‘is not sufficient for our purposes’; there 
must be some relation between the meaning of actions and the validity of the 
order. Meanwhile the ‘causal chain’ between command and obedience can take 
considerably different forms, but for Weber this does not detract from the exist-
ence of domination, provided that to a relevant extent action is oriented towards 
its validity. He thus allows for qualifications of social actions by reference to 
several ideal types at the same time, paratactical and even contradictory, and to 
different valid orders as well, and yet defines the notion of ‘obedience’ in a way 
(as in sub c above) that seems to make it almost as amorphous as the concept of 
power. If Weber introduced the more exact concept of domination to get away 
from the amorphous character of ‘power’23 , then why is he reintroducing it in 
the concept of obedience? The answer is that, as a counterpart to domination, 
obedience designates the factual conformity of actions to commands of rulers at 
an aggregated level. Also added here is, the provision that a relevant proportion 
of these actions be actually oriented towards the validity of the domination of 
these rulers. The perspective of domination is thus conceptually dominant. 

Some critics have argued that Weber, by using this definition, would have 
been mistakenly assuming that what a rule or command implies is an inherent 
characteristic of the rule or command itself, just to be ‘read off’ by any individ-
ual. Weber, however, regards the content of the rule or command not as some-
thing inherent, but as resulting from a social process of interpretation, in the 
course of which a common representation (‘durchsnittlich gemeinter Sinn’) is 

                                                             
22  WuG (1976) p. 123 and p. 544. 
23  WuG (1976) p. 28. 
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being instituted. Another criticism has been that the definition would incor-
rectly assume that a ‘command model’ is an adequate representation of ‘rule-
following’ behaviour. Barnes, for instance, argues that ‘because the command 
model is fundamentally inadequate in its account of rules, it will not serve even 
as an ideal type.’ 24 For Weber, however, it is not required that a representation 
to which actions actually orient themselves would besides have to be able to 
convince a sociologist that things ‘are really going this way’. If, for instance, 
only some officials would account for their decisions in terms of a pure applica-
tion of general rules, then the ideal type of bureaucracy would to that extent be 
valid.  

His methodological stance allows Weber to keep the model of bureaucracy, 
as a machinery that merely implements commands from above, as a polar con-
cept. The question whether it may actually be an adequate description, not just 
of what officials or rulers believe, but also of what is actually going on, is 
strictly irrelevant. No more than we would, as sociologists, reject the signifi-
cance to believers of a representation of the Purgatory on the ground that we 
cannot locate it in space, would we reject the representation of bureaucracy on 
the ground that the significance of formal rules cannot ‘really’ be clear. Only if 
one would argue that nobody believes in ‘bureaucracy’ any more, which I sup-
pose might at some moment become true, then one should be fair to Weber and 
say, not that he has been wrong, but that his ideal type is really worn out and 
that we should more adequately use other ones.25 

‘Obedience’ might, in the same way, be treated as a ruler-centered represen-
tation of how the ruled orient themselves in their actions to the rulers.26 If ‘obe-
dience to commands’ is treated to a relevant extent practically as a ground for 
certain types of actions, although these can actually flow from other motives, 
then it may be relevant in the same way as ‘bureaucracy’ is. To Weber there 
was a clear analogy between the staff and the ruled in the character of obedi-
ence. In Politik als Beruf he states as to the staff that ‘if an authority sticks to a 
command that looks wrong to him, it is an official’s honour to be able to exe-
cute it (…) quite as if it would have conformed to his own conviction.’27 There 
is an interesting difference, though, between the official’s and the subjects’ 
obedience. In the model of bureaucracy an individual official is considered to 
be only personally subject to vertical relations of command: the potential 
conflict is between the command of his boss and his own personal judgment 

                                                             
24  Barnes (1995),pp. 201-3) (italics in the original). Barnes correctly criticizes concep-

tions of rule-following as a basis of structuring implementing organizations but un-
fortunately ends up in the common mistake of confusing Weber’s ideal types with 
(normatively) ideal models of well functioning organizations. Weber pays due atten-
tion to a lot of other things (than ‘rule-following’) ‘bureaucrats’ do, including mak-
ing independent decisions, and stresses that it is the way of accounting for them that 
makes the difference (WuG (1976) p. 837).  

25  Also in this sense: Zuurmond (1994). 
26  Though not exclusively: legal-rational domination implies the notion that the Herr, 

in commanding, is on his part obedient to the impersonal order, to which he is ori-
enting his commands (WuG (1976) p. 125). 

27  Weber (1971) p. 524 (italics added). 
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ment and, if so, his individual conscience is supposed to tell him that he should 
account for the content of the command as if it were a decision of his own. 
Weber’s concept of the obedience of subjects, however, refers to the aggregate 
of vertical causal chains between the one command and the multiple actions of 
subjects, and does not deny but rather disregards the relations between these 
subjects, in what they might contribute to, or detract from domination. It is 
significant that the ‘influence’ being asserted according to the definition of 
domination, is defined only at a macro level. 

Meanwhile, the fact that an action is such that it seems that an actor is fol-
lowing legal rules, may result from very different motives, for instance from an 
actor’s interest or from his fear of social disapproval, rather than from his direct 
knowledge of the content and correct enactment of these rules. Weber holds to 
the requirement that a minimum of real ‘belief’ would have to be present. We 
might imagine a situation that all actors would only falsely assume that the 
other members of an interpretive community believe in the superiority of a rule 
or command, that each of them would anticipate the chance that these others 
will judge his actions according to these rules, and would direct his course of 
action accordingly. Weber would certainly have been convinced of, and been 
interested in the real consequences of such a false belief for social action, 
among others in the stability that it might actually generate, but he would have 
had to denounce it as a type of domination. 

 
Anticipation of accountability 

 
Weber’s ‘as if’- notion alludes to, but does not account theoretically for a social 
process in which a multitude of subjects have different reasons to give their 
actions a course that others (including sociologists) recognize as being in con-
formity with a ruler’s commands. Weber’s preference for a domination per-
spective makes him treat these different reasons as a multi-layered motivation 
structure. He can be interpreted as arguing that in an upper layer actual courses 
of action are taken to signify an orientation towards commands of the ruler, 
while in lower layers different reasons and motivations can have inspired these 
courses of action. In the upper layer a public account of a course of action is 
oriented at the commands of the ruler. In lower layers all kinds of semi-public 
or private reasons for action may play a role. It is important to note that reasons 
in all layers are to be recognized by fellow-citizens and by social scientists in 
terms of a relation between giving meaning to action and the actual course of 
an action, but that they figure in different contexts of meaning. If an official 
ideally presents, and thus accounts for his actions as directly and exclusively 
following from the commands and rules of his superior, but ‘in fact’ disagrees, 
the latter only means that in a lower layer of accounting he relates his preferred 
actions to other legitimate representations. Likewise the ‘obedient’ subject of 
an authority ideally presents, and accounts for his actions, at least towards the 
authority, but often also to his fellows, as directly and exclusively flowing from 
the commands and rules of that authority.  
The important consequence is that, as long as, and to the extent that a type of 
domination is valid, its subjects will in their actions anticipate the requirements, 
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specific to that type, of what counts as an adequate account of these actions. 
Accounting for action is the crucial common denominator of Weber’s ration-
ality concept, and anticipation of accountability is the most important mecha-
nism by which a valid order may influence social action. In so far as social 
action orients itself to a valid representation of order, its orientation is closely 
linked to reasons that are either actually brought forward or, more often, pre-
meditated in the context of a virtual account of that action. Reasons for action 
will thus differ according to the social context(s) of the ‘Verantwortung’, and 
types of reasons will be strongly determined by anticipation of accountability in 
this or these contexts.  

However complex the actual motives may be, for the determination of le-
gitimacy Weber holds, at least for this relevant minimum part of belief, to a 
conception of a rather direct relation between command and obedience, in the 
sense that domination is valid if to a relevant extent the commands and rules of 
the ‘Herr’ should be known to the subjects and actually be valued by them as of 
excellent or superior purport, and that the subjects should, by the course of their 
actions, display this valuation. Whether it is still adequate to make such a di-
rect, personal valuation by its subjects, however restricted in scope, a central 
element of legitimate domination or order, is questionable. The central position 
of ‘domination’ in Weber’s theory has already been questioned above. A multi-
layered system of governance may hold to the formal conception of one central, 
ruling position, but this may hardly play any role in actual action orientations 
without the system losing its character of a legitimate order. From a less per-
sonalized and less hierarchical approach than Weber’s it might be argued that it 
is the institutionalised character of the order itself, rather than formal qualities 
of the leadership that is supposed to guarantee it, that can be considered a sig-
nificant reason for people to comply.  

In extreme cases it even might be the fact that any sort of valid order exists, 
instead of the qualities of leadership or procedures, that accounts for the good 
reasons to comply. Take for instance the traffic order: the fact that the traffic 
rules have been formalized in law by adequately appointed politicians, will 
normally contribute only very little to its legitimacy. But even those who tend, 
if possible, to neglect red traffic lights, will recognize the validity of the traffic 
order as a set of rules that alone makes an ordered and safe participation in the 
social world of traffic possible. In traffic too, people are ‘orienting their actions 
to the representation of a legitimate order’, but in a way which does not presup-
pose some kind of direct relation, neither of direct submission to authority, nor 
of actual knowledge of the manner of enactment of the Road Traffic Act. In 
comparison to the huge amount of actual traffic interactions, the question of 
legitimacy of the order is only very rarely raised, simply because there is hardly 
ever a need to question such rules. Policies based on these rules, however, may 
be questioned in cases in which distributive justice is at stake, for instance if 
stop signs have been electronically adjusted to let cars run for two minutes and 
bikes for only ten seconds. If a biker would challenge this distribution, then this 
challenge would probably be countered by a referral to the rules of traffic acts. 
Rules that have normally only a latent existence, are then for a short moment 
(re)mobilized, for instance to base the competence of the police to regulate 
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traffic by way of electronically controlled stop signs. In general, however, the 
traffic example may remind us of the essentially negative origins of the concept 
of legitimacy: it has been introduced in the early Middle Ages to challenge, 
rather than to found claims to rule.  

 
Conclusion 

 
Weber has forged the concept of ‘legitimacy’ to connect secular and sacral 
aspects of society, arguing that in as far as people believe in the validity of 
certain representations of order, the stability of these orders will be enhanced. 
In this article Weber’s typology has been analyzed. It has been argued that the 
sophistication of his theoretical design is not always acknowledged by his 
critics. The typical reasons for compliance, embodied in the idealtype of 
domination, should be distinguished carefully from the multitude of actual 
motives, not identical but related to representations of its validity, that may 
contribute to the stability of domination. The concept of ‘legitimacy by 
legality’ has been criticised because Weber would have wrongly assumed the 
law to be ‘neutral and empty’. This objection, however, disregards the 
representational character of social order. The only internal objection to 
Weber’s concept could be that other conceptions of legitimacy would be more 
adequate. 28 Beside that, of course, normative questions of legitimacy may be 
posed but we should then be aware that we would be leaving the sociological 
framework of Wirtschaft und Gesellschaft. 

In particular Weber’s conceptual preference for ‘domination’ leads him to 
treat it as a dominant element of the representation of order that constitutes the 
type of legitimacy. It is argued that the latter step is not a necessary one, as 
Weber would have agreed,, and that there are good reasons to claim that for 
current social relations another conceptualisation of the ‘representation of 
order’ would be more adequate. An analysis of the - at first sight - puzzling 
notion of ‘as if’ in his concept of obedience leads back to the same preference. 
Although Weber in principle recognizes the paratactical existence of a plurality 
of orders, nevertheless his preference for domination gives them a place in a 
multi-layered structure. The importance of publicly accounting for social ac-
tion, whether actually or virtually, and of anticipation of accountability as a 
crucial element of legitimate order has not always been duly recognized by 
Weber’s critics. That his conceptualisation elicits irritation with some of them, 
in particular for its theoretical closure, is understandable, regrettable but prob-
ably unavoidable. If, however, one duly connects ‘legitimacy’ to different 
spheres of accounting for social actions, of displayed or virtual rationality, 
Weber’s concept still stands as a very valuable, and in some respects unsur-
passed contribution to our theories about the relation between law and social 
action. 

                                                             
28  Cf. Van Manen in his contribution to this issue, which also contains proposals for 

other types of legitimacy.  



 

 

Tort, Social Aims and the Iron Cage 
On the Relevance of Weber’s Concepts for  

the Analysis of Tort  

Rob Schwitters 

Weber’s sociology of law is a fascinating and influential attempt to analyze 
transformations of law in terms of rationalization-processes; processes which 
also transformed religion, political domination and economical relations. We-
ber was concerned with the development of law and legal thought most charac-
teristic of modern conditions he was familiar with during his life (1864-1920). 
The significance of legal transformation belongs to the core of Weber’s analy-
sis of the specific and peculiar rationalism of the West. 

In this text I want to reflect on the relevance of his concepts for the analysis 
of transformations of tort law from the end of the nineteenth century. In the last 
three decades tort law has been seen as problematic and has been intensely 
debated.1 These debates concern the rational nature of tort law. The fundamen-
tal issues of tort theory indicate a tension between instrumentalist and non-
instrumentalist approaches, between the utilitarian and wealth-maximizing 
concerns of law and economics, and the moral concerns of those who consider 
tort law to promote individual autonomy and liberty. Should tort law be an 
instrument to realize the collective needs of society, as for example the maxi-
mization of wealth or the compensation of victims? Should an instrumentaliza-
tion not surrender, as some maintain, the individual to collective aims, and 
should tort law not instead protect individual interests in the face of community 
needs?  

Weber’s analysis of the rationalization of law in the context of social trans-
formations is a helpful device to make recent controversies more intelligible. 
Although Weber’s sociology offers several insights and clarity it is not devoid -
as many commentators have noticed already- of puzzling analytical concepts 
and empirical assumptions. I will not refrain from articulating these problem-
atical aspects of his theories.  

I will, first, relate the classical concept of tort law to Weber’s concept of 
formal legal rationality. Then, I will discuss the implications of the instrumen-
talization of tort law, which started at the end of the nineteenth century, for the 
formal rational qualities of law. In the last paragraphs I will analyze recent 
transformations of tort law in terms of Weber’s ‘Iron cage’-concept. In modern 
society, rationalization implies an increasing social capacity to control fate and 

                                                             
1  White (2003), pp. 291-338; Weinrib (1991); Hartlief (2003). 
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the causes of damage. However, it may be doubted whether this increasing 
social control goes hand in hand with a heightened individual control. 

 
Classical tort law and formal legal rationality 

 
In the nineteenth century tort, contract and property were the hallmarks of the 
liberal legal order. These legal concepts warranted the liberty of individuals: a 
liberty which was based on property, voluntary consent (contract) and fault-
based compensation of damages (tort). This order was losing its prevalence in 
Weber’s time, at the shift of the nineteenth to the twentieth century.  

According to Weber a legal order is formal rational to the extent ‘it repre-
sents an integration of all analytically derived legal propositions in such a way 
that they constitute a logically clear, internally consistent and, at least in theory, 
gapless system of rules, under which, it is implied, all conceivable fact situa-
tions must be capable of being logically subsumed’.2 Thus formal rationality 
refers to the systematic character of law, its rule-governedness and the fact that 
it contains a gapless order. Weber also uses the notion of formality to describe 
the extent to which legal systems are based upon a principled separation of law 
from ethics and constitute a self-contained order. Weberian formal law is au-
tonomous; a differentiated cultural sphere that obeys its own fully internal 
criteria. Law consists of consciously created abstract rules which are organized 
into a comprehensive system and are applied by technically trained specialists 
who employ a distinct form of legal logic.3  

The neutral, systematic and abstract character of legal norms offers citizens 
a stable framework which guarantees their liberty and promotes certainty and 
the predictability of behaviour. In Weber’s account individual freedom and 
autonomy require formal rational law, a position which reflects the political 
concepts of the eighteenth and nineteenth century in which people had liberated 
themselves from the arbitrary decisions of absolute powers. 

The classical, nineteenth century, concept of tort reflected these formal ra-
tional qualities. Perhaps it is difficult to attribute the same systematic character 
to tort law in common law as in civil law, as Weber concepts apply better to the 
civil law countries. However, in many respects both legal systems show simi-
larities. The most basic principle of liability was fault. This principle put seri-
ous obstacles in the way of actions for injury and made losses lie where they 
fell. It was not sufficient to show that somebody performed an act that caused 
damage. To receive compensation, one had to show that conduct did not live up 
to legal standards of appropriate behaviour.4 Tort law was seen as a gapless 
system, which contained clear rules. The then prevalent legalistic or formalistic 
conceptions of judicial decision-making left the courts few chances to assess 
liability.  

                                                             
2  WuG (1978) p. 656. In this article I use the English translation Roth and Wittich 

(1978). For references to German-language editions, please consult the correspond-
ence table elsewhere in this issue. 

3  WuG (1978) p. 810. 
4  Lawrence M. Friedman (1985) pp. 56-57; F. Ewald (1986) pp. 61-63. 
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These principles contributed to the fact that law was hardly relevant for those 
injured at work, on the road or by defective products. Friedman underlined how 
well this restrictive liability fitted the needs of industrial development those 
days. It favoured business over individuals who had suffered injuries. 5 

One of the main reasons the classical model of tort offered victims limited 
possibilities to have their damage compensated may be attributed to the pres-
ence of traditional patterns of assistance. Informal assistance (within the family, 
the parish, between neighbours, in the context of work-relations) could survive 
in those areas where the consequences of capitalistic industrialization (rising 
mobility, more large scale and impersonal production-processes) were still 
limited. The nineteenth century liberal expectations of moral obligations and 
voluntary assistance and the liberal objections against legal intervention, it may 
be said, had a material substratum.6 Also Weber’s concept of formal legal ra-
tionality, which presumes a clear boundary between the legal domain and the 
ethical domain, reflects the social relevance of voluntary assistance.  

 
Instrumentalization of tort law and the formal rational qualities of law 

 
Since the end of the nineteenth century the classical model of tort has changed 
profoundly. The distribution of damages is less and less determined by con-
siderations of individual justice and increasingly determined by (instrumental) 
considerations of social policy. I want to suggest some social factors which 
may explain this transformation.7 

The rising pace of industrialization destroyed patterns of voluntary assist-
ance. Higher mobility-rates and large scale production eroded traditional in-
formal solidarity. This made the victims of damages more dependent on legally 
enforced compensation.  

Industrialization didn’t only destroy patterns of assistance it also created ac-
cidents which could no longer be seen as the consequence of individual fault. 
For example in the debates concerning Workmen’s Compensation Acts jurists 
began to criticize fault-liability and were seeking attention for the social causes 
of accidents, as the fact that often workers were forced by their employers not 
to pay the sufficient care which would be needed to prevent accidents. If work-
ers would for example stop the machines when changing wheels they would 
‘unnecessarily’ interrupt the production process. This new awareness of jurists 
that risks can be seen as the unavoidable side-effects of socially desirable ac-
tivities was one of the main factors undermining fault-liability.8 

Another major factor eroding the fault-system was the rising prevalence of 
insurance. Insurances interfered with the direct relation of paying damages and 
fault. The fault-regime was also undermined by the fact that courts, aware that 
an insured defendant is able to spread the costs, were inclined to pay respect to 

                                                             
5 Friedman (1985) pp. 54-56. 
6  See e.g. R.J.S. Schwitters (1991). 
7  Suggestions based on Ewald (1986); Friedman (1985) pp. 52-67; A.J. Hoekema 

(1980) Schwitters (1991); Schwitters (1996).  
8  Schwitters (1991).  
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the weaker position of the victim. Moreover, the statistical rationality character-
istic for insurances contributes to a forward-looking perspective in which pol-
icy considerations are dominant. For insurance companies it is less relevant 
which individual is to blame for an accident. They are more interested in 
safety-policies of managements, governments etc. Moreover, the whole tort 
process in which the court minutely labours to evaluate the detailed facts of the 
damaging occurrence appears futile in view of the final allocation of losses. 
When both appellant and defendant are covered by insurance, there are gener-
ally several collective agreements between insurance companies concerning 
their mutual subrogation. 

In modern tort law the distribution of losses is no longer seen as a conflict 
between two parties, the plaintiff and the defendant. As a consequence of insur-
ance coverage, it concerns the question which category of persons has to bear 
the costs (e.g. motorists or pedestrians, producers or consumers, employers or 
employees).9 The distribution of damages doesn’t demand a backward-looking 
evaluation of the fault of the defendant, but a forward-looking evaluation in 
which the liability is allocated in terms of considerations of social policy. These 
instrumental considerations include a fair and efficient distribution of losses, 
the compensation of the victim, deterrence, and the promotion of socially useful 
activities.  

To what extent is this concept of tort as an instrument of public policy rec-
oncilable with Weber’s concept of formal legal rationality? It is not easy to give 
an unambiguous answer since on this issue Weber’s concepts are puzzling. 
Within the framework of his general analysis of rationalizing tendencies in 
western societies, the instrumental use of law does not conflict with its formal 
rational qualities. But when he discusses transformations within the legal do-
main one will find many indications which show that Weber saw a tension 
between both the concepts.  

  
The reconcilability of instrumentalization and formal legal rationality 

 
Weber’s analyses of the rationalizing tendencies in western societies suggest 
that instrumentalization and a rising prevalence of formal rationality go hand in 
hand. Capitalism creates relations which are not governed by prescriptive status 
relationships and traditional obligations. Their formal rational qualities presup-
pose the ability to assign a determinate money value to goods, facilitating the 
comparison of utilities, which requires the existence of a universal market, 
including a free labour-market. Thanks to its formal qualities capitalism creates 
predictable surroundings which allow actors to exploit economic resources 
(instrumentally) in the most efficient manner.10 

These predictable surroundings are also established by the formal rational 
features of bureaucracy. It concerns a modern system of administration in 
which supervision is rule-governed and the distribution of tasks is based on 
technical qualifications. On the basis of these formal rational qualities the ad-

                                                             
9  Schwitters (1986); Hoekema (1980). 
10  WuG (1978) pp. 102-104. 



Tort, Social Aims and the Iron Cage 103 

 Recht der Werkelijkheid 2008/3 

ministration is disembedded from traditional and personal relations. It is uni-
form and non-arbitrary in its operation. According to Weber these qualities of 
bureaucracy make this administrative organization technically superior to all 
other forms of administration.11 Thus, given its formal rational qualities the 
legislator is able to use the bureaucracy as an instrument to realize political 
aims.  

Modern contracts are seen in the same perspective. Given its formal rational 
qualities modern contract creates ties between individuals which are not gov-
erned by prescriptive status relationships and sacred obligations. It facilitates 
the anticipation of legal consequences and promotes an instrumental orientation 
of the contracting parties. ‘Undisturbed’ by prescriptive norms they can associ-
ate themselves with other actors to further their personal values.12 

The formal rational qualities of capitalism, bureaucracy and contract repre-
sent, based on predictable rules, orders which leave it to individual actors or the 
legislator to enforce their will. Given its formal rational qualities the bureau-
cracy may be used by the legislator as a tool to realize political aims. The 
choice of values is left to the legislator. Within the legal domain this formal 
rationality reaches its high point in the classical theory of contract, in which the 
law is thought of as simply enforcing the will of the parties.  

The conclusion is that Weber’s concept of formal legal rationality and in-
strumentality presuppose each other.13 However, as mentioned before, there are 
several clues in his analysis of legal transformations which suggest that both 
concepts refer to opposing demands.  

 
The tension between instrumentalization and formal legal rationality 

 
According to Weber the formal rational qualities of law should especially guar-
antee the predictability of social responses. An instrumental use of law is prob-
lematic to the extent it undermines the consistent and systematic character of 
the legal order and violates those qualities of the legal order which warrant the 
possibility for individuals to anticipate the legal consequences of their actions. 
In this perspective of formal legal rationality the following implications of 
instrumentalization of tort law may be precarious.  

Tort law has become fragmented since it has opened for a multitude of pol-
icy considerations, which refer to competing aims and functions.14 However, it 
is not certain that the systematic and coherent character of law is seriously 
undermined when the legislator introduces varying systems of liability (negli-
gence, strict liability, vicarious liability) within specific domains of human 
                                                             
11  WuG (1978) pp. 973-983. 
12  WuG (1978) pp. 670-673. 
13  As Kronman (1983) and Trubek (1986) p. 588 maintain formal legal rationality 

represents the aspiration for a value-free form of legal science. A value-free law can 
rely on individual choice to provide the value component necessary for any legal de-
cision making. According to Trubek: ‘Law is only a second-order normative struc-
ture; the real source of values comes not from the ‘science’ of law, but from the un-
restrained choices of individuals’.  

14  Weinrib (1989) pp. 486-489. 
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action (e.g. medical care, car-driving, the exploitation of nuclear energy etc.). 
Also during the heydays of fault-liability (the nineteenth century), there were 
certain domains (e.g. animals) which were governed by strict-liability. 

Moreover one may ask whether the predictability law guarantees is under-
mined by the rising prevalence of strict liability. Given the fact that no-fault 
regimes are often accompanied by insurances, these regimes confront actors 
with costs which are better to calculate, than the often unpredictable costs they 
may be confronted with under the regime of a fault-based tort system.  

But that there is a tension between instrumentalization and formal legal ra-
tionality is less doubtful when as an implication of the first-mentioned process 
judicial decisions become more arbitrary. A tendency which may be explained 
by the rising chance of courts to give more or less priority to the various social 
aims and opt for more or less fault-based liabilities. According to Weber the 
injection of political and ethical demands into legal decision-making easily 
undermines the orientation to general rules. This made Weber an adherent of 
Begriffsjurisprudenz (a form of legal positivism which is a product of particular 
German conditions), and a vehement opponent of the conceptions of the 
Freirechtsschule (sociological jurisprudence) which were becoming more 
dominant in the last decades of his life.15 The relevance of political and moral 
values for judicial decision making would lead to ad hoc decisions of cases in a 
purely individual fashion, and imply a step backward into the times in which 
domination was personal, arbitrary and non-predictable. 

One may ask however, whether Weber was not too rigorous in his objec-
tions against modern conceptions of judicial decision-making in the name of 
predictability. In the first decades of the twentieth century judges got more 
discretion to assess liability on the basis of informal standards of due care. The 
increasing relevance of open clauses and negligence opened for this.16 As long 
as these assessments reflected the informal standards of care average people 
live up to in daily behaviour, this might have facilitated predictability better 
than an orientation on formally logical ordered legal rules. The relation Weber 
sees between formal legal rationality and predictability is based on the assump-
tion that the average man has knowledge of formal legal rules; something 
which several sociological studies prove to be an unrealistic assumption. Given 
this legal ignorance, a liability which corresponds with average moral standards 
contributes more to the possibility of anticipating the legal consequences of 
actions than a strict legalistic approach.  

When it concerns the reconcilability of instrumentalist tort law with predic-
tability, the critical question is to what extent judicial considerations which 
include social aims, will lead to decisions which may be anticipated by the 
average man. At the beginning of the twentieth century the views of the 
Freirechtsschule (Germany) and Sociological Jurisprudence (USA) opened a 
formal rational legal order for conceptions which reflected moral standards 

                                                             
15  On Weber’s relation to Begriffsjurisprudenz: Manfred Rehbinder (1989); Quensel 

and Treiber (2002). 
16  The concept of negligence has been a stepping stone to inject liability with consider-

ations of social policy, see: White (2003) pp. 321-328. 
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people live up to in daily life. Although differing from Weber’s stand, it may be 
assumed that this relaxation of formal rationality promoted the predictability of 
law. Since then however, a continuing instrumentalization has made a multi-
tude of policy considerations, inconsistent aims and functions relevant for judi-
cial decision-making. Since then it has become more questionable whether law 
does reflect principles which provide guidance on how people ought to behave 
in daily life.  

 
Iron cage and rationality, the domestication of fate 

 
Formal legal rationality which considers law to be a systematic coherent and 
gapless order of abstract rules had its heyday in the nineteenth century. The 
increasing use of law as a tool to achieve social aims since then, presupposes 
the existence of a formal rational (positivistic) concept of law which has differ-
entiated itself as a self-contained legal domain from the political/ethical do-
main.  

Whereas the formal rational qualities of law refer to human relations being 
disembedded from prescriptive relations, the instrumentalist application of law 
refers to a rationalization which makes the law a deliberately created artefact; a 
human invention designed to further human ends. Both aspects of rationaliza-
tion are reconciled in a more general concept of rationalization which can be 
recognized in Weber’s texts.17 This rationalization refers to the increasing pos-
sibility for human beings to determine themselves the goals that give their 
conduct direction and meaning. Before it can come to be viewed in this way 
however the legal order must be disenchanted and must be conceived as a pro-
duct of human legislation. 

The replacement of natural law by formal rational law was a necessary first 
step for this rationalization to take place. The formal rational qualities of the 
legal order emancipated human beings from traditions, and arbitrary decisions 
of absolute rulers. The instrumentalization of law facilitates the emancipation 
of fate and makes law a powerful tool for the advancement of human ends, a 
device for expanding the deliberate control we exercise over our own social 
arrangements.18 

Let this not suggest that Weber has an optimistic vision of modern history. 
Such optimism is in fact completely foreign to his ideas. I have to pay some 
attention to Weber’s iron cage-concept to clarify why many of his commenta-
tors (e.g Kronman and Trubek) assert Weber to have a tragic view on modern-
ism.19 This iron cage-concept refers to Weber’s conviction that men find the 
control they are able to exercise over their lives ultimately limited by institu-
tions of their own making.  

An illustration of the iron cage-analysis is capitalistic production. Weber 
sees capitalism as the result of a rationalization of the production-process in 

                                                             
17 A concept articulated in Kronman’s (1983) interpretation of Weber’s sociology of 

law, pp. 166-189. 
18  Kronman (1983) pp. 173-174. 
19  Trubek (1986) pp. 573-598; Kronman (1983) pp. 166-189. 
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which the means of production can be efficiently ordered because these are 
differentiated from traditional customs. Capitalistic enterprises can be made 
completely instrumental to the aims of the entrepreneur. In that respect capi-
talistic production represents increasing autonomy and liberty. But at the same 
time Weber was aware that it required a work-discipline which implied a loss 
of autonomy for the individual worker, a reduction in his ability to control the 
conditions of his own employment.20 By the same token the competency of 
officials working in modern bureaucracies is restricted to technical expertise: 
how to realize in the most efficient manner the value-preferences of political 
leaders. As Weber wrote, they share the interests of their administrative col-
leagues in the continuing functioning of the machine in which they are so many 
specialized cogs.21 While the formal qualities of bureaucracy and capitalistic 
enterprise facilitate a predictable surrounding which promote individual control 
and autonomy, at the same time these formal qualities reduce the possibilities 
for workers and officials to determine their own values and give their life 
meaning. 

The iron cage-theme may also be recognized in modern law. While law is 
seen as a tool for achieving more freedom, autonomy and control, the modern 
legal order represents as well a shell of bondage in which the individual’s ca-
pacity of self-control is limited because he is increasingly entangled in a web of 
impersonal, formally regulated interdependencies.  

More specifically, Weber was convinced that the rationalization of law 
would inevitably bring law to a greater extent into the hands of legal experts. 
This would increase the legal ignorance of the layman, and strengthen his de-
pendency on specialists. 22 While rational law facilitates individual control it 
leads also to a decline of individual control, by limiting the ability of average 
man to determine, for himself, the goals that give his conduct direction and 
meaning.  

 
Tort and the Iron Cage 

 
In classical tort damage was seen as created either by fault or by fate. It re-
stored an order which was disrupted by blameworthy damage-inflicting behav-
iour. Accidents which were not seen as the result of fault, were attributed to 
fate, as famines and diseases were. In liberal thinking fate was considered to be 
an incentive for victims to civilize or discipline themselves in order to become 
less vulnerable for its destructive forces.23 

The fault concept limited the possibilities to shift the damage from the vic-
tim to a damage-inflicting actor, not only because it restricted liability to 
blameworthy behaviour, but also because fault was interpreted along formal 
rationalist legal principles. The fault-system presupposed a clear distinction 
between the legal and the ethical. The evaluation of behaviour as below ethical 

                                                             
20  WuG (1978) p. 1402. 
21  Max Weber (1947) pp. 240-243.  
22  WuG (1978) p. 895. 
23  Ewald (1986) pp. 64-66. 
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standards was not sufficient to assess liability. This required behaviour which 
violates clear, legally adopted standards of behaviour.  

The mission of formal rational law was to guarantee each individual a do-
main of liberty. It only authorized compensation when someone blamefully had 
interfered in the domain of another individual. 

I don’t want to suggest that a strict legalistic conception of fault reflected 
the moral sensitivities of average people. Probably they had no idea which 
criteria governed tort. But as long as voluntary assistance survived and most 
injuries were seen as the consequence of fate, they didn’t expect anything of 
tort. For the less affluent masses law was simply not seen as relevant for their 
injuries.  

From the end of the nineteenth century the task-load of tort law expanded, 
because it became instrumental to social aims, as the compensation of victims. 
The law had to realize what earlier was left to voluntary assistance. At the be-
ginning of the twentieth century this tendency is reflected in a less strict inter-
pretation of fault. The concept of negligence enabled that duties which used to 
have a moral character could be legally enforced.  

Present day tort law is the outcome of a continuing instrumentalization. The 
distribution of damages is not only determined by considerations of compen-
sation, but also by considerations concerning a fair distribution of losses, an 
efficient canalization of money-transfers, deterrence and the promotion (reduc-
tion) of socially (un-)desirable activities. Liability is not governed by fault but 
refers to social responsibilities in a wider network of human relations. The 
instrumentalization of law may be seen as a project to control many factors 
surrounding damage, its causes and the distribution of compensation.  

In modern society fate is domesticated. Factors outside individual human 
control in earlier centuries are brought within the range of human control as a 
consequence of modern technology and our rising awareness of the influence of 
social forces on the fortunes of individuals. Friedman has articulated the rel-
evance of modern technology for our sense of responsibility: ‘Science and 
machines can conquer disease, lift the curse of early death, protect against dis-
aster, solve the problems of the world. And from physical control the mind 
moves, in time, to social, collective control’.24 In the slipstream of the applica-
tion of modern technology the expansion of the intervening capacities of the 
state has increased our capacities to control fate. The interventionism of the 
welfare state presupposes that bad luck is not attributed to individual faults, but 
seen as the inevitable consequence of public regulation. Once the welfare state 
is omnipresent, unfortunate circumstances are attributed to its shortcomings: 
inadequate legal rules, a failing policy, or a failing administration of rules.  

Further, the fact that damages are increasingly seen as the side effects of so-
cially desirable activities (modern production and transport, the application of 
advanced technology), promotes the socialization of responsibilities. 

While social responsibilities have been rising, individual control has been 
diminishing. Modern production requires the cooperation of various differenti-
ated tasks and expertises. This makes it difficult to identify individual mistakes 

                                                             
24  Friedman (1985) p. 51. 
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as the cause of accidents. Moreover, the application of advanced technology 
may create enormous discrepancies between the seriousness of the violation of 
a standard of care and the effects of an accident. A minor failure may lead to a 
catastrophe. As mentioned earlier, also insurance-practices contribute to the de-
individualization of responsibility. 

The instrumentalization of tort and the socialization of responsibility may 
be seen as a collective attempt to control the causes and financial consequences 
of accidents, something which reflects Weber’s wider concept of rationaliza-
tion. While tort is increasingly used as a tool to achieve deliberately chosen 
public values, which suggest an expanding human control, the socialization of 
responsibility reduces individual control. Responsibility is defined in an artifi-
cial setting and does not reflect the daily moral preoccupations of average per-
sons. The definition of liability and responsibility is given into the hands of 
experts and is the outcome of compromises between huge institutions with 
opposing interests (public and private-insurances, unions, consumer-
organizations etc.). This disembedding of responsibility is strengthened by the 
irrationalities of formal arrangements such as the moral hazards which accom-
pany insurance practices. Why would one for example be willing to take ad-
equate care if one is guaranteed financial support when an accident occurs? 
Also the rising influence of law and economics in tort law does not contribute 
to normative commitment, since it views actors as the passive recipients of 
economic incentives: they are allowed to do what they want to do as long as 
they are able to pay for it. 

 
Final remark 

 
Modernity has replaced traditional and personal domination by a new imper-
sonal social domination, lacking in meaning and direction, once individual 
actors are entangled in a web of impersonal formally regulated interdependen-
cies.25 It is this feature of modern law which is foreseen by Weber and themati-
zed in his concept of the iron-cage.  

It is often said that the instrumentalization of tort law leads to the surrender-
ing of individuals to public aims. This is not true in the sense that tort is gov-
erned by single goal-instrumentalism. Modern tort law is an amalgam of com-
peting social goals, which need permanently to be balanced. There is no return 
to the classical tort law. In modern conditions also a fault-liability would be 
completely foreign to daily moral sensitivities. We cannot ignore our awareness 
of the relevance of social conditions, and refuse to reflect on the social func-
tions of tort law.26 The question is how to create transparency which assists 
people in relating socially constructed responsibilities to their personally felt 
responsibilities.

                                                             
25  Boucock (2000) pp. 112-114. 
26  White (2003) pp. 337-338; Cane (1997), pp. 210-213; Schwitters (1986) pp. 165-176.  



 

 

Capitalism, Predictability, Formal Rationality  
and the Peculiarities of English Law  

Harry Willekens 

The research question 
 

The relation between economic and legal development is one of the main 
threads in Weber’s work. Hundreds of pages of Wirtschaft und Gesellschaft are 
devoted to it, but it was already the focus of his doctoral (Weber 1889) and 
Habilitation dissertations1 and recurs in both his essays on the sociology of 
religion (Weber 1988a/1920) and his many contributions to the political and 
economic debates of the day (e.g., Weber 1988b/1904). One of his many theses 
on the ties between law and the economy and probably the one discussed the 
most heatedly posits a relation between the development of capitalism and the 
predictability and formal rationality of the law. There has been a lot of discus-
sion among Weber exegetes on the nature of this relation as Weber saw it, and 
his writings indeed allow for different interpretations. But of course, to be able 
to treat it as a research hypothesis, we need to formulate it as precisely and 
unambiguously as possible. I therefore propose to formulate the Weberian 
thesis as follows :  

Capitalism requires the predictability of the law, and the predictability of the law is 
dependent on its degree of formal rationality. (1) 

There are two assumptions here to which other Weber interpreters might object.  
First, I have put the three elements of the Weberian thesis into hierarchical 

order. Formal rationality is necessary for predictability (a), predictability in its 
turn is necessary for capitalism (b). (a) might be true though (b) is false and 
vice versa. Weber’s texts are open to other interpretations. In the chapter of 
Wirtschaft und Gesellschaft on economic sociology, the stress is on the import-
ance of predictability –however attained- for the development of a capitalist 
economy, and this has led some to discard the formal rationality requirement 
altogether (see, e.g., Swedberg 1998). In the chapter on legal sociology in the 
same book, however, Weber focuses heavily on formal legal rationality as a 
requirement for a capitalist economy. Because of its implication that under 
capitalist economic conditions formal rationality is necessary for predictability, 

                                                             
1  The Habilitationsschrift, entitled Die Römische Agrargeschichte in ihrer Bedeutung 

für das Staats- und Privatrecht, was defended in 1891 at the Humboldt University in 
Berlin. 
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the thesis as formulated above is as far as I can see the only one able to recon-
cile the Weber of economic sociology with the Weber of legal sociology.  

Disregarding the issue of consistency, there is also another reason why I 
think we should start from the thesis as formulated above: the test of a good 
scientific hypothesis is not whether it is true, but whether it is interesting, 
whether it moves at the edge of what is known and forces us to explore the 
unknown. Even if such a hypothesis then proves to be false, it will have en-
abled and forced us to refine our thoughts on the matter under inquiry. The idea 
that capitalism requires predictability had already lost some of its originality in 
Weber’s time2 and has in the meantime become trivial. By contrast, the idea 
that formal rationality is necessary for capitalism is controversial and therefore 
much more worthwhile as the starting point for a scientific inquiry.  

Secondly, I ascribe to Weber the idea that formal rationality, predictability 
and capitalism are causally related to one another. To say that predictability 
requires formal rationality is another way of stating that formal rationality is 
the cause of predictability –not necessarily in itself a sufficient cause, but in 
any case something which is necessary to produce predictability. Some Weber 
experts would object to such a claim, either because they are convinced Weber 
was so committed to the idea that the causal structure of society is irreduceably 
complex that he would never have isolated one social element as a cause of 
another (Rheinstein 1954) or because they think Weber’s theses on the correla-
tion between forms of rationalization in different spheres of social life (e.g., 
between the logic of exchange in capitalist market economies and the legal 
rules of contract) should not be construed as causal claims at all, but as no more 
than the observation of the existence of ‘homologies’ or ‘elective affinities’ 
between these forms (Coutu 1995, Treiber 1985, Treiber 1989). It is pretty hard 
to define ‘homologies’ or ‘elective affinities’, but it is safe to say these are 
similarities which in some way have their roots in social developments as a 
whole without any possibility of specifying which element causes which other 
element. It would undoubtedly be possible to adduce dozens of textual argu-
ments from Weber’s oeuvre to support either the elective affinities thesis or the 
idea that Weber on the contrary was looking for causal explanations, but this is 
not the direction I wish to take. In my view the choice here is again between a 
Weber who was almost certainly right but uninteresting and a Weber who may 
well have been wrong, but was at least making interesting claims. It is trivial to 
observe that the economy, the polity, religion, etc. are all roughly moving in the 
same direction, for nobody would deny this; it is daring to describe the causal 
structure which makes them move as they do. I simply think we should prefer 
the daring Weber over the noncommittal one and hence construe his theses as 
though they were causal. 

The empirical problem with the Weberian thesis as formulated above is that 
capitalism –according to the conventional story and to Weber’s own ideas (see 
Weber 1988c/1904-1905 and Weber 1985/1922)- emerged in England, whereas 
the English law of the eighteenth, nineteenth and even twenty-first centuries on 

                                                             
2  See, e.g., the refined argumentation in Book V of Mill (1994) (which originally 

appeared in 1871). 
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the face of it was much further removed from the ideal type of formal ration-
ality than was the law of the Continental countries which lagged behind in 
developing capitalism. At first sight this is a plain falsification of Weber’s 
thesis, and it is the purpose of this article to look at ways of dealing with the 
question:  

Does the history of English law falsifyWeber’s thesis (1) on the connection between 
capitalism, the predictability and the formal rationality of the law ? (2)  

Some further introductory words on the concepts at the heart of this research 
question are necessary. 

When, in this context, speaking about capitalism and about England having 
been its pioneer, we have to think of something more than the emergence of the 
mere possibility of economic expansion by capital accumulation, i.e., by invest-
ing capital for a return and thus increasing the value of this capital. The possi-
bility of accumulating capital, i.e. wealth which can be transformed into any 
form (e.g., from land into money), constituted a huge qualitative jump as com-
pared to an economy in which people lived off the (inalienable) land and eco-
nomic expansion was only possible either by acquiring more land (through 
conquest, inheritance or family alliances) or by technological improvements 
(such as the invention of the plough). But this possibility was already devel-
oped by merchant and financial capital in the medieval city-states of Italy, 
above all Genova, long before the capitalist revolution in England (Arrighi 
1994, Spufford 2002). England was a pioneer of the capitalist organisation of 
production, i.e. of the allocation of labour –both in agriculture from the fif-
teenth century onwards (Brenner 1977, Brenner 1982, Wallerstein 1974) and 
(only later) in industry- by the labour market, as opposed to its allocation by 
ascriptions derived from the legal status of the workers (as was the case for 
serfs, allodial farmers or artisans subject to the guild system). In looking at the 
(supposed) contradiction between English capitalism and the (supposed) lack of 
formal rationality of English law, we obviously have to focus on the capitalist 
practices in which England was a forerunner. Were we to use a less specific 
concept of capitalism and include all economic systems in which capital accu-
mulation played a role –as does, e.g., Braudel 1979- the relevant questions for 
Weber and for us would be (i) whether the legal requirements for this kind of 
‘capitalism’ are the same as for the capitalism of production which first em-
erged in England, and (ii) if so, whether the law of the Italian city-states and the 
international merchant law of the later Middle Ages had the amount of formal 
rationality and predictability which, according to Weber, would have been 
required for capitalist development. But since I will be focusing on England’s 
contribution to capitalism we can leave these questions aside.  

It is, of course, also necessary to try to get some preliminary grasp of what 
‘formal rationality’ and ‘predictability’, as applied to the law, are supposed to 
mean here. 

There is an ambiguity at the heart of most of the talk on predictability and 
the law. ‘Predictability’ may refer either to the outcomes of legal proceedings 
or to the actions of the actors involved in economic processes. Lawyers would 
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of course spontaneously tend to think of the outcomes of legal proceedings, but 
in the context of Weber’s thesis about the connection between capitalism, pre-
dictability and formal rationality this would in my view be an unduly narrow 
construction of the concept of ‘predictability’. The law may have other reper-
cussions on the economy than deciding who is right in a conflict. It may offer 
the interested parties conflict-solving rules they would not have thought of or 
could not have agreed upon by themselves, and yet from the point of view of 
their own interests these rules may be superior to anything they could have 
come up with on their own. It may, because of the high costs, huge delays and 
inherent insecurities of judicial proceedings, constitute a threat pushing the 
parties to find their own solutions rather than trust in the judiciary3 (it might 
sound odd to describe this effect as contributing to predictability, but if the 
outcomes of negotiations are easier to predict than the judgements of the courts, 
it does exactly that). As long as no suit has been filed, the law always consti-
tutes the background against which the economic actors decide what action to 
take (e.g., decide whether to enter into an exchange with someone they do not 
know personally) and the shadow in which they bargain. The predictability of 
judicial decisions has an important role to play in all these ways in which the 
law influences economic actors’ behaviour, for the more predictable judicial 
decisions are the easier it will be for the actors to judge the credibility of other 
actors’ threats to sue. But in itself the predictability of judicial decisions has 
little to tell us about the predictability of actions in economic contexts. To il-
lustrate this, one only has to imagine the extreme hypothesis in which a legal 
rule is so advantageous to those confronted with it in their actions that no or 
very few cases ever go to court: such a rule would have an enormous impact on 
the predictability of economic actions, although it might be very difficult for a 
lawyer to predict what would happen if a case were to go to court.  

Formal rationality presupposes the interpretation and application of the law 
to be independent from external forces and to be ruled by legal concepts and 
the internal logic of the law alone. There are really two requirements here. 
There can, first, be no formal rationality unless outside interventions forcing the 
judges to take political, economic etc. interests into account are excluded. But 
more than that is of course required to be able to speak of formal rationality: a 
kadi type of judge might be just as independent as the judges in modern West-
ern legal systems, but since he is himself not bound by rules, his judgements 
are clearly irrational by formal standards. The rule-boundedness of those apply-
ing the law is thus another requirement of formal rationality. In Weber’s view, 
the (cognitive) autonomy of the law and the rule-boundedness of the judges 
reach their pinnacle where the law has come to form an internally coherent 
                                                             
3  There is historical evidence that this is exactly what happened in England in the 

eighteenth and nineteenth centuries. The costs of judicial proceedings were very 
high and their duration very long, both inconveniences being caused by the concen-
tration of the courts in London and by the possibility of presenting the same suit be-
fore both the common law and equity judiciaries (see below on English legal plu-
ralism). It was therefore rare for businessmen to try to solve problems (e.g., how to 
get debts paid) through recourse to the courts. Ferguson (1984) Sugarman and Rubin 
(1984)).  
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closed system, within which propositions are logically derived from other, 
higher-order propositions and case decisions are nothing but the application of 
this internal logic to a set of facts. This systemic closure of the law is –still 
according to Weber- dependent on the development of a ‘legal science’ analys-
ing the connections between legal concepts and doctrines and of a codification, 
which turns the analyses of the legal scholars into a precept of the state.  

It is here that the ‘England problem’ becomes apparent. The English law 
falls short of Weber’s ideal type of formal rationality in at least the following 
respects: 

1. Although it would be exaggerated to claim that no legal science at all 
existed in England before the twentieth century, legal science played a 
much more modest role in the development of the law in England than 
on the Continent. Since the law of the practitioners was until the twenti-
eth century strictly separated from the law taught at the universities (Van 
Caenegem 1996), the concepts of English law were born from practice 
rather than produced by scholarly analysis. As a result, English law 
lacks the higher-order concepts structuring Continental laws; such con-
cepts could only be invented by scholars practising logic in the ivory 
tower, not by judges having to deal with specific cases. For example, the 
English do not have a concept such as the German Geschäftsfähigkeit 
(or French capacité) or even the seemingly prejuridical Abstammung (in 
French: filiation). In Continental law, whole sets of concrete rules are 
derived from such concepts. The English may have similar rules, but 
they have been developed independently of each other and stand beside 
each other without the lawyers seeing the need to connect them to each 
other by subsumption to a higher-order concept. 

2. England never had a codification, nor could it have had one as long as 
there was no development of legal doctrine performing the preparatory 
work of systematising the law. 

3. For a long time, the administration of justice in England did not corres-
pond to the requirements of formal rationality (and it still does not do so 
entirely). Until 1846, a jury was mandatory in common law (as opposed 
to equity) trials in England –though it must be pointed out that after the 
1846 reform the use of juries in civil cases quickly declined to the point 
of having nearly vanished in our times (Hanly 2005). The personal auth-
ority of the judges also played a more important role in England than on 
the Continent, where judges were long supposed to be the impersonal 
executors of the will of the legislator. Weber himself further points out 
that especially justices of the peace –local judges who had to resolve 
small and local problems, such as quarrels between neighbours- used to 
go about their work in a style resembling his ideal type of ‘charismatic 
authority’ (Weber 1985/1922).  

4. Until the Judicature Acts of 1873-1875 entered into force, legal plu-
ralism was institutionalised within English state law. Two sets of rules, 
the common law and equity, existed side by side and were applied by 
concurrent judicatures. It is true there were several mechanisms at work 
which tended to reduce the force of the conflict between common law 
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and equity. The common law was the original law of the land, which the 
courts were supposed to find in the English tradition; in its fourteenth-
century origins, equity was nothing but the king’s justice’s correction of 
the formalistic rigour of the common law. In the beginning, equity was 
not bound by any rules except those of ‘natural justice’ and was thus the 
exact opposite of formal rationality; but by the eighteenth century, 
equity had adopted the common law method of building the law by ac-
cumulating precedents and had come to be administered by professional 
judges. It had therefore become just as formalised as the common law 
had been since the Middle Ages. Since the equity Court of Chancery had 
concentrated on developing legal remedies such as trusts for situations 
which the common law found difficult to handle, the area in which the 
two systems came into direct conflict with each other was rather limited. 
Formal conflicts were also avoided because the Court of Chancery never 
took decisions which were formally opposed to judgements of common 
law courts, but intervened by injunctions obliging the persons holding 
the common law rights to perform certain actions which, though leaving 
these persons no option but to give up these rights, formally respected 
their common law attribution. For example, in a property dispute the 
Court of Chancery would accept the common law allocation of property, 
but then compel the legal owner to transfer the property –in the forms 
prescribed by the common law- to the person entitled under equity, with 
the result that the property was substantively allocated according to the 
equity rule, but formally according to the common law (Milsom 1969). 
Although conflicts on the technical level were thus avoided, the split of 
the judicature was nevertheless highly inconvenient. First, in compli-
cated cases the risk of suing in the wrong court was far from imaginary 
(Odgers a.o. 1901). Secondly, in cases where equity rules applied in 
competition with the common law it was always possible for a claimant 
to sue first in a common law court and then, if not satisfied with the 
judgement, to ask the Court of Chancery for an injunction forbidding the 
winner under the common law to execute the common law judgement. 
These inconveniences were not removed until the 1875 reform. The du-
ality of common law and equity is still alive in England, but as the two 
have been administered by the same courts since 1875, the delays and 
insecurities ensuing from the possibility of litigating the same substan-
tive issue in two different judicial systems have now been eliminated. 
(Ancel 1927, Holdsworth 1956, Milsom 1969, Van Caenegem 1996)  

 
We will now take a look at how Weber himself dealt with the ‘England prob-
lem’, of which he was well aware, and then explore some venues which might 
lead us to answer or at least to further clarify research question (2) formulated 
above.  
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How Weber (confusingly) handled the research question 
 

Weber was fully aware of the (apparent) contradiction between the history of 
English law and his stress on the necessity of formal rationality for predicta-
bility and hence for the development of capitalism. He discusses the question 
extensively, but inconsistently and unsatisfactorily in Wirtschaft und Gesell-
schaft.  

There are two strands in Weber’s way of dealing with the question. On the 
one hand, he tries to explain how capitalism could emerge in England despite 
the insufficient formal rationality of its law. This is the classic but highly com-
plicated sociological story of the origins of capitalism, which is the stuff of 
many of the great sociological treatises (see, e.g., Brenner 1977, Mann 1993, 
Marx 1975/1867-1890, Moore 1966, Sombart 1987/1916, Wallerstein 1989). 
On the other hand, he points out that the English already possessed the legal 
instruments of commercial law, such as the bill of exchange, very early on and 
that English judges tended strongly to favour the interests of capitalists. The 
reason for this was that English judges unlike their counterparts on the Conti-
nent were exclusively recruited from a base of experienced practising lawyers. 
Since practising lawyers have to earn money, they work for those who can pay 
–and capitalists can pay more than others. It thus became normal for practising 
lawyers to pursue the interests of capitalists, and having cultivated this habit for 
decades, the lawyers could not simply shake it off once they had become judges 
(Weber 1985/1922). 

This way of approaching the question is highly problematic, both in itself 
and because it is remarkably unweberian and unsociological. First, any argu-
ment which describes the causes of the emergence of capitalism without refer-
ence to the legal prerequisites for capitalist development makes short work of 
Weber’s formal rationality thesis. It may well be true that the causes of the 
emergence of capitalism have very little to do with the law, but if so we can just 
forget Weber’s sociology of law. And if this is true, then Weber’s arguments 
regarding the substance of English law and the class orientation of its practi-
tioners are perfectly superfluous. 

If we look at Weber’s arguments on the English law in themselves, it is first 
of all striking that –contrary to what Weber claims elsewhere- their logic entails 
formal rationality being trumped by substantive rationality as a requirement for 
the development of capitalism. Claiming that capitalism in England could de-
velop (i) because England had legal rules adapted to the requirements of com-
merce and (ii) because English lawyers were happy to act as the servants of 
capitalists, amounts to claiming that the only thing that counts for the develop-
ment of capitalism is having a law substantively adapted to the needs of capital. 
Again, this might be true, but if so, it kills off Weber’s original contribution to 
the sociology of the tie between law and capitalism. In fact, it makes his posi-
tion indistinguishable from Marx’s on a bad day. 

‘Indistinguishable from Marx on a bad day’, yes, because Weber’s treat-
ment of the question here contains a fallacy which Marx argued against for 
most of his intellectual life : the confusion between individual and collective 
rationality. In claiming that the class partisanship of English lawyers was con-
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ducive to the development of capitalism, Weber implies that what is good for 
(individual) capitalists must be good for capitalism (as a social system). But it 
is obvious that this is not true : as Marx showed already in Das Kapital, it is in 
the interest of each individual capitalist to pay his workers as little as possible 
and to make them work as much as possible, but if every capitalist is able to 
pursue these interests, massive overproduction is unavoidable, because capi-
talists’ products will not find buyers, and as a result the capitalist economy as a 
whole enters a crisis4. The examples could be multiplied. Generally speaking, it 
is in individual capitalists’ interests to be unfettered by the law, but at the same 
time legally protected against those who might want to usurp capitalists’ 
wealth. It is in the interest of individual capitalists not to pay taxes, to be able to 
impose any working conditions whatsoever on their workers, not to have to 
bother about the environmental consequences of production etc., but it seems 
fairly obvious to me that capitalism would be a highly unstable social system if 
individual capitalists were able to pursue these interests without any restric-
tions. The reason is that such a prioritisation of capitalists’ individual interests 
would radically undermine both the social and the material infrastructure re-
quired for capitalism to flourish (e.g., the protection of property by state force, 
the pacification of class conflict, the organisation of education, of transport 
infrastructures, etc.). Ergo: the fact that law is in the service of capitalists still 
tells us very little about its role as a safeguard of capitalism. It may still be true 
that lawyers’ subservience to capitalist interests has furthered the development 
of capitalism in some of its phases (as I will myself argue below), but this is far 
from being necessarily true: it has to be investigated in each specific case.  

Weber might at least appear to be on safe ground where he refers to the 
early development of the institutions of commercial law in England as propi-
tious to capitalist development. But here too–and even disregarding the fact that 
the existence of such institutions still tells us little about the formal rationality 
of their application by the judges- critical questions must be raised. It is true 
that the international lex mercatoria had been fully integrated into English law 
by the eighteenth century (Ancel 1927) and that contract forms adapted to the 
requirements of long-distance trade such as the bill of exchange had been 
known in England since the late Middle Ages (Munro 2001). But these legal 
instruments –nearly all invented in medieval Italy (Spufford 2002) and later 
imported to England- had already played a role in the development of merchant 
capitalism; they were not specific to the capitalist organisation of production 
that originated in England and are hence irrelevant to the solution of the ‘Eng-
land problem’. On the other hand, the limited liability company might be con-
sidered an institution of great use to an industrial revolution. It is in the nature 
of such a revolution that radically new technologies and methods of organising 
production are tried out, hence that incalculable risks are taken –for it is hard to 
know beforehand whether such methods, hard to compare as they are to all that 

                                                             
4  Marx (1975/1867-1890). A wonderfully sophisticated examination of Marx’s analy-

sis of the contradictions between individual and collective rationality is found in El-
ster (1985). An excellent treatment of these contradictions can be found in Olson 
(1965), which has become a standard work.  
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went before, will prove profitable. Under a regime of limited liability it ought 
to be much easier to find investors for such experiments. But under the influ-
ence of early eighteenth-century financial scandals limited liability was long 
seen in England as immoral, because it implied that debtors would not necessa-
rily have to pay all their debts. As a result, the possibility of limited liability of 
stockholders was not introduced in England until the Limited Liability Act 
1855 (Shannon 1931), later than in places such as Ireland or New York which 
at that time were less industrialised (Sugarman and Rubin 1984), and much too 
late to be of use in launching the Industrial Revolution, though obviously not 
too late to smooth the further development of industrial capitalism.  

 
Ways of solving and developing the research question  

 
To my mind, there are the following possible ‘solutions’ to the research ques-
tion: 

1. Weber was wrong: capitalism does not require predictability and there-
fore neither does it require legal formal rationality. This ‘solution’ 
would dispense not only with Weber’s specific hypothesis, but with any 
sociology of the ties between law and the economy.  

2. Weber was wrong for another reason : capitalism does indeed require 
legal predictability, but formal rationality (in the weak variant of this ar-
gument) is not necessary for or (in the strong variant of the argument) is 
irrelevant to predictability. The difference between the strong and the 
weak form of this argument is that the latter still invites us to look at 
how formal rationality might contribute to predictability and to what ex-
tent formal rationality and other features of the law can functionally sub-
stitute for each other in furthering the predictability of the law. The 
‘England problem’ is then reduced to a possibly more manageable ques-
tion, i.e. what makes the law predictable and whether the English had 
the right combination of legal features which contribute to making the 
law predictable. 

3. Weber was right about the connection between formal rationality, pre-
dictability and capitalism, because he was wrong about the nature of 
English law. If Weber and other participants in the debate have under-
estimated the degree of formal rationality of English law –as compared 
to that of Continental law- due to certain features of English law which 
look odd from a continental point of view, then there is no ‘England 
problem’, for the English example would in that case not contradict We-
ber’s thesis. 

 
The first of these ‘solutions’, though logically possible, is highly implausible 
and I would in fact know of no author writing in the field of the social ties 
between law and the economy who has ever taken this position. A system of 
production for exchange can function only if the participants can be reasonably 
confident that the parties with whom they exchange their products will usually 
be willing and able to keep their part of the bargain. No rational person would 
enter into exchange relations otherwise. A fair amount of predictability is there-
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fore essential for such an economic system. Without rules enforced by a more 
or less impartial authority such predictability will be found only in groups (i) in 
which the members know each other well enough to be able to have some trust 
in each other, and (ii) in which other –non-legal- social controls exist. But these 
conditions contradict the dynamic of capitalism, which strives towards ever 
more accumulation and the continual opening up of new markets, new re-
sources, etc. The trust and social control which would be required to have capi-
talism without law are unavoidably broken down by capitalism itself: by its 
expansion, drawing more and more people –strangers who are thus not subject 
to social controls- into the market; and by its tendency to undermine the tradi-
tional norms and moral practices which made trust and social control possible, 
but which stand in the way of innovations in the organisation of production and 
trade. Hence, in the long run capitalism is unconceivable without a state-like 
authority ready to enforce rules of behaviour (it is of course not necessary for 
this authority really to intervene by way of courts, police, etc.; it suffices for the 
relevant actors to view such intervention as a realistic possibility should they 
default on their promises). 

This leaves us with possibilities 2 and 3. To decide which of these two is 
right or in what combination both are in some respects right and in others 
wrong a detailed inquiry of at least book length into the history of English law 
in its relation to economic development would be required. This cannot be done 
here. I will restrict myself to two further steps which might help to clarify the 
issue. The first step is to introduce a further distinction without which in my 
view no answer to the research question is possible. The second step is to indi-
cate at least some empirical arguments for and against possibilities 2 and 3. 

The debate on the Weber thesis has overlooked a distinction which in the 
Marxist literature on law and development is treated as almost self-evident5 : 
the conditions for putting a new mode of production into place are not the same 
as the conditions for stabilising this mode of production. For capitalism as a 
mode of production –which is what interests us here- to be introduced, two 
conditions had to be fulfilled: there had to be a labour market and a market in 
land. On the one hand, what was required was a sufficient and, due to the ex-
pansionist character of capitalism, ever growing mass of individuals having no 
alternative for their survival but to sell their labour power. On the other hand, 
land had to be freely alienable, for several reasons. There could have been nei-
ther agricultural nor industrial capitalism unless aspiring capitalists were able to 
buy land and do with it what they liked (try out new technologies and methods 
of work organisation, build factories, sell the land again when better entrepre-
neurial opportunities arose). But neither could there have been a labour market 
without free trade in land and without the removal of all kinds of traditional 
rights restricting the acceptable uses of the land, for the traditional use rights 
and the restrictions on alienability were what ensured that the bulk of the pro-
ducers had access to land and were therefore not obliged to sell their labour 

                                                             
5  See already the distinction between Marx’s description of ‘primitive accumulation’ 

and of the laws of mature capitalism in volume I of Das Kapital (Marx 1975/1867). 
Also Cohen (1978). 
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power on the market. The medieval barriers to the emergence of both a labour 
market and an unfettered market in land were largely legal. Land was inalien-
able or alienable only under all kinds of restrictions. Potential heirs of a person 
wanting to sell land could intervene in the transaction, demand a fee for them-
selves or take the place of the intended purchaser; persons willing to purchase 
land were therefore in the awkward position of having to negotiate with whole 
families rather than only with the (apparent) owner of the land. Legal construc-
tions tying land for eternity to a noble title and hence to a specific family were 
widespread. Tenancy contracts could not be terminated as long as the tenant 
fulfilled his duty to perform certain personal services and/or to pay tributary 
fees; as a result, tenancy was potentially held in perpetuity. The land even if 
‘individual’ property was subject to collective (villagers’) rights (e.g., the right 
to have their cattle graze on this land) which stood in the way of any new use 
an aspiring capitalist might think up6. The result of all this was to keep the land 
out of the hands of potential capitalists wanting to do new things with it and in 
the hands of people who would have been available for the labour market if 
only they could have been driven off the land. And even in the towns, where 
potential workers obviously were not able to live off their land, the emergence 
of a labour market was hindered by the guild system, which forbade competi-
tion on the level of wages, prices or working hours.  

If this was the legal starting position for the development of capitalism, 
formal rationality could hardly have been capitalists’ best bet. It is well doc-
umented that the aforementioned obstacles to the constitution of markets in 
labour power and land were removed by a two-pronged movement. On the one 
hand, existing rights were simply violated (e.g., land subject to collective rights 
was enclosed and thus made inaccessible for the exercise of these rights) and 
the ensuing situation was legalised (sometimes centuries) afterwards (Braudel 
1979, Brenner 1977, Moore 1966). On the other hand, legal reforms took place. 
In Continental Europe, many of these (the abolition of guild restrictions on free 
competition, of restrictions on the alienability of land, of the remnants of feudal 
rights in land, of the possibility of entering into contracts for life and of fidei-
commis de perpetuo) were introduced during or in the wake of the French 
Revolution (see, e.g., Sagnac 1971/1898). The formal rationality of such re-
forms is also highly problematical. They came into being in accordance with 
new rules of law-making, which had been introduced after the violent over-
throw of the Ancien Régime. Their enforcement was strongly aided by the ex-
propriation of former owners (the Church as well as nobles accused of treason) 
with little attention to legal niceties (Soboul 1972). They were applied to con-
tracts entered into and wills executed long before the enactment of the new 
laws.  

                                                             
6  Some sources for this set of precapitalist legal institutions: Goody, Thirsk and 

Thompson (1976), Ourliac and de Malafosse (1961), Sagnac (1971/1898), Sec-
combe (1992), Spring (1993). I have analysed these institutions and their slow trans-
formation under the impact of economic change in more detail in Willekens (2001) 
and Willekens (2006). 
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It is of course not only formal rationality which is at issue here, but also 
predictability. When traditional rights come under siege from a new social 
class, life becomes less predictable for all involved, obviously both for the 
subjects of these traditional rights and for their creditors, who are confronted 
with unforeseen risks, but even for those who eventually win the struggle and 
benefit from change, for they cannot be sure of their newly acquired social and 
legal position until some stabilisation has taken place. Such would appear to me 
to be the unavoidable price of any fundamental social change: as long as one 
social structure is being disrupted and a new one still struggling to replace it, 
life is going to be unpredictable for those caught in the middle, and there will 
be very little space for formal rationality. 

Once we see that the rise of capitalism –as opposed to its stable functioning, 
once established- had little to do with gains in predictability or formal ration-
ality, much of the problem goes out of the ‘England problem’. For several rea-
sons, legal conditions in England were more propitious to the rise of agricultu-
ral and industrial capitalism than those on the Continent. First, the legal innova-
tions required to open the markets in labour power and land generally took 
place earlier in England than on the Continent. The traditional barriers to the 
free sale of land (collective rights, the rights of kin) were removed in England 
centuries before the Great Revolution finally took care of them in France, and 
the same holds for the possibility of instituting mainmorte by contract or will 
(Spring 1993, Habakkuk 1994). The principle of testamentary freedom was 
introduced in England by the Statute of Wills 1540 and, though originally still 
restricted by the common law rights of widows and widowers, testamentary 
freedom reigned supreme from about the mid-eighteenth century onwards 
(Borkowski 2002). Since testamentary freedom liberated wealth from compul-
sory rules of distribution, it created a space for the capitalist allocation of re-
sources which did not exist on the Continent7. It is true that some remnants of 
the Ancien Régime, such as the strict settlement or the rule of primogeniture for 
the inheritance of real property, then lingered on in England until the twentieth 
century8, whereas in France they were removed in one grand sweep by the 
                                                             
7  Of course, once wealth had become capitalist, the rules of inheritance became irrel-

evant with regard to the question of how inherited property would be used : whoever 
inherited wealth would have to invest it in capitalist markets. But in the transition 
towards capitalism the rules of inheritance made a difference, for testamentary free-
dom made it possible to direct resources to entrepreneurially oriented heirs –among 
the aristocracy nearly always the younger sons, since the eldest one was responsible 
for continuing the tradition.  

8  Under primogeniture, which was not abolished until the Administration of Estates 
Act 1925 (Borkowski (2002)), real property was inherited by the oldest son only, 
which of course kept the land together and restricted the possibilities of doing some-
thing new and productive with it. But in judging the social effects of this institution, 
we should not forget that the rule only applied in the case of intestacy and that testa-
tors were entirely free to arrange their succession differently. The strict settlement 
was a legal device by which rights to land were transferred to an eldest son at the 
time of his marriage, i.e. before his father’s death; the interposition of a trust made 
this land inalienable until the marriage of his eldest son or, if he had no son, until its 
transferral to another male member of the patriliny. Strict settlement thus functioned 
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revolutionary legislation. But this was just the price for another advantage Eng-
land held over the Continent : in England, innovations were introduced gradu-
ally, without much of the political and social disruption caused by the French 
Revolution and its offspring in other countries. This made for a smoother tran-
sition with less disturbance of the course of business –but such a peaceful trans-
formation also implies that much of the old law survived the original social 
conditions under which it was conceived. Finally, the practising lawyers’ orien-
tation towards capitalist interests already mentioned by Weber must in this 
period of transition have had significance for legal reform. On the Continent, 
lawyers were –before the bourgeois revolutions- predominantly in the service 
of the king, and since the king himself was allied with the landed nobility 
(Anderson 1974), lawyers were not able to play the capitalism-facilitating role 
the English lawyers took upon themselves.  

The situation is entirely different once capitalism is firmly in place. Once 
the social structures hindering the emergence of capitalism have been de-
stroyed, predictability in business and labour relations becomes, for the reasons 
already analysed above, essential for the stabilisation of capitalism. For this 
period of settled capitalism it makes sense to go into the discussion about ‘solu-
tions’ 2 and 3 mentioned above, viz. to know whether Weber was wrong be-
cause predictability can be had without formal rationality or whether he was 
right with regard to the predictability-formal rationality nexus because he 
wrongly underestimated the formal rationality of the English law.  

Settling these questions here would require dealing with masses of empiri-
cal data from both legal history and the economics, sociology and psychology 
of business and labour relations. That would far exceed the scope of this publi-
cation. I will just try to give an indication of how to proceed in order to find 
answers to the questions. 

The first issue which needs clarification here is which aspects of formal ra-
tionality can be logically or sociologically tied to the kind of predictability 
required by full-fledged capitalism. There can be no doubt that the independ-
ence of judges and the cognitive autonomy of the law (in the sense that legal 
decisions, even when incorporating a weighing of interests, are in the first in-
stance rule-oriented and tend to exclude moral, religious, etc. considerations) 
are of great benefit to the predictability of market exchange relations. Such 
relations cannot thrive unless property is secure, i.e. can only be transferred 
according to fixed rules, and unless the binding force of contracts is respected. 
The independence of the judiciary and autonomy of the law are there as barriers 
against arbitrary expropriations and against the possibility of people backing 
out of their contractual promises because they are, say, poor or wedded to the 
king’s or judge’s cousin. It is Weber’s stress on another dimension of formal 
rationality, viz. the systematic and scientific character of the law, which is 
problematic here. As Weber (1985/1922) was himself aware, if finding the 

                                                                                                                                       
like a one-generation fideicommis, but since it was perfectly possible for each con-
secutive heir to make his own strict settlement, it could sometimes lead to keeping 
land off the market for many generations (Bonfield (1992), Habakkuk (1994), 
Spring (1993)).  



122 Harry Willekens 

Recht der Werkelijkheid 2008/3  

solution for a legal conflict requires one to reason one’s way through a complex 
system of rules, the results of this logical process may be pretty hard for lay 
persons (or even the legislator) to predict. This predictability problem is exac-
erbated by the fact that legal scholars and judges assume the legal system to be 
both complete and internally coherent, whereas everyone intimately acquainted 
with the law knows it to be riddled with internal contradictions and gaps (Ost 
and van de Kerchove 1987) –with the consequence that not even someone with 
a perfect knowledge of the law and a perfect grasp of logics would be able to 
predict judicial decisions with certainty. It is very well possible that this is a 
problem shared by every other professional way of applying the law –the 
method of reasoning by precedent is not without its own surprises. If all a de-
veloped market economy needs is for property and contractual obligations to be 
respected, then it is also likely that the opacity of professionals’ legal reasoning 
does not matter too much as long as the results of specific judicial decisions 
even if unpredictable in their details strengthen respect for property and con-
tract in a general way. But it remains hard to understand why doing law the 
continental way would do something for the predictability of economic rela-
tions which other ways of protecting the basic legal institutions of the market 
could not accomplish equally well.  

Once this issue has been cleared up, it should become easier to decide 
whether English law was/is characterised by the kind of formal rationality con-
ducive to predictability. If what under settled capitalism counts most in formal 
rationality is to be sure that judges are independent vis-à-vis both the parties in 
a conflict and the state and that, as independent actors, they will tend to apply 
the rules without the interference of extralegal considerations (such as argu-
ments of social justice), then England has been a forerunner of formal ration-
ality and has never reached a point where its law would have been less formally 
rational than Continental law. The independence of the judiciary had already 
been attained in England at a time when judicial functions were still up for sale 
on the Continent9. Since the Middle Ages, the common law was based on con-
cepts entirely incomprehensible to laypersons10 and had been applied in a 
highly technical way, which should have made it more independent in its rela-
tion to the political authorities. Equity, which started out as the king’s correc-
tion to the injustices of the common law and hence initially served as a means 
of exerting political control over the administration of justice, had by the eight-
eenth century come to be entirely professionalised and hence just as autono-
mous as the common law (Holdsworth 1956). Extralegal considerations of 
justice intrude into English judicial decisions much less than in decisions on the 
Continent, as may easily be seen by anyone comparing a textbook of English 
contract law with its German or Dutch equivalents : contracts that in continen-
                                                             
9  The independence of the judiciary was laid down in the Act of Settlement 1701, but 

this was no more than the end result of developments which had been taking place 
since the middle of the seventeenth century (Plunkett (1956)).  

10  Anyone trying to read a textbook of English property law will be confronted with 
the unpleasant fact that the relevant terminology is in a medieval language which 
even in the Middle Ages only existed in lawyers’ writings; a mixture of Norman 
French and dog Latin.  
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tal legal systems would be seen as invalid because of their supposed immorality 
are often enforced in England. The only feature of English law which until 
1875 was decidedly formally irrational was the duality of common law and 
equity. Whether this irrationality is so weighty as to compensate for all the 
points in which the English law tended to be more formally rational than Conti-
nental laws is a matter on which opinions may be allowed to differ.  
By way of a conclusion  

 
It has been my goal in this short contribution not to settle the issue of the rela-
tion between capitalism, predictability and the formal rationality of the law, but 
to analyse and refine this question and to attain more precision in the concepts 
used in discussing it. If any substantive conclusions are possible at this point, 
they may be summarised as follows : 

1. Weber himself has only illogical answers to offer to the ‘England prob-
lem’. His way of dealing with it confuses individual with collective ra-
tionality and strongly conveys the impression that substantive rationality 
in this case overrides formal rationality, which of course contradicts his 
general theses on legal development.  

2. A sharp distinction so far insufficiently addressed in the literature has to 
be made between the legal conditions for the rise of capitalism and the 
legal conditions for its functioning once it has arisen. Since the emer-
gence of capitalism entailed the destruction of existing rights (by new 
laws, but also by illegal social practices), respect for the law and the 
predictability of the law cannot have been among the decisive positive 
conditions for this emergence. 

 
As far as the conditions for the daily functioning of fully developed capitalism 
are concerned, formal rationality enhances the predictability required by such a 
capitalist economy inasmuch as it preserves the autonomy of the law. It is to be 
doubted that the other elements of formal rationality identified by Weber are of 
much relevance to predictability.11  

                                                             
11  I am aware that there exists a body of (predominantly neo-institutional) economic litera-

ture which deals with both the question of the significance of the rule of law for capi-
talism and economic performance and the question whether the common law or the civil 
law is ‘economically superior’. The founding author of this strand of economic literature 
is the Nobel Prize winner Douglass North (North and Thomas (1973), North (1990)). A 
recent encyclopedic overview of the achievements of this economic paradigm may be 
found in Mercuro (2007), a critical exploration of its explanatory potential –as compared 
to the explanatory force of neo-classical economics and of Marxism- in Raes and 
Willekens (1994) in this journal. I have no doubt that this literature has a lot to tell us 
about the connections between law and capitalism, but have nevertheless decided not to 
go into it in this contribution. The main reason is that this literature focuses heavily on is-
sues which Weber would have seen as belonging to substantive rationality, whereas the 
focus of this article is on formal rationality. Another reason is that –leaving North’s own 
work aside- many of these neo-institutional economic publications work with a time per-
spective which is ather short by the standards of this article, which is, amongst other 
questions, concerned with the problem of the rise of capitalism –a social transformation 
which according to most of the authors cited here took centuries.  





 

 

Turning the State into a Household 
From Judicial Law to Administrative Law1 

Liesbeth Huppes-Cluysenaer 

In his sociology of law Weber extensively describes the development of law 
from ancient times on till the Enlightenment – a period which will be called in 
this article the judicial state – and of law since the Enlightenment – a period 
which will be called the administrative state. Weber describes this development 
of law as a process of formalisation and rationalisation. He sees the resulting 
increase of formal rational law as undesirable yet in the long run unavoidable 
because of its functionality for economic growth. 

This article investigates this claim. A core part of the argument will be 
based on an analysis of Weber’s conception of the formal and rational character 
of law. It will be argued that his conception makes it impossible to arrive at a 
view which does justice to the rational character of law in the judicial state. 
This is especially problematic as Weber acknowledges how functional judicial 
law was for the achievement of legal certainty in interpersonal relations and 
how dysfunctional formal rational law.  

It will be concluded that Weber situates the function of formal rational law 
indeed not in the achievement of legal certainty in interpersonal relations but in 
the representation of legal decisions as the expression of a legal order.2 This 
representation of a legal order has just a political function, but is dysfunctional 
for interpersonal relations. 

 
From the judicial to the administrative state 

 
I borrow the concepts of the judicial state and the administrative state from 
Hans Kelsen’s article (1941/1942) on the development of law as a social tech-
nique. In this article Kelsen has absorbed the sociology of law of Weber and the 
other sociologists who lived at the end of the nineteenth and the beginning of 
the twentieth century as part of a common knowledge about social facts. Kelsen 
offers therefore with this description a good starting point which I will amplify 
later on with more specific details from Weber’s texts.  

Kelsen’s approach can be summarised as follows. Of the greatest import-
ance for the development of the law is the process of centralisation. This pro-

                                                             
1  This article leans on a long lasting collaboration with G. Drosterij, who recently 

published his PhD-thesis: Politics as Jurisdiction: A New Understanding of Public 
and Private in Political Theory, 2008 (internal).  

2  See for representation Knegt (intra). His defence of this interpretation of Weber in 
the Weber group has convinced me.  
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cess is characterised by the surprising fact that the centralisation of the law-
applying function precedes the centralisation of the law creating function. Long 
before special legislative organs came into existence, courts were established to 
apply the law to concrete cases. The law, thus applied, was customary law: law 
created by a specific method. The peculiarity of this method is that the applic-
able general legal norms are created by collaboration of all the individuals 
subject to the legal order. Customary law is thus a totally decentralised means 
of creating law, which had been for many centuries the only way of creating 
general legal norms. Specific to this type of law is that the judge is an autono-
mous organ, different from, and independent of, the parties in conflict.  

The centralisation of the legislative function is characterised by Kelsen as a 
step forward in the technical development of law. In his eyes it is not the pres-
ence of a legislative organ which is an essential requisite for a state. It is the 
centralisation of the judicial and administrative, not the legislative function, 
which makes a primitive community a state.  

In his age Kelsen observes a turn from the judicial to the administrative 
state. No longer only the courts are called upon to apply the laws but, to an 
increasing extent, the administrative authorities as well. The latter achieve their 
aims by compelling citizens by threat of a sanction to behave in a certain way. 

This picture, sketched by Kelsen, makes it possible to formulate the central 
question of this article more specifically: if the legislative function is not an 
essential requisite for a state, why should the centralisation of the legislative 
function be seen as a step forward in the development of law? As will be shown 
in the next paragraphs, the same question pops up from Weber’s description of 
the development of law as an increase of formal rational law.3 

 
Weber’s description of the judicial state 

 
Weber describes the judicial state in terms which refer to the classical political 
theory of Aristotle. Aristotle greatly criticised Plato for understanding the state 
as a unity. In opposition to Plato he conceives of the state as an association, a 
partnership of families and clans4 or villages5. The quintessence of law is that it 
is a relation between more or less autonomous equals. The pacts of association 
between strong and equal parts make up the rule of law and this makes the state 
according to Aristotle completely different from a household in which ‘the 
master must know how to direct the tasks which the slave must know how to 
execute’6.  

According to Weber the judicial state had the structure of a power balance 
between status-groups. A status-group is a group of persons who are equal 
because of locality, birth, ethnicity, religion or the same occupation. These 
status-groups held public competences as private rights – as privileges. It is not 

                                                             
3  Willekens (intra) asks more or less the same question from the opposite angle taking 

the functionality of formal rational law at a interpersonal level for granted.  
4  Pol. III 1280b30-40. 
5  Pol. III 1252b30. 
6  Pol. III 1255b35. 
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possible in such a situation to speak of public law, because elements of private 
law and public law are mixed. Weber compares the agreements between groups 
with the international treatises of his day. Within a status-group there was pure 
patrimonial power.7 A more unified state was generated when one group came 
into power which was capable of turning the autonomous power position of 
other groups into a right to autonomy.8 In the judicial state a person would 
normally belong to different associations of groups and would have the per-
sonal right to be treated in such an association according to the law of his 
group. This right made him in the judicial state a subject of law instead of a 
subject of power9. Accordingly, when groups were incorporated in a state they 
kept their right to be treated according to the law of their group. This was the 
case both in Rome, and in most parts of Europe during the Middle Ages. The 
most important exception was England, where already in a very early period the 
king unified the law guaranteed by his power; creating this way a ‘lex terrae’. 

                                                             
7  WuG (1972, for references to English-language editions, please consult the cor-

respondence table elsewhere in this issue) pp. 414-5: ‛Zwar – um bei den Beispielen 
zu bleiben – die Beamtenstellung entsprach in der Vergangenheit wesentlich weni-
ger als jetzt einem freien Kontraktverhältnis als causa, ruhte vielmehr – wie wir spä-
ter sehen werden – wesentlich mehr auf Unterwerfung unter eine ganz persönliche, 
familienartige Herrengewalt. Aber andere politische Akte, wie z. B. gerade die Be-
reitstellung von Mitteln für öffentliche Zwecke, aber auch zahlreiche andere Ver-
waltungsakte, waren unter den Verhältnissen des ständischen politischen Gebildes 
gar nichts anderes als Kontrakte zwischen den kraft ihrer subjektiven Rechte: Privi-
legien und Prärogativen als Glieder des politischen Verbandes zusammengeschlos-
senen Mächte: Fürsten und Ständen, und wurden auch rechtlich so aufgefaßt. Der 
Lehensnexus ist seinem innersten Wesen nach auf Kontrakten aufgebaut. Und wenn 
sich die Feststellungen geltenden Rechts, wie sie die leges barbarorum enthalten – 
‛Kodifikationen von Gesetzen’ – nach unserer Terminologie –, oft als Pactus be-
zeichnen, so war auch dies durchaus ernst gemeint: ein wirklich ‛neues’ Recht konn-
te damals in der Tat nur durch freie Vereinbarung der Amtsgewalt mit den Dingge-
nossenschaften ins Leben treten’. 

8  WuG (1972) p. 431: ‛Die politische Anstalt hat freilich fast überall den Anspruch 
erhoben und meist durchgesetzt, daß diese Sonderrechte nur kraft ihrer Zulassung in 
Geltung bleiben und also auch nur soweit als sie es erlaubt. (…) Die Summe aller 
innerhalb eines gegebenen Gebiets oder Personenkreises geltenden Rechts war 
vielmehr in großen Bestandteilen durch autonome Usurpationen verschiedener ge-
geneinander selbständiger Einverständnisgemeinschaften oder vergesellschafteter 
Einungen geschaffen und fortgebildet, zwischen denen der stets erneut erforderliche 
Ausgleich entweder durch gegenseitige Kompromisse geschaffen oder durch die 
Macht überragender politischer oder kirchlicher Gewalten oktroyiert wurde’.  

9  WuG (1972) pp.431-2: ‛Auch das römische Recht war im Römerreich zunächst ein 
Recht der römischen Bürger und im Verkehr mit den zum Reich gehörigen, ihm un-
terworfenen Nichtbürgern kommt es teils nicht zur Anwendung. (...) Die Angehöri-
gen des mittelalterlichen imperium dagegen hatten den positiven Anspruch, nach 
dem Recht des Stammes überall beurteilt zu werden, nach dem zu leben sie 
‛bekennen’(profiteri). Der Einzelne trägt diese Rechtskonfession mit sich herum. 
Das Recht ist nicht eine ‛lex terrae’ wie sie das englische Recht der Königsgerichte 
alsbald nach der normannischen Eroberung wurde – sondern ein Privileg eines Per-
sonenverbandes’.  
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In Rome a ‘jus gentium’ was generated alongside the ‘jus civile’ of the differ-
ent groups. With the exception of specifically England and Scandinavia the 
reception of Roman law did the same job of unification in Europe which was 
carried out by the ‘jus gentium’ in the Roman Empire. 

Weber explains how this acceptance took place. Until the fifteenth century 
the dissemination of Roman law was primarily an Italian business (of the glos-
satores, ultramontani and postglossatores, EAHC), which influenced via the 
schooling of scientists at the Italian universities the rest of Europe. In this first 
period the new interest in and knowledge of Roman law imported only some 
logical elements into the practice of law. From the fifteenth century onwards 
more and more juridical professionals with a university schooling in Roman 
law entered the courts in Europe.  

To be able to give Roman law practical application in the completely differ-
ent setting of Europe it had to be stripped of its specific local characteristics of 
the classical period. This meant a stripping down of Roman – classical – law to 
its pure abstract form.10 This abstract Roman law came to be known as ‘jus 
commune’ (Gemeinrecht). Next to it, especially in the field of family law and 
the law of estates, local law stayed in force simultaneously.  

The specific method (usus modernus pandectarum) of Roman law intro-
duced the idea that what a jurist cannot think does not exist, or what cannot be 
reduced to a juridical question, cannot be brought into court. Although this idea 
was already inherent in Roman law, its tendency was heavily reinforced by the 
fact that with its dissemination a law was introduced which was not adapted to 
local problems and issues. The content of the ‘jus commune’ was therefore not 
at all of practical relevance to the citizens. The logical element made this ‘jus 
commune’ – qua content – an alienated type of law, with the result that the old 
medieval ritualistic forms of law were often – even in the field of commercial 
law – kept in use because of their effectiveness. ‘Jus commune’ was primarily 

                                                             
10  WuG (1972) pp. 491-2: ‛Um überhaupt rezipiert werden zu können, mußten – wie 

namentlich Ehrlich mit Recht betont – die römischen Rechtsinstitute aller Reste na-
tionaler Gebundenheit entkleidet und gänzlich in die Sphäre des logisch Abstrakten 
erhoben, das römische Recht zum ‛logisch richtigen’ Recht schlechthin verabsolu-
tiert werden. (…) Vor allem aber gewann jetzt der Satz, daß was der Jurist nicht 
denken kann, auch rechtlich nicht existiert, wirklich praktische Bedeutung. Bei den 
antiken Juristen hatte, zufolge der historisch bedingten analytischen Natur des römi-
schen Rechtsdenkens, die eigentlich konstruktive Fähigkeit wenn nicht gefehlt, so 
doch eine geringe Bedeutung gehabt. Jetzt, bei der Übertragung dieses Rechts auf 
ganz fremdartige, der Antike unbekannte Tatbestände trat die Aufgabe: den Tatbe-
stand widerspruchsfrei juristisch zu ‘konstruieren’, fast alleinherrschend in den Vor-
dergrund und damit wurde die heute vorherrschende Auffassung des Rechts als ei-
nes in sich logisch widerspruchslos und lückenlos geschlossenen Komplexes von 
‛Normen’, die es ‛anzuwenden’ gilt, allein maßgebend für das Rechtsdenken. Bei 
dieser spezifischen Art von Logisierung des Rechts waren aber keineswegs, wie bei 
der Tendenz zum formalen Rechts an sich, Bedürfnisse des Lebens, etwa der bürger-
lichen Interessenten nach einem ‛berechenbaren’ Recht entscheidend beteiligt’. 



Turning the State into a Household 129 

 Recht der Werkelijkheid 2008/3 

of internal interest to the class of juridical professionals, which could keep its 
business limited to their own group by means of technical formalities.11 

It was not until the era of the fully developed ‘enlightened despotism’ that 
this logical ‘jus commune’ was overcome. Weber describes in very negative 
words the law which was created by the Prussian codification (1794): patri-
archal, moralist in its care for social welfare, doing away with all juridical tech-
nicalities, , striving for a pure substantive justice. By the use of simple lan-
guage, the law was designed to instruct not only officials but also the laymen 
about their rights and duties. It was a top down model of law, in which only the 
codification was accepted as a legitimate source of law.  

This view on law nullified all customary law.12 The wish that the law should 
be simple and clear for the layman, in combination with a practice of thinking 
in terms of Roman law, produced a type of law which was very detailed and at 
the same time lacked legal clarity and conceptual preciseness. Notwithstanding 
the many deviations from Roman law and the German translation of Latin 
terms, this law still stayed tightly knotted to Roman law. Despite its striving for 

                                                             
11  WuG (1972) p. 426: ‛Daß so viele unserer spezifisch kapitalistischen Rechtsinstitute 

mittelalterlichen und nicht römischen Ursprungs sind – obwohl doch das römische 
Recht in logischer Hinsicht wesentlich stärker rationalisiert war als das mittelalterli-
che – hat zwar auch einige ökonomische, daneben aber verschiedene rein rechts-
technische Gründe. Die Denkformen des okzidentalen mittelalterlichen Rechts: sei-
ne Auffassung z. B. der Urkunde nicht rein logisch als eines rationalen Beweismit-
tels, sondern rein anschaulich (ursprünglich magisch) als eines sinnlichen ‛Trägers’ 
von Rechten – eine Art von juristischem ‛Animismus’ – (…) diese 
‛Rückständigkeiten’ der logischen und staatsanstaltlichen Rechtsentwicklung gestat-
teten dem Geschäftsverkehr die Entwicklung eines weit größeren Reichtums von 
praktisch brauchbaren rechtstechnischen Schemata, als sie dem weit mehr logisch 
und technisch-politisch rationalisierten römischen Recht zugänglich waren.’ p. 492: 
‛Sondern es waren interne Denkbedürfnisse der Rechtstheoretiker und der von ihnen 
geschulten Doktoren: einer typischen Aristokratie der literarischen ‛Bildung’ auf 
dem Gebiet des Rechts, von welchen jene Entwicklung getragen wurde’. 

12  WuG (1972) pp. 492-3: ‛Dabei spielte zunächst der allgemeine Rationalismus der 
Bürokratie in ihrer selbstherrlichsten Entfaltung und ihrem naiven Besserwissen die 
entscheidende Rolle. Die im Kern patriarchale politische Herrschaft hat den später 
zu erörternden Typus des Wohlfahrtstaats angenommen und schreitet unbekümmert 
über das konkrete Wollen der Rechtsinteressenten ebenso wie über den Formalismus 
des geschulten juristischen Denkens hinweg. Dies fachmäßige Denken möchte sie 
am liebsten gänzlich unterdrücken. Denn das Recht soll seiner fachjuristischen Qua-
lität entkleidet und so gestaltet werden, daß es nicht nur die Beamten, sondern vor 
allem auch die Untertanen über ihre Rechtslage ohne fremde Beihilfe erschöpfend 
belehrt. (…) Gerade umgekehrt wie im ständischen Kosmos ‛subjektiver Rechte’ ist 
das ‛objektive Recht’ hier vorwiegend ein Kosmos von Rechtspflichten: die Univer-
salität der ‛verdammten Pflicht und Schuldigkeit’ ist die beherrschende Qualität der 
Rechtsordnung, deren hervorstehendes Merkmal ein systematischer Rationalismus 
nicht sowohl formaler, als vielmehr, wie in solchen Fällen immer, materialer Art 
bildet. Wo das material ‛Vernünftige’ gelten will, hat das bloß faktisch für Recht 
Gehaltene zu weichen. Daher vor allem das ‛Gewohnheitsrecht’. Alle modernen 
Kodifikationen bis herab zum ersten Entwurf eines bürgerlichen Gesetzbuchs haben 
ihm den Krieg erklärt’. 
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explicitness, clarity was obscured by the fact that the code took as a point of 
departure the practical relations of life and thus frequently treated the same 
legal institution at different places in the code. The principle of stare decisis 
created unity, although the code itself did not. This principle developed in Prus-
sia nearly as strongly as in England.  

The Prussian code created a situation in which the academic discussion had 
no longer any practical value. Instead, a new type of scientific study of law 
(Begriffsjurisprudenz, EAHC) originated, which was oriented towards the true 
historical knowledge of either Roman law or local law. Hence, ‘jus commune’ 
itself was not studied any longer, but how Roman law had historically ‘really’ 
developed. Roman law lost its practical adequacy. The scientists who studied 
local law did not achieve practical and adequate knowledge, since they were 
primarily interested in the irrational (ritual and mythical) forms of local law. 
Only if economic interests were pressing – in commercial law – a more scien-
tific system of codified law was reached.  

 
Conceptual confusion of ‘formal rational law’ 

 
The theoretical framework used by Weber in par. 413 of his Sociology of Law 
for the description of the formal and rational qualities of law in the judicial 
stage consists of two axes: on the one hand the difference between empirical 
(inductive, from practice) and theoretical (deductive, from system), and, on the 
other hand, the difference between formal (process form) and substantial (pro-
cess content). It is important to note, that this theoretical framework is different 
from the theoretical framework Weber works out in the last two pages of para-
graph 114 of the same chapter. The set of definitions of paragraph 1 is appropri-
ate for the description of administrative law, but not for the description of the 
judicial law.15 I have put Weber’s set of definitions in a scheme to illustrate his 
conceptual confusion (see below). 

According to the framework exposed in par. 4 the development of law in-
volves a process of formalisation and a process of rationalisation. Formalisation 
primarily takes place by the organisation of court-procedures. When a person 
can go to court just to tell his story and ask for justice, there is Kadi-justice16 
according to Weber. Formalisation is reached when a person who wants to go 
to court is forced to analyse his case in the specific terms of a juridical frame-
work. Such formalisation can (only) be reached through the obligation to have a 
professionally schooled person to act as representative at court or by way of the 
obligatory use of specific process forms for a presentation of a case in court. In 
the whole of Europe, including England, this formalisation was taking place, 

                                                             
13  WuG (1972) pp. 455-467. 
14  WuG (1972) pp. 386-396. 
15  There is an interesting parallel in Knegt (intra) ‘To understand the open spaces in the 

lower part of the scheme, it is necessary to keep in mind that Weber has chosen for a 
conceptualisation in terms of command-obedience relations’. See also the related 
open space in the scheme of Drosterij (2007). 

16  WuG (1972) p. 461. 



Turning the State into a Household 131 

 Recht der Werkelijkheid 2008/3 

and according to Weber, this development was one of the chief factors of eco-
nomic growth. 

A rationalisation of law takes place when the search for justice in individual 
cases can be deduced from a system of law. A system of law can, according to 
Weber, neither develop inductively from practice nor deductively from tradi-
tional unassailable sacred norms. Rationalisation is for Weber the combination 
of a deductive and inductive reasoning: it is the logical elaboration of cases and 
decisions, which play a role in the actual practice of law. Weber’s concept of 
formal rational law is defined as the pure form of such a combination of deduc-
tive and inductive reasoning. Through the logical elaboration of cases and deci-
sions the concepts which are used in the formulation of case-situations and 
decisions are analysed. This leads to a detailed insight into the relevant ele-
ments of the definition of these concepts. Out of these elements new abstract 
concepts then are formulated, which are generally applicable17. These abstract 
concepts can then be arranged into a system.  

The problem of induction is, according to Weber, that professional practi-
tioners are only interested in the development of schemes for contracts and 
claims, which are adequate for standardised use. They are oriented at tech-
niques like, fictions and analogies, to be able to fit new cases in the same 
schemes or they act upon their own interests while playing with words and 
extending their meanings. These professional interests motivate them to resist 
rationalisation.18 The problem of deduction is the unassailability of the norms. 
This leads either to a systematic arrangement which is devoid of practical 
utility or to an application of the sacred truth to practical problems by re-
interpretation of the norms instead of by systematic arrangement of legal con-
cepts which refer to an empirically existing legal order.  

Specific to Roman law is its high degree of formalisation, made possible 
through a very strict system of process instruction which formulates for judges 
under which conditions – judicial and factual – they have to accept or reject a 
claim as valid19. The use of the wrong process form would lead to a rejection of 
                                                             
17  Weber calls this formation of new concepts ‛synthetisch-konstruktiv’ in WuG 

(1972) p.395 and p. 463.  
18  WuG (1972) pp. 456-7: ‛Die Rechtspraxis erstrebte aber auch an sich nicht rationale 

Systematik, sondern die Schaffung vor praktisch brauchbaren, an typisch wiederkeh-
renden Einzelbedürfnissen der Rechtsinteressenten orientierten Schemata von Kon-
trakten und Klagen. (..) Aus der ihr immanenten Entwickelungsmotiven geht ein ra-
tional systematisiertes Recht, oder auch nur in begrenztem Sinn eine Rationalisie-
rung der Rechts überhaupt, nicht hervor. Denn die Begriffe, die sie bildete, waren an 
handfesten, greifbaren, der Alltagserfahrung anschaulich geläufigen und in diesem 
Sinn formalen Tatbeständen orientiert, welche sie tunlichst nach äußeren eindeuti-
gen Merkmalen gegeneinander abgrenzten und durch die vorhin erwähnte Mittel 
nach Bedarf erweiterte. Nicht aber waren sie Allgemeinbegriffe, welche durch Ab-
straktion vom Anschaulichen, durch logische Sinndeutung, durch Generalisierung 
und Subsumtion gebildet und syllogistisch als Normen angewendet wurden (…) Ei-
ne rationale Rechtsschulung und Rechtstheorie aber entsteht aus diesem Zustand 
heraus an sich überhaupt nicht’. 

19  WuG(1972) p. 463: ‘Speziell die Zerlegung der prozessualen Fragestellung und 
damit auch des rechtsgeschäftlichen Formalismus in die logisch ‘einfachsten’ Tatbe-
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the claim. Roman law arrives at clear process instruction via a precise analytic 
reasoning. 

According to Weber, Roman law however missed a systematic character: it 
is at case-level substantive in a subjective sense. The systematic work of Gaius 
is typified by Weber as the best performance of systematisation to be found in 
Roman law. But the status of Gaius writings is compared by Weber with the 
status of a reader used by students, written by a teacher who had in his age no 
authority at all. On the whole, the writings of influential practitioners in Roman 
law are typified by Weber as collections of decisions with a very low grade of 
systematisation.  

Notwithstanding the differences between countries concerning the measure 
of formalisation and abstractness of thought, the same pattern of formalisation 
and lack of systematisation is to be found in the whole of Europe (including 
England) until the end of the eighteenth century.  

Weber describes Roman law simultaneously as rational because of a high 
grade of analytic reasoning in the development of process-instructions, and 
irrational, because of the low grade of systematic elaboration of case-decisions. 
This conceptual confusion appears also in the set of definitions given by Weber 
at the end of the first paragraph in his Sociology of Law. Putting Weber’s con-
ceptual confusion into a scheme can only be done by keeping in mind that the 
categories ‘formal rational’ (A) and ‘formal irrational’ (B) are not defined in a 
mutually exclusive way. Formal irrational law (B) refers to the way the process 
is organised and formal rational law (A) refers to the way justice is reached. If 
one takes B as point of departure, Roman law should be called formal rational 
(and substantial-irrational); if however one takes A as point of departure, Ro-
man law should be called irrational, because it does not derive its decisions 
from a system of law. Weber clearly distinguishes between formal (procedural) 
irrational law and substantial (the content of decisions) irrational law, but the 
concept of formal rational law refers to the logical elaboration of decisions 
about procedural and substantive aspects of cases.20 Formal irrational law 
                                                                                                                                       

stände. Ein Prozeß nur über eine Frage, über dieselbe Frage nur ein Prozeß; ein 
Rechtsgeschäft nur über eine Sache, ein Verspechen nur über eine Leistung, daher 
nur einseitig usw.: die Zersetzung der plastischen Tatbestandskomplexe des Alltags-
lebens in lauter juristisch eindeutig qualifizierte Elementarakte ist in der Tat ganz 
unverkennbar die eine und methodisch überaus folgenreiche Tendenz gerade des al-
ten Zivilrechts. (…) Diese Tendenz zur Analytik aber entspricht der ganz urwüchsi-
gen Behandlung der rituellen Pflichten innerhalb der national-römischen Religion 
auf das genaueste’. 

20 WuG (1972) pp. 395-6: ‘Irrational sind sie formell dann, wenn für die Ordnung von 
Rechtsschöpfung und Rechtsfindungsproblemen andere als verstandesmassig zu 
kontrollierende Mittel angewendet werden, z. B. die Einholung von Orakeln oder 
deren Surrogaten. Materiell sind sie irrational insoweit, als ganz konkrete Wertun-
gen des Einzelfalls, seien sie ethische oder gefühlsmassige oder politische, für die 
Entscheidung maßgebend sind, nicht aber generelle Normen. ‛Rationale’ Rechts-
schöpfung und Rechtsfindung können wieder in formelle oder in materieller Hin-
sicht rational sein. Formell mindestens relativ rational ist jedes formale Recht. 
‛Formal’ aber ist ein Recht insoweit, als ausschließlich eindeutige generelle Tatbe-
standsmerkmale materiellrechtlich und prozessual beachtet werden. Dieser Forma-
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means that non rational means like oracles have a decisive meaning for the 
arrangement of the creation of justice. Formal rational law is however concep-
tually developed as a subcategory of the rational ways of creating and finding 
law, by following the words of the law (strictly formal), by the logical elabora-
tion of the meaning of the words of law (softly formal) or the deviation of for-
mal characteristics by valuating other principles and goals (loss of formality).  

Within this categorisation, law can be more or less formal according to the 
grade in which it admits substantial elements via a deviation from the words of 
the law, that is, by abstraction or by referring to goals. The less formal it be-
comes, the more substantial it is, but in both cases it remains rational. Roman 
law, which arranges conflicts of law into process forms by way of rational 
reasoning ,thus cannot be placed in this scheme. Roman law could be called 
formal irrational and substantive-irrational. Yet at the same time Weber clearly 
typifies Roman law as being rational.21 

                                                                                                                                       
lismus aber kann wieder doppelten Charakter haben. Entweder nämlich können die 
rechtlich relevanten Merkmale sinnlich anschaulichen Charakter besitzen. Das Haf-
ten an diesen äußerlichen Merkmalen: z. B. daß ein bestimmtes Wort gesprochen, 
eine Unterschrift gegeben, eine bestimmte ein-für allemal in ihrer Bedeutung fest-
stehende symbolische Handlung vorgenommen ist, bedeutet die strengste Art des 
Rechtsformalismus. Oder die rechtlich relevanten Merkmale werden durch logische 
Sinndeutung erschlossen und danach feste Rechtsbegriffe in Gestalt streng abstrak-
ter Regeln gebildet und angewendet. Bei dieser logischen Rationalität ist zwar die 
Strenge des anschaulichen Formalismus abgeschwächt, da die Eindeutigkeit des äu-
ßeren Merkmals schwindet. Aber der Gegensatz gegen die materiale Rationalität ist 
damit gesteigert. Denn diese letztere bedeutet ja gerade: daß Normen anderer quali-
tativer Dignität als logische Generalisierungen von abstrakten Sinndeutungen auf die 
Entscheidung von Rechtsproblemen Einfluß haben sollen: ethische Imperativen oder 
utilitaristische oder andere Zweckmäßigkeitsregeln oder politische Maximen, wel-
che sowohl den Formalismus des äußeren Merkmals wie diejenigen der logischen 
Abstraktion durchbrechen. Eine spezifisch fachmäßige juristische Sublimierung des 
Rechts im heutigen Sinne ist aber nur möglich, soweit dieses formalen Charakter 
hat. Soweit der absolute Formalismus des sinnlichen Merkmals reicht, ist sie auf Ka-
suistik beschränkt. Erst die sinndeutende Abstraktion läßt die spezifisch systemati-
sche Aufgabe entstehen: die einzelnen anerkanntermaßen geltenden Rechtsregeln 
durch die Mittel der Logik zu einem in sich widerspruchslosen Zusammenhang von 
abstrakten Rechtssätzen zusammenfügen und zu rationalisieren’. 

21  WuG (1972) pp. 393-4: ‛(…) die Rechtsfindung nicht durch Anwendung von gene-
rellen Rechtsnormen auf den konkreten Fall, durch dessen Subsumtion unter die 
Norm also (…) ist bei aller irrationalen Rechtsfindung der Fall, welche, wie wir ge-
sehen haben, die ursprüngliche Art der Rechtsfindung überhaupt darstellt und, wie 
wir noch sehen werden, die ganze Vergangenheit, außerhalb des Anwendungsgebiet 
des römischen Rechts teils gänzlich, teils mindestens in Rudimenten beherrscht hat’.  
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The logically muddled table of Weber’s formal-substantial and rational-irrational dichotomies 
WuG 1972 (pp. 394-6) 

 A. Formal Law Rational  
 Justice as law is substan-

tially and procedurally 
based on well-founded 
rules, which are derived 
from the logical elabora-
tion of legal rules 

B. Formal Law Irrational 
 Arrangement of the 

creation of justice 
based on unfounded 
procedures 

1. Substantial Law Irrational  
Justice(Rechtsschöpfung 
und -findung) per case, 
based on expediency 

Logically excluded in Weber, 
because A and 1 both refer to 
substantive law, the one 
calling it irrational and the 
other rational. 

Role for mystical rituals; 
proto-judicial state 

2.  Substantial Law Rational 
   Justice(Rechtsschöpfung 

und –findung) aligned to 
general goals (ethical, utili-
tarian, political) 

Administrative state: Law is 
the middle between strict 
formal law and a loss of 
formality 

Sacral law not excluded 
logically because B 
refers to ordering and 2 
to substantive decisions. 

 
The table shows this ambiguity. To create a scheme in which the rational char-
acter of Roman law could find its place, would require the insertion of the dif-
ferentiation between process law and substantive law, but as Weber admits, the 
Romans did not make the difference between process form and process content 
in the same way as the modern theory of law does.22 

 
Rationalisation as an unavoidable tendency 

 
From his description of law in the judicial state, it becomes clear that Weber 
has a high appreciation for the analytic quality of Roman law as process-
instruction and a high appreciation of the standardised formal (even sometimes 
ritual23) schemes for contracts which are developed on a local base. At the same 
time he is convinced that the increase of formal rational law is unavoidable, 
which will result in an increasing integration of all people in one compulsory 
institution, resting on legal equality. Weber describes this tendency as a ration-
alisation.24 At the same time, however, Weber’s description (above par. 1.) of 
                                                             
22  WuG (1972) p. 394: ‘In der Tat scheidet daher die ältere römische Rechtssystematik 

Prozeßrecht und Privatrecht nicht in der Art wie wir’.  
23  See footnote 11. 
24  WuG (1972) p.382: ‘Das zunehmende Eingreifen gesatzter Ordnungen aber ist für 

unsere Betrachtung nur ein besonders charakteristischer Bestandteil jenes Rationa-
lisierungs- und Vergesellschaftungsprozesses, dessen fortschreitendes Umsich-
greifen in allem Gemeinschaftshandeln wir auf allen Gebieten als wesentlichste 
Triebkraft der Entwicklung zu verfolgen haben werden’. (433): ‛Die zunehmende 
Einordnung alle einzelnen Personen und Tatbestände in eine, heute wenigsten, prin-
zipiell auf formaler ‘Rechtsgleichheit’ beruhende Anstalt ist das Werk der beiden 
großen rationalisierenden Mächte: der Markterweiterung einerseits, der Bürokrati-
sierung des Organhandelns der Einverständnisgemeinschaften anderseits’. 
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the different attempts to codify or systematise law leaves the impression of 
resulting either in a law without any practical relevance or in a law which 
misses technical quality. 

According to Weber, the driving forces in the increase of formal rational 
law are three types of interests which were central in the transition from privi-
leges to ‘reglements’: the interests of the king, of the public servants and of the 
bourgeois. The king wanted to favour and attach to himself the rich bourgeois 
as they served his fiscal and political interests. These bourgeois in their turn 
asked for enforceable objective norms which would guarantee their rights.25 
This did not always imply an increase of formal rational law, however. There is 
a type of political capitalism, like in the Mercantilist period (and again in We-
ber’s own time) in which the monopolies of large-scale ‘entrepeneurs’ rested 
upon princely privileges which often enough infringed the existing rights of 
other groups.26 The interests of the king and the public servants were simul-
taneously served by a unified law, because it made the public servants employ-
able throughout the whole country. This suited the interests of the king, but at 
the same time heightened the career options of the public servants.27  

Every time Weber stresses the need for a calculable law for economic de-
velopment, he gives as an example the guarantee for property and contract. 
Such a guarantee is primarily created by the possibility of going to an inde-
pendent judge whose decision will be enforced. A codification of laws which 
prescribes the appropriate behaviour is not the means by which such a guaran-
tee is achieved.28  

                                                             
25  WuG (1972) p.486: ‛Dies ist namentlich der Fall, soweit es sich um die Beseitigung 

der Vorherrschaft ständischer Privilegien und ständischen Charakters der Rechts-
pflege und Verwaltung überhaupt handelt. Diesen gegenüber gingen ja die Interes-
sen an steigender Rationalität und das heißt in diesem Fall: steigender Herrschaft 
formaler Rechtsgleichheit und objektiver formaler Normen mit der Machtsinteressen 
der fürsten gegenüber den Priviligierten Hand in Hand. Das ‛Reglement’ an Stelle 
des ‛Privilegs’ dient beide.’  

26  WuG (1972) p.487: ‛Der politisch und monopolistisch orientierte und selbst noch 
der frühmerkantilistische Kapitalismus kann so zum Interessenten an der Schaffung 
und Erhaltung der patriarchalen Fürstenmacht gegenüber Ständen und auch gegen-
über dem bürgerlichen Gewerbestand werden, wie er es in der Zeit der Stuarts war 
und wie er es heute auf breiten Gebiete wieder zunehmend geworden ist und noch 
weiter werden wird.’  

27  WuG (1972) p. 487: ‛Der Fürst will ‛Ordnung’. Und er will ‛Einheit’ und Geschlos-
senheit seines Reichs. Und zwar auch aus einem Grunde, der sowohl technischen 
Bedürfnissen der Verwaltung wie persönlichen Interessen seiner Beamten ent-
springt: die unterschiedslose Verwertbarkeit im ganzen Gebiet seiner Herrschaft 
wird durch Rechtseinheit ermöglicht und ergibt erweiterte Karrierechancen.’  

28  WuG (1972) p.486: ‛(...) eine nach festen Verwaltungsreglement verfahrende Streit-
schlichtung bedeutet noch nicht das Bestehen garantierter ‛subjektive Rechte’ (…) 
bürgerliche Interessenten, welche ein eindeutiges, klares, irrationaler Verwaltungs-
willkür ebenso wie den irrationalen Störungen durch konkrete Privilegien entzoge-
nes, vor allem die Rechtsverbindlichkeit von Kontrakten sicher garantierendes und 
infolge alle dieser Eigenschaften berechenbar funktionierendes Recht verlangen 
müssen’.  
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To Weber, the most important contribution of law to economic development 
is the creation of models or schemes for contracts. This contribution of law 
does not rest on the prescription and control of behaviour by enforcement, but 
on a general acceptance of such forms as functional. These forms will be gen-
erally accepted as relevant standardisations when they show how complex 
forms of cooperation can be executed in a way which treats the relevant inter-
ests of the different participants in an equal manner. This is a technical and 
cognitive function of law and it was, for example, in this respect that local law 
was more productive than the ‘jus commune’.29  

There can be other interests in the unambiguous determination of unified 
law involved than the already mentioned interests of king, public servants and 
bourgeois. Revolutions or colonisations can lead to new codes, as well. Fur-
thermore, the unification of law can also be reached by academic systematisa-
tion, in stead of codification. To Weber, such different forms of unification are 
nothing more than a compilation of existing law, however, which only margin-
ally decide political conflicts.30  

Although Weber makes thus several attempts to explain why the transition 
from the judicial state to the administrative state is a technical and rational 
improvement, in the end he fails to do so. Indeed, Weber even states explicitly 
that there is, theoretically speaking, no need for a guarantee by state-law (ad-
ministrative law, EAHC) for any economic phenomenon.31 In all European 
countries, however, an seemingly inescapable increase in codified law can be 
observed. So, again, what is the explanation? 

The nearest Weber comes to an explanation is by referring to a rationalisa-
tion of the economy. The fragmentation of traditions has weakened the moral 
foundations on which the economic life was based in the judicial state. The new 
institutionalization of the market asks for a State monopoly of enforcement.32  

                                                             
29  WuG (1972) p.426: ‛Die rationalen rechtstechnischen Verkehrsschemata, welchen 

das Recht seine Garantie gewähren soll, müssen vielmehr ganz ebenso wie gewerb-
lich-technische Manipulationen ernst einmal ‛erfunden’ werden, um in den Dienst 
aktueller ökonomische Interessen treten zu können. Daher ist die spezifische rechts-
technische Eigenart einer Rechtsordnung, die Art der Denkformen, mit denen sie ar-
beitet, für die Chance, daß ein bestimmtes Rechtsinstitut in ihrer Mitte erfunden 
werde, von weit erheblicher Bedeutung, als man oft anzunehmen pflegt. Ökonomi-
sche Situationen gebären neue Rechtsformen nicht einfach automatisch aus sich, 
sondern enthalten nur eine Chance dafür, daß eine rechtstechnische Erfindung, wenn 
sie gemacht wird, auch Verbreitung finde’. See also footnote 11. 

30  WuG (1972) p.489: ‘Auf anderem Weg als durch fürstliche Kodifikation pflegt 
‛Systematik’ in das Recht nur durch didaktisch-literarische Produkte, namentlich 
durch ‛Rechtsbücher’ hineingebracht zu werden, die dann nicht selten zu einem ka-
nonischen, die Rechtspflege ebenso wie ein Gesetz beherrschenden Ansehen gelan-
gen. Eine systematische Rechtsaufzeichnung pflegt aber in beiden Fällen zunächst 
nur als Zusammenstellung bereits geltenden Rechts zur Beseitigung entstandener 
Zweifel und Konflikte aufzutreten’.  

31  WuG (1972) p.384: ‘Die ‘staatliche’ Garantie der Rechte ist rein theoretisch be-
trachtet für keines grundlegende ökonomische Erscheinung unentbehrlich. 

32  WuG (1972) p.385: ‘Soweit auch das eigene Interesse an der Vertragslegalität und 
die gemeinsamen Interessen der Besitzenden am gegenseitigen Besitzschutz reichen 
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The social democratic view in Weber’s days claimed to recognise only the 
validity of abstract laws to regulate such a monopoly. Weber explains however 
the dangers of such a claim to end all power: the power of private property and 
the power of personal authority. The market is according to this view the only 
force which is recognised. It is claimed that the economic laws are unavoid-
able33. Weber despises the social democratic view in spite of the seemingly 
neutrality of the propagated ideas. It can lead to an increase of force in the form 
of discipline, enforced by law and executed by a small group.34  

Again, it seems that Weber’s attempts to explain the tendency to centralisa-
tion and unification of law by its economic functionality are unsatisfactory. The 
reader is left with the question why formal rational law is needed. What will be 
the practical influence of such law apart from its positive effects on the careers 
of public servants?  
These questions become even more pressing when one turns to Weber’s de-
scription of law in sociological terms. Weber describes35 how social regularities 
which generate from want and instinct will become in certain conditions the 
source for social norms or law. Their change follows from these same sources. 

                                                                                                                                       
und so stark Konvention und Sitte den Einzelnen in gleichen Sinne auch heute noch 
bestimmen, so hat doch der Einfluß dieser Mächte infolge der Erschütterung der 
Tradition (…) auch außerordentlich an Bedeutung eingebüßt (…) Die universelle 
Herrschaft der Marktvergesellschaftung verlangt einerseits ein nach rationalen Re-
geln kalkulierbares Funktionieren des Rechts. Und anderseits begünstigt die Markt-
verbreitung, die wir als charakteristische Tendenz jener kennen lernen werden, kraft 
der ihr immanenten Konsequenzen die Monopolisierung und Reglementierung aller 
‘legitimen’ Zwangsgewalt durch eine universalistische Zwangsanstalt, durch die 
Zersetzung aller partikulären, meist auf ökonomischen Monopolen ruhenden ständi-
schen und anderen Zwangsgebilde’. 

33  Weber (1973) explains in ‘Sinn der Wertfreiheit’ that economic laws are not ines-
capable in the sense that they dictate behaviour, but only in the sense that given cer-
tain goals they dictate behaviour 

34  WuG (1972) pp.454-5: ‛Eine (demokratisch) sozialistische Ordnung (im Sinne der 
heute gangbaren Ideologien) lehnt den Zwang nicht nur in der Form ab, wie er auf 
Grund des privaten Besitzes durch den Marktkampf geübt wird, sondern andrerseits 
auch den direkten Zwang kraft rein persönlicher Autoritätsanspruche. Sie könnte nur 
die Geltung vereinbarter abstrakter Gesetze (…) kennen. Die Marktgemeinschaft ih-
rerseits kennt formalen Zwang kraft persönlicher Autorität formal ebenfalls nicht. 
Sie gebiert an seiner Stelle an sich heraus eine Zwangslage – und zwar diese prinzi-
piell unterschiedslos gegen Arbeiter und Unternehmer, Produzenten wie Konsumen-
ten – in der ganz unpersönlicher Form der Unvermeidlichkeit, sich den rein ökono-
mischen ‘Gesetzen’ anzupassen. (…) Die Entleerung von allen normalen gefühls-
mäßigen Inhalten autoritativer Beziehungen aber hindert dabei nicht, daß der autori-
täre Charakter des Zwangs dennoch fortbesteht, und unter Umständen sich steigert. 
Je umfassender die Gebilde, deren Bestand in spezifischer Art auf ‛Disziplin’ ruht: 
die kapitalistischen gewerblichen Betriebe, anwachsen, desto rücksichtloser kann 
unter Umständen autoritärer Zwang in ihnen geübt werden und desto kleiner wird 
der Kreis derjenigen, ihn deren Händen sich die Macht zusammenballt, Zwang die-
ser Art gegen andere zu üben und diese Macht sich durch Vermittlung der Rechts-
ordnung garantieren zu lassen. 

35  WuG (1972) pp.374-381. 
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Hence, a social morality is sketched by Weber as a functional set of norms 
which works without legal enforcement. The fact, for example, that partners in 
business favour their relation and want it to last, is one of the most important 
reasons for contract-partners to follow the requirements of this morality.36 By 
referring to functional motives as central to behaviour, Weber replaces morality 
by utility. But if he is serious about this, why then did the fragmentation of 
traditions take place to which Weber refers as the main cause for the rationali-
sation of the modern economy. 

To continue this paradox between, on the one hand, a natural and functional 
growth of social morality, and on the other, a perceived fragmentation of tradi-
tions, which makes codified law necessary, Weber states that law cannot pre-
scribe social morality: either it follows the morality (and is more or less super-
fluous) or it has little chance to be implemented.37 Even drastic forms of en-
forcement will not work if people oppose a certain regulation. 

Nevertheless, Weber thinks that law can create social regularities.38 He re-
cognises, for example, the possibility to train people into docility and thinks 
that this kind of education pertaining to the codified law has actually increased. 
In contrast however Weber evaluates in the domain of economy the effect of 
codified law increasingly weaker. The reason for this is that the capacity to 
influence economic action is dependent on the market. People will not give up 
their chances for profit just to follow the law.39 
Weber believes that the need for codified law to create social regularities espe-
cially arises when changing conditions make real changes in social behaviour 
necessary. Generally, the inner motive to act according to social regularities 
incorporates inhibitions against change. Creative individuals who dare to act 
and think in new ways are therefore quite important. A general acceptance of 
these new ways of acting and thinking can be brought about with the help of the 

                                                             
36  WuG (1972) p.379: ‘Denn der Tauschende kann sich z.B. beim Tausch auf das der 

Neigung zum Bruch des Versprechens entgegenwirkende egoistische Interesse des 
Gegenparts an der künftigen Fortsetzung von Tauschbeziehungen mit ihm verlas-
sen’. 

37  WuG (1972) p. 374 : ‘Der ökonomische Bedürfnisstand insbesondere, die Grundlage 
alles ‛wirtschaft’, ist in der umfassendsten Weise, durch bloße ‛Sitte’ bestimmt (…) 
und folglich auch alles Gemeinschaftshandelns, dass der Rechtszwang da, wo er aus 
einer ‛Sitte’(z.B. durch Berufung auf das Übliche) eine ‛Rechtspflicht’ macht, ihrer 
Wirksamkeit oft fast nichts hinzufügt und, wo er sich gegen sie wendet, sehr oft in 
dem Versuch, das faktische Handeln zu beeinflussen, gescheitert ist’.  

38  WuG (1972) p. 382: ‘Faktische Regelmäßigkeiten des Verhaltens (‛Sitte’) können, 
sahen wir, Quelle der Entstehung von regeln für das Verhalten (‛Konvention’, 
‛Recht’) werden. Ebenso aber umgekehrt.’ 

39  WuG (1972) pp. 383-4: ‘Die Erziehung zur Fügsamkeit in das jeweils geltende 
Recht ist im allgemeinen mit steigender Befriedung stark gestiegen. Also müßte, 
scheint es, auch die Erzwingbarkeit des Wirtschafthandelns prinzipiell gestiegen 
sein. Trotzdem aber ist gleichzeitig die Macht des Rechts über die Wirtschaft in vie-
ler Hinsicht nicht stärker, sondern schwächer geworden, als sie es unter anderen 
Verhältnisse war. (…) Die Schranken des faktische Erfolgs des Rechtszwanges auf 
dem Gebiet der Wirtschaft ergeben sich vielmehr teils aus den Schranken des öko-
nomischen Könnens der Betroffenen (…)’. 
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psychological techniques of empathy and inspiration. Such a general accept-
ance will, according to Weber, however only lead to an implementation of the 
proposed ideas and actions if these are functional in the existing conditions.40  

The conclusion can be that if there is an observable tendency to an increase 
of codified law and if there is a fragmentation of old traditions, these social 
phenomena must be functional within the theoretical framework of Weber. The 
fact that Weber cannot grasp this functionality and feels depressed by the pic-
ture of the future which the observed tendencies embody express a deep des-
pair. 

 
Tentative explanation of the tendency to rationalisation 

 
Weber has given a lot of reasons why codified law will not work. Interestingly, 
Weber himself can be said to be his fiercest sceptic: unlike many of his later 
critics have stated, Weber is all but the straightforward rational formalist. He 
has defended exactly those theses which again and again have been defended as 
critical theses against Weber. 

If, however, it is true that law is mostly superfluous, if it is true that law is 
not functional for economic development, if it is true that the technicalities of 
codified law are especially good for lawyers and public servants, why then did 
the law-producing-machine got bigger and bigger? Weber observed this ten-

                                                             
40  WuG (1972) p. 375: ‘Daß die innere seelische ‘Eingestelltheit’ auf jene Regelmä-

ßigkeiten fühlbare ‛Hemmungen’ gegen Neuerungen in sich schließt, – wie jeder das 
auch heute in seinem Alltag an sich erfahren kann – das, müssen wir annehmen, ist 
für den Glauben an jene ‛Verbindlichkeit’ eine sehr starke Stütze. Wir fragen bei 
diesem Anlaß: Wie entstehen in dieser Welt der Eingestelltheit auf das 
‛Regelmäßige’ und das ‛Geltende’ irgendwelche ‛Neuerungen’? Von außen her: 
durch Änderung der äußeren Lebensbedingungen, das ist kein Zweifel. Aber diese 
geben nicht die geringste Gewähr, daß nicht der Untergang des Lebens statt einer 
Neuordnung ihnen antwortet; und vor allem sind sie keineswegs die unentbehrliche, 
gerade bei vielen höchst weittragende Fällen von Neuordnungen nicht einmal eine 
mitwirkende Bedingung. Sondern nach allen Erfahrungen der Ethnologie scheint die 
wichtigste Quelle der Neuordnung der Einfluß von Individuen zu sein. (…) Wir 
sprechen hier nicht von der Art, wie die infolge ihrer ‘Abnormalität’ als ‛neu’ er-
scheinenden Erlebnisse entstehen, sondern von der Art ihrer Wirkung. Diese Ein-
flüsse, welche die ‛Trägheit’ des Gewohnten überwinden, können auf verschiedene 
psychologische Weise vor sich gehen. Zwei Formen in ihrer, bei allen Übergängen, 
Gegensätzlichkeit terminologisch klar herausgehoben zu haben, ist das Verdienst 
von Hellpach. Die eine ist: plötzliche Erweckung der Vorstellung eines Handelns 
des Beeinflußten als eines ‛gesollten’ durch drastisch wirkende Mittel: ‛Eingebung’. 
Die andere: Miterleben eigenen inneren Verhalten des Beeinflussenden durch die 
Beeinflußten: ‛Einfühlung’. Die Art des durch diese Vermittlung entstehenden Han-
delns kann im Einzelfall die allerverschiedenste sein. Sehr häufig aber entsteht ein 
auf den Beeinflussenden und sein Erleben bezogenes massenhaftes 
‛Gemeinschaftshandeln’, aus dem sich dann ‛Einverständnisse’ entsprechenden In-
halts entwickeln können. Sind sie den äußeren Lebensbedingungen ‛angepaßt’, so 
überdauern sie diese’. 
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dency and described it as a rationalisation. He tried but could not explain it 
however.  

Could it be that the substantive element of Weber’s conceptual confusion 
happens to be the explanatory factor of the tendency towards rationalisation? 
The thesis defended in the rest of this article is that the answer to this question 
is yes and that the substantive element in Weber’s conceptual confusion is its 
deterministic view. Although Weber rejected the deterministic view of his pre-
decessors and established in his scientific work the rich variety of social phe-
nomena and the complexity of social life, he ultimately could not free himself 
from the deterministic, or mechanistic, view. Even contemporary social theo-
rists41 have not been able to free themselves from the deterministic view, taking 
stable patterns of behaviour, and collective meaning that create stable expecta-
tions of behaviour, for granted. This is why, in spite of all the criticism on 
Weber’s supposed defence of formal rational law, the law-producing machine 
is going on and on. As a theoretical framework the deterministic view necessa-
rily pictures a future in which social life functions as a machine. 

 
Non-deterministic conceptual view on law in the judicial state 
In this paragraph, the description of a deterministic and non-deterministic 
understanding of judicial law as a form of natural law will establish a paradig-
matic example of the two views. 

Weber explains how the judicial law did not originate from the state, but 
was ‘found’ by judges following their own subjective substantive reasoning. 
The state instituted the law courts and organised their professional status either 
by the obligation of process representation or by the training of the public ser-
vants who were involved in the administering of cases.  

As a discipline judicial law had the status of a theory. As Weber demon-
strated, Roman law was not at all relevant for practical use. It merely intro-
duced a method; a way of thinking. Just like any other theory it developed 
theoretical distinctions and created a conceptual framework, i.e., what a jurist 
cannot think does not exist. By comparing different possible problem situa-
tions, different types of problems were recognised with their defining character-
istics and variety of phenomenal appearance. Just like in any other theory, one 
of the main problems of the discipline was how to prevent that the outcome of a 
solution of a problem was dictated by a dogmatic interpretation of the theoreti-
cal framework of the discipline. And like any other theory, the theory of law 
held that ‘justice’ (or for that matter ‘truth’) could only be approached by pay-
ing very careful attention to the individual characteristics of a case and by being 
prepared to distance oneself from the theoretical frame if it was clearly not 
appropriate.  

Characteristic of a non-deterministic view on reality is that conceptual theo-
retical frames are understood as only rough approximations of reality. There-
fore, the fact that a theoretical framing of a certain individual situation was not 
appropriate did not mean that it needed to be adjusted. It was believed that the 

                                                             
41  See Giddens (1991, in the introduction formulated as a paradoxical truth) and 

Habermas (1981). 
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individual characteristics of individual cases would play an unpredictable role 
at the level of decision-making and no role at all at the level of theory. When, 
for example, a case was theoretically framed in terms of ‘neglect’, this did not 
refer to a substantive rule, indicating which characteristics of the case would 
lead the judge to a yes or no42 answer. It only instructed the judge to frame his 
decision in terms of the presence or absence of neglect thereby focusing his 
attention in a certain direction. The judicial practice of decision-making was 
informed by the conviction that nobody would be able to envisage all the char-
acteristics of an individual case-situation and establish in an unequivocal way 
which characteristics were decisive for the case. In the end, the judge could 
only know by intuition the individual traits of a case. 

This theoretical attitude of judicial law played however a decisive role in 
the creation of a conceptual framework in terms of which problem situations 
could be conceptualised and brought to court. This framework had a political 
(or jurisdictional) meaning because it marked out which problems could be 
discussed – and consequently decided – in the law-courts. It marked out the 
division between law and politics. In this respect judicial law mirrors the politi-
cal situation of the judicial state in which the focus is on the maintenance of a 
power balance between autonomous parts. The theory together with the practice 
constituted a ‘natural law’ in the Aristotelian meaning of the word. 

 
Deterministic behavioural view on law in the administrative state 
Legal positivism rejected natural law at the end of the eighteenth century and 
replaced it by positive law. Positive law introduced the concept of administra-
tive law: law as prescriptions issued by state authority. While in the judicial 
state the content of the decision of the judge was only relevant for the parties in 
court, in positive law the state became a stakeholder in the content of law. This 
marked a fundamental turn from a conceptual, theoretical orientation in law to 
an instrumental, behavioural orientation: law as a means to prescribe and en-
force behaviour, judged desirable by the state. For such a type of law it is ne-
cessary to develop a systematic view on the prescribed behaviour: to develop 
an order of law in a substantive sense, which marks out in an unequivocal way 
which characteristics of the case would have to lead the judge to a yes or no. 
This is the way Weber describes formal rational law.  

It is important to note, that the general confusion in social theory generates 
from the fact that the concept of formal rational law applies in exactly the same 
way to social norms and legal norms. In social theory decisions (and actions) 
are understood as normally being nothing other than the application of rules.43 
Recent social theory in this regard speaks in many cases of ‘informal rules’ or 
‘tacit rules’ of which the decision maker is unaware. A study of a set of deci-
sions or interviews with decision-makers about their reasons for decision will 

                                                             
42  See for the defence of such a substantive rule as formal rational law footnote 20. 
43  See my publication (2003) Informal law does not exist. For the further elaboration 

however I am indebted to a very inspiring and intense debate in 2007-2008 with 
Niels van Manen, Damir Urem, Sietse Steenstra and André Hoekema.  



142 Liesbeth Huppes-Cluysenaer 

Recht der Werkelijkheid 2008/3  

however reveal what general rules – either legal or social – they have been 
applying.  

Although Weber clearly appreciated judicial law, his sociological under-
standing of human relations did not lead him to a revitalization of judicial law 
towards a more Aristotelian conception of natural law. Just like Kelsen, -and so 
many other theorists who have criticised Weber for his supposed ‘top down 
model’, Weber understood judicial law as the application of social norms. 
Weber defined social norms as functional social regularities which develop in 
society. Law is primarily only the codification of (a part of) such regularities. 
 An example of the same confusion was presented recently by John 
Hasnas (2008), who defends a ‘depoliticization of law’ by opposing judicial 
law against the idea of law issuing from state authority. Citing Todd Zywicki 
(2003)44 Hasnas reveals that the common law doctrine of stare decisis is a late 
nineteenth-century development and that this represents a clear doctrinal and 
conceptual break with the prior history of the common law. He proceeds by 
stating that  

Prior to the nineteenth century, the common law courts did not apply the doctrine of 
stare decisis; that is, they did not treat previous judicial decisions as binding legal 
authority for the cases before them. During most of the formative period of the 
common law, which lasted from the twelfth to the seventeenth century, there was no 
doctrine of precedent at all. (…) Further, when the doctrine of precedent did begin to 
develop, it was usually limited to procedural matters. The Year Books were mainly 
concerned with the details of process and pleading, and when private reports of 
cases became available in the late sixteenth and early seventeenth centuries, cases 
were mentioned chiefly to reinforce a newly emerging principle that in matters of 
procedure and pleading the common law courts would adhere to their custom – and 
in that sense, to their precedents (…) Moreover, the principle was largely confined 
to procedural matters, including matters of competence, and was probably related to 
the necessity of maintaining lines of separation between the jurisdiction of the com-
mon law courts and that of the other types of courts.(…) in the absence of stare de-
cisis judges were not, and did not regard themselves as, creating ‘rules’ of prospec-
tive application. To the extent that they were involved in deciding cases at all (much 
of the job of early common law judges was to ensure that the pleading properly 
specified the issues to be resolved and then turn the matter over to the jury who were 

                                                             
44  Zywicki states that ‘most modern lawyers and scholar conceive of the doctrine of 

stare decisis as a formative element of the common law and that this shows an a-
historical understanding of the development of common law’. Weber (WuG (1972) 
p. 456 and p.406) can thus be called a-historical when he speaks of ‘an Präjudizien 
und Analogien gebundenes Behandlung des Rechts’ and ‛Noch Blackstone nennt die 
englischen Richter eine Art lebendes Orakel, und tatsächlich entspricht wenigstens 
die Rolle, welche die decisions als unentbehrliches und spezifische Form der 
Fleischwerdung des Common Law spielen, in diesen Sinn derjenigen des Orakels im 
alten Recht: ‛was vorher ungewiß war (die Existenz des Rechtsprinzips) ist nun 
(durch die Entscheidung) eine dauernde Regel geworden’. Nur wenn die Ent-
scheidung offenbar ‛absurd’ oder ‘gegen Gottes Gebot’ ist, entbehrt sie des charis-
matischen Charakters und kann man also ohne gewahr von ihr abweichen.’ 
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expected to do substantial justice) their focus was retrospective, seeking a basis in 
past custom for resolving the instant dispute. 

Hasnas then however falls back to a deterministic theoretical view on the de-
velopment of social norms: 

It evolves out of the effort of human beings to resolve interpersonal disputes in the 
absence of a centralised authority. The slow accretion of successful resolutions of 
individual disputes eventually produces recognizable rules of law of binding effect. 
Rules of law simply evolve out of jury’s or other decision maker’s intuitive sense of 
what is just in particular, concrete situations. Such rules, which reflect conventional 
notions of fairness, are precisely the ones most likely to facilitate peaceful interac-
tion among citizens. 

Just like Weber, Hasnas – in spite of his beautiful exposé of the individual 
nature of the old common law – holds fast to the belief that general norms can 
be derived from such an individual practice, because this practice already was 
not individual but just an application of general norms, which were oriented 
towards utility. This is how both Weber and his sociological critics with a ‘bot-
tom up’ approach end up with a defence of the idea that people apply rules far 
beyond the realm of state authority and that it is a natural process of rationalisa-
tion that such social or informal norms are turned into law if they are success-
ful.  

 
The non-deterministic Aristotelian epistemology of judicial law 

 
In the contemporary debate on epistemology, there are two opposing views: 
realism and constructivism. On the one hand, realists hold that physical mecha-
nisms determine the way people act, while, on the other, constructivists hold 
that social constructions determine the way people represent their actions. 
Constructivists are non-deterministic in the sense that they reject the idea that 
actions are determined by general physical laws. If, however, there is no world 
other than the way it is represented the question is what difference it makes to 
talk about representations instead of actions. In this sense both realists and 
constructivists are deterministic. The non-deterministic view of Aristotle can be 
seen as a middle road between realism and constructivism. 

Research into the specific nature of Aristotle’s realism45 is only relatively 
recently initiated D.W. Graham (1987) who has emphasised the great differ-
ence between the way Aristotle sketches the nature of concepts in his works on 
Logic, on the one hand, and in his Metaphysics, on the other.46 While most 
authors still refer to Aristotle’s works on Logic to witness how Aristotle’s vi-

                                                             
45  See for an extensive treatment of the individual realism of Aristotle E.A. Huppes-

Cluysenaer (2007). 
46  See also Klaus Brinkmann (1996) Both authors do not turn however to an epistemo-

logical analysis of this discovery which explains how near Aristotle’s vision comes 
to the vision of authors like Popper and Wittgenstein. 
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sion of the nature of concepts is consistent with the deterministic vision47, Aris-
totle’s Metaphysics shows us a completely different Darwinian picture in which 
the continuous nature of reality leads him to a theory of non-correspondence. 
Concepts – as treated in his works on Logics – do not tell us the reality of 
things, but the way we think and talk about them. According to Aristotle, it is 
not the case – as determinism assumes – that every individual of a species has 
the same general characteristics plus some individual characteristics. He holds 
that individuals differ in essence and that concepts do not correspond to some 
general element which is present in every individual.48 

Aristotle’s view on concepts is partly constructive and partly realistic. He is 
a realist because he assumes that reality is full of regularities and that concepts 
refer to these regularities. When we therefore speak and think about reality, we 
necessarily do this in terms of these concepts. Aristotle is however at the same 
time a constructivist because he concludes that the regularities of nature have a 
very high grade of variability. Therefore, these regularities are only discernable 
in a rough sense, which means that concepts referring to them are always partly 
mistaken.49 

It can be said, therefore, that Aristotle is an individual-realist, since he re-
jects the idea of ‘social facts’, as propagated by constructivism. The individual 
nature of existence is its utmost quality, because it involves its high capacity for 
harmonious adjustment. Overemphasizing rational conceptualisations of reality 
is an irrational strategy which will lead to a lesser grade of harmonious or func-
tional adjustment.  

At the same time Aristotle is a sceptic, because he does not believe in the 
possibility of knowing the individuality of things: one cannot speak or write or 
think about it. The only way to reach the individual essence of things is by a 
situational assessment. Action which is too situational oriented will not be open 
for reflection, however. Reflection necessarily takes place in terms of general 
concepts which refer to regularities. 

For Aristotle, the conception of truth is thus essentially plural: to know the 
nature of a thing one has to know the interplay of different regularities which 
together constitute its nature. One has to know the genus to which it belongs 
and the nature of the different variations within this genus, being the continuum 
on which species are discernable (formal cause), the specific background from 
which it stems (efficient cause), its individual characteristics (substantial cause) 
and what is functional for this specific exemplar in this specific environment 
(final cause). Importantly, there are gaps between these different kinds of 
knowledge which cannot be bridged because of their incommensurability. Al-
though action or decision-making has to take all these different aspects into 
account it cannot do so by integrating them into a unified conceptual frame-

                                                             
47  See for example Patrick Glenn (2006). 
48  Weber holds on to the opposite in his definition of formal rational law. 
49  See for more or less the same notion Popper (1972) pp. 212-3) who refers to Peirce. 
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work. Deciding an individual case always asks for a non-conceptual intuition of 
the case’s essence.50 

The Aristotelian vision forms the epistemological background for Roman 
law.51 In a certain sense the conceptualisation of human affairs does make 
sense: concepts refer to social regularities which can be experienced. Keeping 
track of social regularities can be described as holding on to a kind of ‘middle’. 
Standardisation concentrates on aspects which are normally relevant and clari-
fies which questions have to be asked. This way law creates models and 
schemes. Individual cases, however, are in all cases where there is not just one 
goal which is unambiguously definable in general and observable terms – the 
result of the interplay of many regularities. The decision in individual cases 
relates therefore to an enormous variation of which the concepts give only a 
distanced and rough picture. There is thus little or no reason to change the con-
ceptual framework as a result of case-experience. Roman law could offer a 
relevant conceptual framework in so many different situations over time. 

 
The deterministic epistemology of administrative law 

 
The main difference between the non deterministic Aristotelian view and the 
deterministic view is a shift of attention: from the individual nature of things to 
the general nature of things. At first – in what will be called the moral stage – it 
was held that the universe moves according to fixed laws, instituted by God. 
Later on – in what will be called the non-moral stage – the deistic belief in 
fixed laws was rejected and fixed laws were substituted by probabilistic laws. 
In both views the individual deviations are of minor importance. The epistemo-
logical background of this shift was elaborated by Kant, while Rousseau was 
the first to work out the consequences of this shift for the theory of the state. 
Rousseau’s theory was however completed again by Kant. 

The turn which led to the generation of experimental science is described by 
Kant in the introduction of his Kritik der Reinen Vernunft. Kant states here that 
when Gallilei, Torricelli and Stahl did their famous experiments all scientists 
saw a new light. They understood that man had to make hypotheses to be able 
to make progress in thought – to invite nature to answer his questions. Without 
such questions observations would remain meaningless. The scientist had to 
work out possible experiments with which he could test these hypotheses.  

Kant wanted to make the same sort of progress in the field of metaphysics. 
It is this metaphysical turn – and not the generation of experimental science as 
such – which introduced the pragmatic view and gave it its enormous potential. 
Kant understood that the experimental sciences presupposed a universal human 
                                                             
50  Nic. Ethics, Book V, 1137a35-b24. This is why ‘equity’ is superior: ‘So when the 

law states a general rule and a case arises under this that is exceptional, then it is 
right, where the legislator owing to the generality of his language has erred in not 
covering that case, to correct the omission by a ruling such as the legislator himself 
would have given if he had been present there, and as he would have enacted if he 
had been aware of the circumstances’. 

51  See for the relation between the Aristotelian view and contemporary law J.E. Soe-
harno (2005) and (2008). 
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perspective from which questions could be asked and a pragmatic use of the 
results of science could be made. Kant took the clarification of such a universal 
perspective as the main task for metaphysics.  

The need for such a universal human perspective had been already formu-
lated by Rousseau (1988). The goal of his Social Contract is that all persons 
unite to produce one body which substitutes the different persons and defends 
the persons and the goods of every participant.52  

For the theoretical development of the concept of legitimacy it is of utmost 
importance to understand that for Rousseau the laws as consented to by parlia-
ment were only dispositions. Parliament could not be a representative of the 
people in the eyes of Rousseau, and was just a part of government. The abstract 
laws which had to bind government and generate legitimacy – the volonté gé-
nérale – were propositions expressing the true conception of the necessary 
conditions for such a collective body.53 

The main political problems of this new conception of the state, are right 
from the start recognised and indicated by Rousseau: where will one find the 
lawgiver who expresses the universal and reasonable will of the people?54 Kant 
(1988) solved the problem of how to discover the reasonable will – the volonté 
générale - of the people. He introduced the idea of the moral responsibility of 
every individual to place his individual striving for a good life within the 
framework of his understanding of the necessary conditions for a communal 
life in which everybody’s freedom is respected. In this way, from the numerous 
actions of many individuals, a general conception of the reasonable will would 
slowly evolve. It would be possible to understand in the long run the true nature 
of men by looking at their actions from a historical perspective.  

Kant thus turned metaphysics into a secular theory of political moralism. 
Not the private value of the good in a certain concrete empirical situation 
marked any longer action as of moral value, but an abstract generalised insight 
into the make-up of a free society.55 The individual had to conceptualise the 
general norms of a free society and to subordinate his individual intuition about 
a good life to the general norms. To paraphrase what Weber said about the 
lawyer, Kant suggested that what the individual could not conceptualise within 
a general normative framework, had no moral value. Private intuitive experi-
ences concerning a harmonious adaptation to situational aspects of the world 
had no longer any moral meaning. There is no longer a gap between theory and 
practice. There is no longer relevant individual knowledge.56  

                                                             
52  Book I, chpt 6.  
53  The concept ‘secondary law’ of Hart (1961) comes near to Rousseau’s concept of 

abstract law, but while Hart with the rules of recognition only indicates constitu-
tional law, Rousseau refers to the totality of social-cultural norms.  

54  Book I, chpt 6. 
55  See for political moralism in general and for Rousseau and Kant in particular the 

analysis of G. Drosterij (2008) chpt 1 and chpt 7, par 5. 
56  Even Kant however was aware of the problematic nature of this abstract conception 

of the morally good. He explained how men would turn into benign sheep without 
their egoism. Men had to strive for a good life to give society its dynamic. This en-
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Legitimacy through formal rational law: the administrative state 
 

Kant introduced the extremely influential idea that insight in the nature of le-
gitimacy is logically created by deriving true general norms from the numerous 
actions of individuals. In these actions a general conception of the reasonable 
will of the people will slowly but steadily be expressed. This way it is possible 
to understand in the long run the true nature of men by looking at their actions 
from a historical perspective. As shown, this same ideal is expressed by Hasnas 
– and by many more ‘bottom up theorists’ for that matter. This same ideal is 
also expressed by Weber in his conceptualisation of formal rational law. What 
makes Weber so interesting, however, is that his writings also show the intu-
ition that something is wrong with this concept – although Weber cannot get a 
grip on just what that is. 

Weber praises the formal quality of the Napoleonic Code Civil.57 He calls 
this code the third great world-law next to the common law and the ‘jus gen-
tium’. It is, according to Weber, for the first time that a legislator made a law 
which exemplifies a connection between common sense and a States Raison 
and in which this States Raison gets its legitimacy from pure reason instead of 
power. Weber was at the same time aware of the fact that this Napoleonic legis-
lation which seemed, according to him, to meet Bentham’s ideal of a rational 
goal oriented government, indeed only seemed to meet it.58  

Weber shows how substantive elements are a part of the Code Civil. He 
tells us that the Code is written in an expressive language due to its orientation 
towards customs, that this orientation went at the cost of formality and preci-
sion, that the code consists for an important part not of rules, but of conceptual 
relations and that the formal quality of this French code rests for a great deal 
upon the need to interpret it in relation to practical cases. 

Weber also touches on the political nature of the Code Civil, when he states 
that the French Code is the expression of the human and civil rights which were 
laid down in the French and American constitutions. He explains this political 
element by the fact that every movement which seeks authority for its perspec-
tive on law – it may be the revolutionary Napoleonic Code, or the opposition of 
the Historical School against the Code – will defend its claims by the idea of 
natural law, i.e. law which is normally actually existent, recognised by the 

                                                                                                                                       
deavour was however understood by Kant as sheer egoism, with a functional mean-
ing but no moral meaning. 

57  WuG (1972) p.495: ‘(…) formellen Qualitäten, welche eine außerordentliche 
Durchsichtigkeit und präzise Verständlichkeit der Bestimmungen teils wirklich ent-
halten, teils vortäuschen.’ 

58  WuG (1972) p.495: ‘Diese selbst aber ist der Ausdruck einer spezifischen Art von 
Rationalismus: des souveränen Bewußtseins, daß hier zum ersten Mal rein rational 
ein von allen historischen ‛Vorurteilen’ freies Gesetz, Benthams ideal entsprechend, 
geschaffen werde, welches (vermeintlich) seinen Inhalt nur von dem sublimierten 
gesunden Menschenverstand, in Verbindung mit der spezifischen Staatsräson der 
dem Genie, und nicht der Legitimität, ihre Macht verdankenden großen Nation emp-
fängt.’ 
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people as morally sound and logically implied in fundamental juridical con-
cepts.  

Weber thus clearly pictures the unity created by the Code – and by the Be-
griffsjurisprudenz of the Historical School - as representing a formal represen-
tation of a natural law. Although there is for Weber a difference between the 
rational natural law of the Code and the irrational romantic natural law of the 
Historical School, this difference is in his eyes only gradational. Both types of 
natural law derive their arguments from a belief in everlasting laws. These 
everlasting natural laws forbid in Weber’s days, for example, the protection of 
labourers by positive law. Such a protection would mean a violation of the 
natural freedom of contract.59  

Weber depicts formal rational law as the result of a logical elaboration of 
decisions. This means that he takes the Begriffsjurisprudenz of the Historical 
School as a point of departure. The Historical School, in its opposition towards 
a codification, turned to the systematic elaboration of Roman law in its true 
historical shape. The Historical School thus defended more or less in the same 
way as the Napoleonic Code a purely rational idea of law, but developed a 
method of systematisation of law as a way to reach this ideal.60  

But what has the logical elaboration of decisions into a system of law to do 
with the creation of a unified human perspective? To answer this question one 
has to dig somewhat deeper into the systematic method of the Begriffsjurispru-
denz. 
                                                             
59  WuG (1972) pp.496-8: ‘Ein naturrechtliches Axiom dieser Provenienz lag z.B. der 

Theorie der historischen Schule von der Präeminenz des ‛Gewohnheitsrechts’– ein 
erst von ihr klar ausgebauter Begriff – zugrunde. Ganz ausdrücklich dann, wenn be-
hauptet wurde: ein Gesetzgeber ‛könne’ durch Satzung den Geltungsbereich des 
Gewohnheitsrechts gar nicht rechtswirksam einschränken, vor allem dessen deroga-
torische Kraft gegenüber den Gesetzen nicht ausschließen. Denn man ‘könne’ dem 
geschichtlichen Werden nicht verbieten, daß es sich vollziehe. (…) Dem Irrationa-
lismus dieser Axiome stehen nun die naturrechtlichen Axiome des Rechts-
rationalismus kontradiktorisch gegenüber, und nur sie konnten Normen formaler Art 
überhaupt schaffen, so daß man unter Naturrecht a poteriori mit Recht nur sie zu 
verstehen pflegt.(…) Die naturrechtliche Legitimität positiven Rechts kann entweder 
mehr an formale Bedingungen geknüpft sein oder mehr an materiale. Der Unter-
schied ist graduell, den ein ganz rein formales Naturrecht kann es nicht geben: es 
würde ja mit den inhaltleeren ganz allgemeinen juristischen Begriffe zusammen-
fallen müssen. (...) Die ‘Freiheitsrechte’ sind der wesentliche Bestandteil eines sol-
chen Naturrechts, und vor allem: die Vertragsfreiheit. (...) keine Satzung (kann 
EAHC) gültig die freie Verfügung des Einzelnen über seinen Besitz und seine Ar-
beitskraft beschränken. Zum Beispiel ist deshalb jeder gesetzliche ‘Arbeiterschutz’, 
also jedes Verbot bestimmter Inhalte des ‘freien’ Arbeitsvertrages, ein Eingriff in 
die Vertragsfreiheit(…) Materialer Maßstab aber für das, was naturrechtlich legitim 
ist, sind ‘Natur’ und ‘Vernunft’. Beide und die aus ihnen ableitbaren Regeln: allge-
meine Regeln des Geschehens und allgemein geltende Normen also, werden als zu-
sammenfallend angesehen; die Erkenntnisse der menschlichen ‘Vernunft’ gelten als 
identisch mit der ‘Natur der Sache’: der ‘Logik der Dinge’, wie man das heute aus-
drücken würde.’ 

60  See also footnote 30 were Weber explains how codification often turns into a sys-
tematisation as well. 
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Moral stage of the administrative state 
Kant propagated the great scientific innovation of his days for the development 
of metaphysics. He especially refers to the development of a new method of 
empirical description by scientists, like Lavoisier and Linnaeus.61 I will take 
Linnaeus as an example to explain how his discovery led to a shift towards a 
more general level of systematisation.  

Since Aristotle the inductive logic per ‘genus et differentia’ was known, 
which made it impossible to produce systematic orderings. The problem of 
systematic ordering can be easily understood when the reader thinks of the 
problem he finds in ordering his bookcase – for instance shifting between or-
dering in categories and alphabetical order. This means that when he searches 
for a book, he has to look at several places. Old flower books have the same 
ordering as such a bookcase. They shift from alphabet, to habitat, to colour and 
form, to medicinal use, etc. Also for example the logical ordering of law which 
Grotius made in his ‘Inleidinge’62 has this same problem of shifting. This is 
exactly what Weber refers to when he speaks of the poor classification of Ro-
man law even by someone like Gaius.  

Now, the great invention of Linnaeus was that he found one principle which 
formulated the only and true nature of every plant – its sexuality. This principle 
could thus be used to order all plants into one systematic whole. 

Savigny and Puchta are the main representatives of the Historical School 
who developed the Begriffsjurisprudenz. They elaborated the way in which the 
inductive method of empirical description could be used in a normative and 
deductive field63. In biology64 the description starts with the observation of an 
object. In law the scientist starts with a question about a meaningful concept, 
for example ‘is a marriage a contract’. By a collection of invented and real 
cases the juridical scientist visualises this abstract question. He then attempts to 
‘feel’65 which characteristics play an important role in the cases and marks the 
resemblance or difference between a marriage and a contract. The ‘feeling’ is a 
kind of inner observation of the way these cases – understood as ‘real’ cases – 
struck the moral consciousness. This is what Weber calls ‘Logische Sinndeu-
tung’. By this method the different concepts can be defined by their substan-
tively essential characteristics and can be systematically ordered according to 
their defining characteristics. 

Savigny and Puchta called their method ‘historical’ and ‘systematic’. In 
their opinion societies develop, generating in this process more elaborate and 

                                                             
61  Kant (1990) Metaphysik der Sitten, Vorrede. 
62  Not all editions of Grotius’ Inleidinge tot de Hollandsche Rechts-geleerdheid (1895) 

contain the ‘tables’ with the logical ordering I refer to.  
63  K. Larenz (1969) p.13 states that Von Savigny did not succeed in this explanation. 

‘Indessen ist es Savigny nicht gelungen, und darauf beruht, wie wir meinen, die tat-
sachlich geringe Wirkung seiner Methodenlehre, darzustellen, in welcher Weise der 
von ihm geforderte Übergang aus der ‘Anschauung’ des Instituts in der ‘abstrakte 
Form der Regel’ und aus dieser zurück zu der ursprünglichen Anschauung vor sich 
gehen kann.’ I do not agree with Larenz. 

64  See also R. Von Jhering (1974) who speaks about civilistischen Zoologen. 
65  ‘Herausfühlen’. See F.C. von Savigny (1948) p. 28. 
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technical ways of conceptualising human relations. This development is under-
stood as a process of slow differentiation. Fundamentally all new and more 
technical conceptualisations are the implementation of one essential idea. This 
essential idea can be understood by every member of the society, while the 
more technical-juridical elaborations can only be understood by the specialist. 
The specialist clarifies by his systematic analysis how the technical juridical 
concepts are historically developed and how they are fundamentally connected 
to the general moral conscience of all members of the nation. 

In Linnaeus’ system all plants have a common ‘folk’ name referring to a 
common understanding and a scientific name referring to a phenomenon which 
is precisely defined by its place in the system. In the same way basic juridical 
concepts have a common understanding (by usage, juridical practice, moral-
cultural, understanding, etc.) and a precise scientific definition indicating its 
place in the system.  

Weber developed his concept of formal rational law in the same vein. It is 
the product of a systematisation in which a deductive (systematic) reasoning is 
combined with an inductive reasoning (historical). Just like Linnaeus, who used 
the principle of sexuality to bring an austere system in the worlds of plants, 
Savigny and Puchta used the concept of man as free and autonomous to bring 
an austere system in Roman law. By doing so, Savigny and Puchta gave this 
principle a descriptive value as is expressed in the term ‘positive law’. They 
believe that in all the raw materials of law, which are posited over time by 
different authorities, one can find the true insight into the essential concept of 
law as enacted in real life. Thus the existing law was interpreted and selected as 
if it suited the ideas of the French Revolution and as if all men actually lived in 
a free and equal manner. This way the substantive civil law was represented as 
the true common morality growing out of the enacted reasonable wills of the 
people. 

 
Non-moral stage of the administrative state 
In the second half of the nineteenth century the findings of Darwin led to the 
rejection of the deistic determinism of the moral stage. In the new view, organic 
life changed as a result of the interaction of beings with their environment. This 
new view on reality heavily affected the concept of law.  

Like many other social theorists of his time, Weber believed that the Kant-
ian moral ethic (called Gesinnungsethik by him66) had to be rejected and had to 
be replaced by a consequentialist-instrumentalist ethic (Erfolgsethik). The so-
cial conditions had no longer to be taken for granted – as ordained by God. 
People are necessarily influenced by their environment, so that better condi-
tions in their environment will give them a capacity for self-realisation, some-
thing which till then was only within reach for a happy few. 

The theory of law in the first half of the nineteenth century had been in a 
certain sense completely continuous with the theory of judicial law. Even in 
Weber’s days the study of law consisted for a great deal in the study of Roman 
law. The new ideas of the French Revolution, the ideas of cultural and political 

                                                             
66  Weber (1973). 
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unity were introduced at another – secondary - level and were embodied in the 
systematic treatment of this Roman law by the Historical School.  

Consequently, the theory of law turned its critical attention towards the sys-
tematisation of law with the intent to induce the new – social-political – ideas 
into the conception of law. According to these new scientific theories, a system 
of law should no longer be understood in a dogmatic way, but as a dynamic 
whole of interdependencies. The empirical sciences would increasingly deliver 
corroborating knowledge about these interdependencies, making law thereby 
more rational and formal. ‘Rational’ in this context means ‘not moral’67 and 
‘formal’ means that the meaning of words is connected with observable facts68. 
Formal rational law as an ideal type is thus for Weber empty and neutral.69 
Weber describes the change from dogmatic to organic or dynamic law as a 
social process within the profession of jurists. He shows how different devel-
opments, which at first sight are anti-formal and anti-rational, still feed a 
movement in the direction of more rationalisation and more formalisation.  

 The new social-political ideals, pleading for socialist conceptions of law 
are at first sight introducing far reaching substantive elements into law. But the 
vehement discussions between liberalist and socialist concepts of natural law at 
the same time impaired the idea of an absolute truth and promoted the search 
for formal means of legitimacy to make peace possible.70 Because of the loss of 
belief in an absolute truth the judicial power developed a practical attitude in 
which the system of law was understood as a closed system without any meta-
physical foundations. Systematic constructions which led to harmful politically 
contested consequences were done away with. Without its metaphysical foun-
dation legal thought promoted at the one hand a sceptical attitude towards the 
validity of particular concepts, decisions and rules, but on the other to a general 
attitude of conformity. Without the belief in natural law, lawyers would have 

                                                             
67  Peirce (1960) p. 282 ‘It will serve to show that almost every proposition of ontologi-

cal metaphysics is either meaningless gibberish – one word being defined by other 
words, and they by still others, without any real conception ever be reached – or else 
is downright absurd; so that all such rubbish being swept away, what will remain of 
philosophy will be a series of problems capable of investigation by the observational 
methods of the true sciences’. 

68  Peirce (1960) p. 258) ‘I only desire to point out how impossible it ist hat we should 
have an idea in our minds which relates to anything but conceived sensible effects of 
things. Our idea of anything is our idea of its sensible effects’.  

69  See van Manen (intra) for the opposite position, although his further argument on 
relative natural law turns back to my view and Knegt (intra) for the same view. 

70  WuG, part 2, chpt 7, par. 7(500): ‘Alle Naturrechtsdogmen haben die Rechtsschöp-
fung ebenso wie die Rechtsfindung mehr oder minder erheblich beeinflußt. Sie ha-
ben die ökonomischen Bedingungen ihrer Entstehung teilweise beträchtlich über-
dauert und bildeten eine selbstständige Komponente der Rechtsentwicklung. Formal 
steigerten sie zunächst die Neigung zum logisch abstrakten Recht, überhaupt die 
Macht der Logik im Rechtsdenken.(...) Einen direkten Einfluß auf die Rechtspre-
chung haben aber diese materialen Naturrechtsdogmen nicht erlangen können, schon 
weil sie, ehe sie überhaupt dazu befähigt gewesen wären, schon wieder durch die 
zunehmend rasch arbeitende positivistische und relativistisch-evolutionistische 
Skepsis eben dieser Intellektuellenschichten zersetzt wurden.’  
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no choice than to defend the prevailing order set by those who were by law 
entitled to rule.  

Weber describes several other tendencies in the contemporary development 
of law which are substantive and yet produce the sketched increase of formal 
rational law. The increase of formal rational law means a development in which 
legal thought frees itself from the old irrational, strictly formal procedures. It is 
substantive law that counts, with occasionally a strictly formal aspect to guar-
antee the calculability of the judicial decision.71 Such strictly formal procedures 
like cheques can be important. But at the same time other formal procedures 
become less strict as a result of economic interests.  

For Weber especially the systematisation of substantive elements leads to an 
increase of formal rational law. By taking the free will of persons as decisive 
for its analysis, the theory of law has built a purely deductive logical system 
into which some individualistic and substantial elements are built. Further an-
alysis by legal theory however brings to the fore how important mutual trust 
and loyalty are in economic dealings. This means that law has to take into ac-
count what people normally expect from each other as a standard for what they 

                                                             
71  WuG, part II, chpt 7, par. 8 (504-6); ‘(…) Für die Gütermarkts-Interessenten bedeu-

tet die Rationalisierung und Systematisierung des Rechts, allgemein und unter dem 
Vorbehalt späterer Einschränkung gesprochen: zunehmende Berechenbarkeit des 
Funktionierens der Rechtspflege: eine der wichtigsten Vorbedingungen für ökono-
mische Dauerbetriebe, speziell solche kapitalistischer Arten welche ja der juristi-
schen ‘Verkehrsicherheit’ bedürfen. Sondergeschäftsformen und Sonderprozeduren 
wie der Wechsel und der Wechselprozeß dienen diesem Bedürfnis nach rein forma-
ler Eindeutigkeit der Rechtsgarantie. Auf der anderen Seite aber enthält nun die mo-
derne (...) Rechtsentwicklung Tendenzen, welche eine Auflösung des Rechtsforma-
lismus begünstigen. (...) Uns interessieren aber mehr die entsprechenden Tendenzen 
auf dem Gebiet des materiellen Rechts. Ein Teil von ihnen liegt auf dem Gebiet der 
internen Entwicklung des Rechtsdenkens. Seine zunehmende logische Sublimierung 
bedeutet ja überall den Ersatz des Haftens an äußerlich sinnfälligen formalen Merk-
malen durch zunehmende logische Sinndeutung, sowohl bei den Rechtsnormen 
selbst, wie vor allem auch bei der Interpretation der Rechtsgeschäfte. Diese Sinn-
deutung beanspruchte in der gemeinrechtlichen Doktrin, den ‘wirklichen Willen’ der 
Parteien zur Geltung zu bringen (...) Darüber hinaus sucht sie nun aber durchweg 
(...) die Beziehungen der Parteien zueinander auch auf den ‘inneren’ Kern des Sich-
verhaltens: die ‘Gesinnung’(bona fides, dolus), aufzubauen und knüpft also Rechts-
folgen an unformale Tatbestände. Große Teile des Güterverkehrs sind durchweg, bei 
primitiven ebenso wie bei technisch differenziertem Verkehr, nur auf Grund weitge-
henden persönlichen Vertrauens auf die materiale Loyalität des Verhaltens andere 
möglich. Mit steigender Bedeutung des Güterverkehrs steigt daher in der Rechtspra-
xis das Bedürfnis nach Garantie für ein solches, der Natus der Sache nach nur un-
vollkommen formal zu umschreibendes Verhaltens. (...) ‘Treu und Glaube’ und die 
‘gute’ Sitte des Verkehrs, in letzter Instanz also ethische Kategorien, entschieden 
nun über dasjenige, was die Parteien wollen dürften. Immerhin ist die Bezugnahme 
auf den ‘guten’ Verkehrsbrauch hier, der Sache nach, die Anerkennung der Durch-
schnittlauffassung der Interessenten, also eines generellen und sachlich-
geschäftlichen Merkmals wesentlich faktischer Art, als des von Interessenten befug-
termaßen durchschnittlich erwarteten und deshalb von der Justiz zu akzeptierenden 
Normalmaßtabs.’ 
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are allowed to will reasonably. What people normally expect will often be in 
conflict with what the logical legal construction allows them to expect, because 
their expectations will be oriented on the practical usefulness of things instead 
of keeping a logical system intact. The necessity for building in these elements 
makes the law less dogmatic.  

When turning to Roman law, one will see that the notion of trust was often 
used to repair some of the extremely nasty consequences of legal thought. We-
ber explains however that this ethical minimum was no longer enough in his 
days. The labour movement demanded changes in law far more fundamental of 
character like the nullification of contracts which were based on exploitation. 
The incorporation of such changes into the legal system is in direct contradic-
tion with the (liberal) moral conceptions which were at the root of the system as 
developed by the Historical School.72  

Another important tendency of anti-formal nature, which Weber describes, 
is the reaction of judges who do not like the idea of being automats, which - 
reacting mechanically on a certain input - produce a certain outcome. Legal 
thought has therefore produced numerous theories against this formal rational 
picture of judicial action, which basically all contain the rejection of a closed 
system and the idea that justice has to be found in cases. Even the theory is 
defended that just like speech is not the application of grammatical rules the 
finding of law cannot be the application of general norms.73 All these anti-
formal arguments seem to defend a case law system like the one in use in Eng-
land.  

The completely different nature of the practice of law in England has had 
however according to Weber no effect in general on economic relations. In 
countries like Canada where the formal rational system of France was in com-
petition with the English system, the latter has even won predominance. For 
Weber the different social status of judges in England and Germany is in this 
respect decisive. He concludes that it is impossible to compare the German 
bureaucratically trained judiciary (the top of which is recruited selectively and 
dependent for individual careers on the rulers in charge) with their English or 
Swiss colleagues, leave alone with the American judges. When one takes away 
from the German judge his belief in the sacredness of the purely objective 
‘Rechtsformalismus’ and instructs him to evaluate instead of this, the result of 
this will be without doubt totally different from that in those countries.  

 
Iron cage or absented landlordship? A defence for a formal rational law in 
the judicial sense. 

 
                                                             
72  See on this van Manen (intra) and Schwitters (intra). 
73  WuG, part II, chpt 7, par.8 (506): ‘Tatsächlich ist denn auch (...) die weitergehende 

Behauptung getreten: daß Rechtsfindung überhaupt prinzipiell nicht ‘Anwendung’ 
genereller Normen auf einen konkreten Tatbestand sei (oder doch nicht sein sollte) – 
so wenig der sprachliche Ausdruck ‘Anwendung’ grammatischer Regeln sei – daß 
vielmehr der ‘Rechtssatz’ das Sekundäre, durch Abstraktion aus den konkreten Ent-
scheidungen gewonnene, diese aber, die Produkte der Juristentätigkeit, der eigentli-
che Sitz des ‘geltenden Rechts seien.’ 
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Weber did not invent formal rational law, nor did he defend it. He analysed 
with the help of the categories of formal (ir)rational and substantial (ir)rational 
law the developments in society, especially in the theory of law. His determin-
istic theoretical frame made it however impossible for him to fully acknow-
ledge the formal and rational quality of a non-deterministic conception of law.  

Weber shows that the difference between a socialist judge and a liberalist 
judge will influence their decision but that still both decisions can be acceptable 
for all citizens as law. This acceptance is brought about by the fact that both 
types of judges have had a specialist training. This specialist training however 
according to Weber only suggests a method which creates objective judge-
ments. Yet the training in different countries can create a belief in such objec-
tivity and when this is achieved the system can function in a stable way. 

The content of the law may be a codification of social norms of a moral na-
ture, or it may be a highly technical instrumental law to force people to behave 
in a certain way to reach certain goals. At first sight one could reason that an 
instrumental law formulating which kind of bricks one has to use for certain 
buildings is extra-legal and has nothing to do with law. For Weber it is in both 
cases law, when the belief is existent that these commands are valid law. 

There is no inherent quality of law according to positivists like Weber and 
Kelsen. This is why their view is purely formal. The only normative moment in 
law is situated on the secondary level: the level of Rousseau’s legality74. On 
this level also Weber situates his legitimacy by legality. Like also Kelsen75 
formulates it:  

The acts by which the norms of a positive normative system are created are always 
facts manifested in the external world, perceptible to the senses. (…) To interpret the 
meaning of a fact as a norm is possible only under the condition that we presuppose 
another norm conferring upon this fact the quality of a norm-creating fact; but this 
other norm, in the last analysis, cannot be a positive norm. 

While Kelsen proposes one basic norm, Hart (1961) formulates different sec-
ondary norms as rules of recognition. Rules of recognition are partly legal (con-
stitutional law) and partly political as is stated by Kelsen and beautifully illus-
trated by the case-study of Prabhat (intra).76 

Weber’s main concern is that positivism can only flourish when the political 
element is at rest. His addition to the theory of law is that this political element 
can only be at rest when the belief is upheld that the decisions on law are not 
important qua content but only qua representation. Thus understood Weber 
really works out a formal rational conception of law by his sceptic description 
of law as not important. This way also the formal rational nature of judicial law 
and administrative law have become comparable: in both types the content of 
the decision is rather irrelevant. 

                                                             
74  See Bonnie Honing (2007) p. 10 on Rousseau and Habermas. 
75  (1951) p. 648-9 and p. 658. 
76  See also Lembcke (intra) who elaborates this issue theoretically as an interplay 

between claim and obedience. 
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There is however a great difference between judicial law and administrative 
law. This becomes clear when one asks why Weber and Kelsen defend on the 
one hand the idea of law as a social technique77, while, one the other, they seem 
to be not especially interested in the enforcement of these laws qua content. 
The answer is that Weber and Kelsen combine a formal rational conception of 
law with a sociological view which carries the belief that although different 
judges will take different decisions and although different officials will do 
different things in the long run only those decisions and actions will survive 
which are functional. The basic function of law is to institute and maintain 
peaceful procedures of conflict resolution. This sociological belief rests – as 
elaborated by van Manen (intra) - on the presumption that people have the same 
interests and the same rational choices. 

In a certain sense it is of course true that people have the same interests and 
that these interests are the main explanation for the existence of social regulari-
ties. On the other hand this picture is far too rough and can not touch the level 
of interpersonal relations. The real quality of life rests in the details. To act with 
high quality asks for utmost concentration and focus; it asks for precision and 
knowledge of details, it asks above all for presence. To exercise a type of 
domination which is able to pay attention to details or honour the qualitative 
aspects of the ways the subordinated people do their jobs, asks for presence of 
the dominator. The more distanced a dominator is, the less he can steer ad-
equately.78 

This is why it is important to discern between a household and a state. This 
does not mean that one has to go back to ancient times. It refers to the under-
standing that every organisation has to be conceived of parts which are more or 
less autonomous and that the prime function of law is to decide the quarrels 
which emerge between the parts.  

                                                             
77  Kelsen (1941-1942) Weber (1973) Erfolgsethik. 
78  Urem (2008) describes the moral quality of presence in the classroom for teachers 

dealing with intercultural problems.  
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Two Concepts of Formal Rational Law 
Revised Table of the formal-substantial and rational-irrational dichotomies of 
Weber 

Non Deterministic Ration-
ality 

Deterministic Rationality 

Conceptual Behavioural 

  

Judicial law Administrative Law 

Substantial Law 
Theory of Law 

Knowledge about interper-
sonal affairs and interests as 
the result of the analysis of 
case decisions 

Knowledge about the rules which 
are operative in the functioning of a 
collective body as the result of 
system analysis or empirical re-
search 

Formal Law 
Practice of Law 

Reconstruction of the exist-
ing power structure in terms 
of rights and duties; at-
tempts to enlarge power are 
intruding into the power of 
others and lead to conflicts; 
creation of court procedures 
in case of conflict; en-
forcement of decisions. 

Reconstruction of the collective 
body as a machine with its own 
formula of adaptation and growth; 
by being a part of the collective 
body each member accepts the 
formula and the rules which are 
produced accordingly; the rules 
prescribe the division of labour; 
enforcement can be restricted to 
cases of apparent egoistic behaviour.  



 

 

Legitimacy in the European Joint Administration 
A Weberian Perspective 

Enrico Peuker∗ 

The notion of the European joint administration describes recent developments 
in European administrative law. The traditional distinction between indirect 
administration by the Member states and direct administration by EU institu-
tions is displaced by intensive cooperation of the Member States’ and European 
Union’s administrative actors. However, this development requires the recon-
sideration of basic concepts of administrative law, such as administrative le-
gitimacy.1 Conventional modes of democratic administrative legitimacy con-
flict with an altered administrative reality in the European joint administration. 
Thus, the administrative legal scholarship calls for a better democratic legiti-
macy in the European joint administration.2  

With Max Weber, the relevance of democracy for the debate on democratic 
legitimacy may be scrutinized. In his sociology of domination he discusses 
central terms such as domination, legitimacy and bureaucracy, as well as their 
interrelation. He defines domination as the probability that a command with a 
given specific content will be obeyed by a given group of persons.3 That means 
a special form of social action and social relationship in which an individual or 
a group enforces his or its will against another person in such a way that the 
other person obeys this will.4 Normally the rule over a considerable number of 

                                                             
∗  I wish to thank Katja Frey and Peter Giordano for their inestimable support with the 

translation.  
1  Whereas the empiric-sociological concept of legitimacy refers to the motives for 

approving a public authority’s decision, the normative concept of legitimacy applied 
in jurisprudence asks for the justification of public domination. Within this norma-
tive concept one can distinguish between legitimacy as a certain quality of public 
domination, i.e. the status in which public domination is justified (in German: Le-
gitimität), and legitimacy as a procedure, the result of which is legitimacy as the 
quality of public domination (in German: Legitimation). Legitimität is conveyed by 
Legitimation, and is the result of a successful process of Legitimation. There is no 
English equivalent to this German distinction. However, it should be pointed out that 
both Legitimität and Legitimation refer to the justification of public domination. 
They are two perspectives of legitimacy which, though distinguishable, are insepa-
rable from each other. 

2  Cf. only Ruffert (2007) p. 768. 
3  WuG (1978 For references to German-language editions, please consult the corres-

pondence table elsewhere in this issue) p. 53. 
4  Kaesler (2003) p. 207. 
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persons requires a staff, whose obedience is caused by material or instrumen-
tally rational interests or custom.5 

According to Weber, a political regime exclusively based on material, affec-
tual, or value-rational interests or violence tends to create instability. The re-
gime becomes stable if it is seen as legitimate, i.e. if there is a belief in the 
legitimacy of the political order.6 The ruler assures himself of his right to 
dominate and tries to convey that he is entitled to this right.7 On the basis of 
belief in the legitimacy of the political order, Weber distinguishes three pure 
types of legitimate domination: legal, traditional, and charismatic domination.8 

In legal domination, legitimacy rests on the belief in the legality of enacted 
rules and the right of those elevated to authority under such rules to issue com-
mands.9 Legal domination is legitimated by the application of a system of ab-
stract norms binding the ruler as well as the dominated subjects. This type of 
domination is realized through authorities with specific given competences, 
deciding according to formal equal protection of the law. This means without 
regard to the person, anger and passion (sine ira et studio).10  

In Weberian sociology domination through a bureaucratic staff, which is 
strictly hierarchically and monocratically organized and consists of single offi-
cials, is the purest type of legal domination.11 Because of his position, the su-
perior can command and expect obedience,12 for he does not command in the 
name of a personal authority but in the name of an impersonal legal norm. The 
command itself does not mean arbitrariness, mercy, or privilege, but rather, 
obedience to a legal norm.13 Weber argues that bureaucracy is the most effi-
cient and formally rational way in which human activity can be organized be-
cause of its precision, stability, stringency of its discipline and reliability.14 The 
capability to formal rationalization is just the attribute of officials entirely iden-
tified with their occupation.15 But Weber also describes the bureaucratic staff’s 

                                                             
5  WuG (1978) p. 212. 
6  WuG (1978) p. 213; Weber describes primarily the relationship between the ruler 

and his staff; cf. Breuer (1991) p. 209; Fitzi (2004) p. 126. Cf. also the critical re-
marks of Kocken in this issue. 

7  Kalberg (2006) p. 56; Stallberg (1975) p. 19. 
8  In empirical reality these types are rarely found in their pure form, but are combined 

in various ways; WuG (1978) p. 216; cf. Mommsen (1989) pp. 537-538. See also 
Bader (1989) p. 296 et seqq., who criticises, that legitimacy in the Weberian under-
standing contains contrary positions of a subjective and an objective meaning of le-
gitimacy as an internal inconsistency. Cf. also the article of Lembcke in this issue. 

9  WuG (1978) p. 215; cf. also the article of van Manen in this issue. 
10  Raiser (1987) p. 78; WuG (1978) p. 975. 
11  WuG (1978) p. 220. 
12  Kalberg (2006) p. 57. 
13  Weber (1947) p. 268. 
14  WuG (1978) p. 128; critical on the Weberian bureaucracy Schluchter (1985) p. 131 

and p. 139; also Gephart (2001) p. 90 et seqq. 
15  Schluchter (1985) p. 88. According to Breuer (1991) p. 210, the capability of exten-

sive formal rationalization is guaranteed by the concurrence of machinisation and 
disciplination of the administration. A mechanical-rational way of working in a me-
thodically constructed network of authorities advances uniform and continuous deci-
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tendency to become independent, which can interfere with the formal ration-
ality. Because of their specific knowledge, the officials are able to avoid politi-
cal governance and to pursue their own interests. Thus, the instrument of domi-
nation becomes an end in itself.16 That means domination by the bureaucratic 
staff can turn into the domination of the bureaucratic staff.17 Weber tries to find 
ways to limit the dynamism of bureaucracy and preserve its quality as an in-
strument of domination.18 He also describes democracy’s relevance for the 
legitimacy of bureaucracy. 

This article is a case study on a Weberian type of legitimacy, and purports 
to review the Weberian theses on legitimacy, bureaucracy and democracy in the 
context of the European joint administration. Thus, the phenomenology of the 
European joint administration is described under (II.), followed by the prob-
lems of legitimacy in the European joint administration under (III.). Afterward, 
the extent to which the theses of Max Weber are applicable to the discussion of 
legitimacy in the European joint administration is discussed (IV.).  

 
The European Joint Administration 
 
In order to make a statement about the problems of legitimacy in the European 
joint administration, it is necessary to analyse its conceptual frame. The notion 
of the European joint administration represents new institutional developments 
in the European Union. It refers to administration in the Community in general 
as well as to special fields of reference.19  

 
Fields of Reference 
The Community itself has only a few executive competences and resources; 
thus, European legal acts are, in principle, implemented by the Member States. 
Implementation on the European level through direct administration is the ex-
ception to indirect administration by the Member States.20 In various fields of 
reference, structures of joint administration have developed for different rea-
sons and with a varying intensity, e.g. the law of regulation in telecommunica-
tions, energy and railroad services, administrative networks in competition law, 
the law of regulation on the authorisation and placing on the market of pro-
ducts, or the allocation of European Structural Fund money.21 

a)  Law of Regulation in Telecommunications, Energy and Railroad Ser-
vices 

                                                                                                                                       
sions. Disciplination as the capability to subordinate one’s interests is the condition 
of formal obedience; finally it furthers ‘the development of rational ‘matter-of-
factness’ and the personality type of the professional expert’ (Wug (1978) p. 998). 

16  WuG (1978) p. 224 and p. 991 et seq; Breuer (1991) p. 213; Schluchter (1985) 
pp. 75-76. 

17  WuG (1978) p. 224; Schluchter (1985) p. 12.  
18  WuG (1978) p. 1403; Breuer (1991) p. 215; Fitzi (2004) p. 257 et seqq. 
19  Britz (2006) p. 48. 
20  Cf. only Kahl (2007) art. 10 EGV para. 29 et seq. 
21  For the European Structural Fund see Schöndorf-Haubold (2005). 
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 The law of regulation in telecommunications, energy, and railroad ser-
vices shows highly developed structures of joint administration. On one 
hand, according to the principle of conferred legal powers in Art. 5 (1) 
EC and the subsidiarity principle in Art. 5 (2) EC, the national regula-
tory authorities have to be institutionally and procedurally autonomous 
in their implementation of European law. Because of their specific ex-
perience and knowledge of the domestic market and the need for ad hoc 
decision-making, the national regulatory authorities need flexible mar-
gins of implementation. On the other hand, a uniform and coherent im-
plementation guarantees equal conditions of competition in all aspects of 
the internal market and simplifies the availability of fundamental free-
doms. However, the flexibility of autonomous national regulatory auth-
orities can endanger the coherence and effectiveness of uniform imple-
mentation of Community law; i.e. there is a flexibility-coherence-
dilemma.22 To resolve this tense relationship, the concept of joint ad-
ministration provides an institutional arrangement of aims, procedures, 
and instruments on both vertical and horizontal levels23: Control of indi-
rect implementation is accomplished by the Recommendations and 
Guidelines of the Commission24 and the Commission’s right of interven-
tion as a hierarchical element on the vertical level.25 The coordination of 
the implementation is a matter of the horizontal level, including cooper-
ation, the duty to justify a divergence from a given recommendation, 
peer reviews, and procedures of consultation and consolidation.26 

b)  Administrative Networks in Competition Law 
 Administrative networks gather information, organise planning, or co-

ordinate the enforcement of Community law, integrating the suprana-
tional and national administrative bodies within a structure designed to 

                                                             
22  Britz (2006) p. 56; Trute (2004) p. 567.  
23  Cf. Trute (2004) pp. 570-578. 
24  E.g. Commission Guidelines on market analysis and the assessment of significant 

market power under the Community regulatory framework for electronic communi-
cations networks and services, 2002 OJ C165/5. 

25  Britz (2006) p. 54. 
26  Trute (2004) pp. 573-578; cf. Directive 2002/21/EC on a common regulatory 

framework for electronic communications networks and services (Framework Direc-
tive), 2002 OJ L108/33; Directive 2003/54/EC concerning common rules for the in-
ternal market in electricity and repealing Directive 96/92/EC, 2003 OJ L176/37; Di-
rective 98/30/EC concerning common rules for the internal market in natural gas, 
1998 OJ L204/1; Regulation (EC) No 1228/2003 on conditions for access to the 
network for cross-border exchanges in electricity, 2003 OJ L176/1; Regulation (EC) 
No 1775/2005 on conditions for access to the natural gas transmission networks, 
2005 OJ L289/1; Council Directive 96/48/EC on the interoperability of the trans-
European high-speed rail system, 1996 OJ L235/6; Directive 2001/16/EC on the 
interoperability of the trans-European conventional rail system, 2001 OJ L110/1; Di-
rective 2001/14/EC on the allocation of railway infrastructure capacity and the levy-
ing of charges for the use of railway infrastructure and safety certification, 2001 OJ 
L075/29. 
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conduct joint or coordinated implementing action.27 In EC antitrust law 
a European Competition Network (ECN) has been established, in which 
both the Commission and national competition authorities enforce the 
antitrust rules of Articles 81 and 82 EC parallel to one another.28 The 
parallel enforcement of EC antitrust law requires increased cooperation 
and coordination between the national competition authorities and the 
Commission, which is still formally at the centre of the network.29 
Hence, in administrative networks there are various forms of cooper-
ation on the vertical level between the Commission and the national au-
thorities, as well as on the horizontal level between different national au-
thorities with obligations to exchange information and to assist other 
administrations by providing administrative support or joint planning.30 

c)  Law of Regulation on the Authorisation and Placing on the Market of 
Products 

 Finally, the law of regulation on the authorisation and placing on the 
market of products requires highly elaborated structures of cooper-
ation.31 Separate from the model of isolated implementation by the 
Member States, which ensures the subsidiarity principle but creates an 
enormous administrative expense32, there are three other models of deci-
sion in this field of reference.  

 
First of all, in the so-called model of transnationality, a Member State can make 
a transnational administrative decision33 which applies for the entire European 
Union.34 During an ex-ante-procedure of consultation, other Member States can 
influence this decision. Member States are also able to suspend the legal effect 
of the transnational administrative decision ex post.35 

In the so-called model of a reference decision, applied inter alia to the auth-
orisation of medicinal products or pesticides, a Member State makes a national 
reference decision which has to be admitted by the other Member States as the 
result of a limited investigation procedure.36  
                                                             
27  Hofmann/Türk (2007) p. 263. 
28  Council Regulation (EC) No 1/2003 on the implementation of the rules on competi-

tion laid down in Articles 81 and 82 of the Treaty, 2003 OJ L1/1; Commission No-
tice on cooperation within the Network of Competition Authorities, 2004 OJ 
L101/43; see Fuchs (2005) p. 77 et seqq. 

29  Hofmann/Türk (2007) p. 260. 
30  Hofmann/Türk (2007) p. 258. 
31  Sydow (2004); Schneider (2005) pp. 141-153. 
32  Sydow (2006) p. 67. 
33  See Ruffert (2001) pp. 453-485. 
34  E.g. the authorisation of novel food according to the Regulation (EC) concerning 

novel foods and novel food ingredients, 1997 OJ L43/1; Sydow (2004) p. 138 et 
seqq. 

35  Sydow (2006) p. 70. In that case, the Commission either obligates the suspending 
Member State to repeal its suspension or obligates the enacting state to repeal the 
transnational administrative decision. 

36  Sydow (2004) p. 181 et seqq. In case of disagreement there is a special procedure to 
abolish the disagreement under the direction of the Commission. 
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Lastly, the model of direct implementation by administrative institutions of the 
European Union is the opposite of the model of isolated implementation. 
Unionwide decisions are made by the Commission or European agencies. 
European agencies are decentralised forms of administration that integrate 
national administrative bodies into their operation by providing structures for 
cooperation between the supranational and national levels and between the 
national authorities. They are separate, but auxiliary to the implementation 
tasks of the Commission, and are controlled by the Member States and the 
Commission through the management board.37 Cooperation between the Euro-
pean administrative bodies and the Member States often takes place in the for-
malised process of comitology.38 Comitology committees represent Member 
States’ interests in the Commission’s implementation process by involving the 
Council.39 

 
Characteristics of the European Joint Administration 
Analysing these various fields of reference, one can develop the common char-
acteristics of the European joint administration. 

a)  Divided and Integrated Accountability 
 According to the principle of isolated implementation by the Member 

States, states are autonomous in their implementation of European law. 
The Community itself has only a few executive competences and re-
sources. Hence, the administrative bodies are clearly separated. A uni-
form und effective implementation of European law can be assured by 
the horizontal and vertical cooperation of the administrative bodies. 
Thus, the European joint administration is characterized by the combina-
tion of the organisational aspect of implementation (isolated implemen-
tation by organisationally divided administrative bodies with their own 
competences) and the functional aspect of implementation (cooperation 
of the administrative bodies).40 The administrative bodies of the Com-
munity and the Member States have emerged as ‘codependent organ-
isms’41 with integrated accountability.42  

b)  Hierarchy and Cooperation 
 Furthermore, the combination of hierarchical and cooperative elements 

characterizes the European joint administration. Hierarchical structures 
are counterbalanced or cushioned by cooperative elements, e.g. the 
gathering of information, mutual briefing, coordination, or joint proced-
ures.43 However, since European joint administration implies more than 

                                                             
37  Hofmann/Türk (2007) p. 258; Fischer-Appelt (1999); Chiti (2004) pp. 402-438; 

Groß (2005) pp. 54-68. 
38  Council Decision 1999/468/EC laying down the procedures for the exercise of im-

plementing powers conferred to the Commission, 1999 OJ L184/23; Wichard 2007, 
art. 202 EGV para. 12 et seqq.; Bach (2005) p. 597 et seqq. 

39  Hofmann/Türk (2007) p. 256; Schmidt-Aßmann (2002) p. 1393. 
40  Schmidt-Aßmann (2005) pp. 17-18; Britz (2006) p. 48. 
41  Cassese (1994) p. 26. 
42  Röhl (2006) p. 1072. 
43 Schmidt-Aßmann (2005) p. 6. 
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mere cooperative administration44, there are also hierarchical elements 
such as monitoring procedures, inspections in the Member States, or the 
right of veto or intervention.45 European joint administration means joint 
information, decision, and control.46 

c)  Great Variety of Types 
 Even though up until now there is no elaborated and overall normative 

concept including all phenomena of the European joint administration47, 
these phenomena can be described as horizontal and vertical centraliza-
tion of implementation and accountability to a greater or lesser extent.48  

d)  Organisation, Procedure, and Governance through Substantive Law 
 As has already been suggested, integration is accomplished by the com-

bination of organisational and procedural elements with governance 
through substantive law on the horizontal and the vertical levels. Or-
ganisational elements are formalised institutions, such as European ag-
encies or comitology committees, which allow for the cooperation of 
different administrative bodies, the representation of officials of a Mem-
ber State in the authorities of another Member State, and the participa-
tion of an external official in the establishment of an administrative body 
of another Member State.49 The procedural element describes the joint 
information, decision, and control. Finally, the Commission can give 
recommendations and guidelines, i.e. governance by substantial law, in 
order to compensate for the lack of efficiency inherent in decentralized 
implementation.50 

 
To sum up, it can be ascertained that European joint administration is charac-
terized not only by decision-making and implementing strategies on the Euro-
pean level where necessary, but also by the satisfaction of Member States 
through the maintenance of a major say via broad and intensive participation. 
The European joint administration has emerged from the needs of the Member 
States to link national and European administrations in order to maximise their 
problem-solving capacity.51 

 
Problems of Legitimacy in the European Joint Administration 

 
The notion of European joint administration requires the reconsideration of 
basic assumptions and concepts of administrative law, such as administrative 
legitimacy. The legitimacy of the European joint administration can be oriented 
towards the dualistic democratic legitimacy of the political system of the Euro-
                                                             
44  Britz (2006) p. 53. 
45  Schmidt-Aßmann (2004) p. 414; Schmidt-Aßmann (2005) p. 20 et seqq; Britz 

(2006) p. 52. 
46  Schmidt-Aßmann (2005) p. 6; Schneider (2005) p. 147. 
47  Ruffert (2007) p. 767. 
48  Cf. Sydow (2004) pp. 123-125; Schneider (2005) p. 142. 
49  Britz (2006) p. 51. 
50  Britz (2006) p. 52. 
51  Hofmann/Türk (2007) p. 262. 
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pean Union; it exhibits both a derived democratic legitimacy from the national 
executives in the Council and an original, self-contained democratic legitimacy 
of the European Parliament. But this dualistic legitimacy of the political system 
of the European Union is not adequate to include all phenomena of the Euro-
pean joint administration, which will be clarified hereafter.52 

However, because of the primacy of indirect implementation by the Mem-
ber States, the democratic legitimacy of national administrations is the funda-
ment of legitimacy in the European joint administration. National administra-
tive bodies have their own democratic legitimacy in implementing European 
law. In German administrative law, the prevailing concept of administrative 
legitimacy is based on the constitutional principle of democracy in Article 20 
Section 2 of the Basic Law53. It consists of four elements: the object, the sub-
ject, the mode, and the level of legitimacy.54 The object of legitimacy is state 
authority, containing all acts that can be attributed to government bodies which 
have decisive quality.55 The subject of legitimacy is the people, meaning the 
entirety of the citizens.56 The mode of legitimacy describes the mechanisms 
whereby state authority can be attributed to the people and contains institu-
tional-functional, organisational-personal, and substantive legitimacy. The 
institutional-functional legitimacy refers to the separation and the autonomy of 
the executive from the legislature, which affects specific administrative forms 
of action and margins of discretion.57  

The organisational-personal legitimacy occurs through single officials, 
whose competences can be attributed to the people by a continuous chain of 
legitimacy through instructions, control, and a continuous chain of appoint-
ments.58 The organisational-personal legitimacy is therefore a combination of 
individual appointment and the assignment of specific functions.59 Finally, 
substantive legitimacy refers to the binding of state authority to the will of the 
people or its representatives; laws enacted by the parliament transfer demo-
cratic legitimacy by means of the reservation of statutory powers and the preva-
lence of statutes. Additionally, the executive is accountable to the parliamen-
tary control.60 The concurrence of these different modes of legitimacy creates a 

                                                             
52  Schmidt-Aßmann (2006) p. 275. 
53  Article 20 Section 2 Basic Law: ‘All state authority is derived from the people. It 

shall be exercised by the people through elections and other votes and through spe-
cific legislative, executive, and judicial bodies’. 

54  Trute (2006) p. 311. 
55  Official Collection of Decisions by the Federal Constitutional Court - Bundesverfas-

sungsgericht: BVerfGE Vol. 47, p. 253 (273); BVerfGE 83, 60 (73); 93, 37 (68); 
Schliesky (2004) p. 254 et seqq.; Trute (2006) pp. 312-313, Schmidt-Aßmann 
(1991) p. 338 et seqq. 

56  BVerfGE 83, 37 (50); 93, 37 (67); Schliesky (2004) p. 266. 
57  Trute (2006) p. 314; Schulze-Fielitz (2006) p. 127. 
58  BVerfGE 47, 253 (275); 52, 95 (130); 77, 2 (40); 83, 60 (72); 93, 37 (66); 107, 59 

(87); Hermes (2005) p. 467. 
59  Trute (2006) p. 314. 
60  Schmidt-Aßmann (1991) p. 357 et seqq.; Trute (2006) p. 315. 
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certain level of legitimacy, which has to be efficient in order to ensure an effi-
cient attribution of state authority to the people.61 

This concept of democratic administrative legitimacy is inherently deficient 
and a cause for criticism. On one hand, the constitutional principle of democ-
racy is reduced to a formalistic concept of input-legitimacy, with a prevailing, 
continuous personal legitimacy of the deciding official. This concept of input-
legitimacy disregards the content or the correctness of decisions. While it al-
lows for the legislative intent, there is no consideration of the factual imple-
mentation of the legislative intent. The factual implementation is irrelevant for 
the legitimacy of state authority.62 According to this, democracy only affects 
the holder of state authority, not the content of state authority.63 A normative 
concept of justification of authority requires the consideration of the results and 
the correctness of state authority, which cannot be achieved by a concept of 
pure input-legitimacy.64 On the other hand, this concept of democratic legiti-
macy cannot be easily conferred to the European level, which is based on two 
chains of democratic legitimacy: a derived democratic legitimacy from the 
national executives in the Council and an original self-contained democratic 
legitimacy of the European Parliament65. Though the traditional model of ad-
ministrative legitimacy in the European Union implies clearly separated chains 
of legitimacy, this assumption does not do justice to the administrative reality 
in the European joint administration with its specific interaction of national and 
European administrative bodies on horizontal and vertical levels. 

Thus, the legitimacy of the European joint administration is multidimen-
sional. European and national chains of legitimacy are entangled in many 
ways.66 This becomes obvious in the vertical relationship between the Com-
munity and the Member States, where substantive legitimacy is totally or partly 
provided on the European level. The organisational-personal legitimacy, how-
ever, is ensured by the Member States.67 The complexity of legitimacy arises in 
the concept of the European joint administration with different types of cooper-
ation on the horizontal and vertical levels and a differentiated and pluralized 
European administration.68 This shall be clarified by means of two examples: 
the European Regulatory Agencies and the transnational administrative deci-
sion.  

The concept of European Regulatory Agency designates agencies that are 
required to be actively involved in exercising the executive function by enact-

                                                             
61  BVerfGE 93, 37 (66); Official Collection of Decisions by the Federal Administra-

tive Court - Bundesverwaltungsgericht: BVerwGE 106, 64 (74); Schmidt-Aßmann 
(1991) p. 366; Trute (2006) pp. 316-317. 

62  Schliesky (2004) p. 281. 
63  Böckenförde (2004) § 24 note 83. 
64  Schliesky (2004) p. 282; Scharpf (1999) p. 20; Hermes (2005) p. 470. 
65  Notwithstanding the fact whether there is a democratic deficit or an European peo-

ple, cf. only Emde (2006) pp. 65-78. 
66  Schulze-Fielitz (2006) p. 128; Trute (2006) p. 375. 
67  Schulze-Fielitz (2006) p. 128; Trute (2006) p. 375. 
68 Trute (2006) p. 375, Schulze-Fielitz (2006) p. 128. 
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ing instruments which contribute to regulating a specific sector.69 They are an 
instrument of coordination and cooperation between the European and the 
national administration. Their specific position between Community and Mem-
ber State interests and their tasks of coordination and administration requires a 
certain organisation and creates problems of legitimacy.70 The European Regu-
latory Agencies have to be more or less independent from the influence of 
European institutions and lobbies in order to fulfil their obligations. Further-
more, there is a dualistic management structure containing an independent 
Director71 and an administrative board. The latter must have responsibility for 
defining the agency’s general operating guidelines. It also deals with the ag-
ency’s internal administrative matters.72 The administrative board is essentially 
composed of representatives of the Member States, representatives of the 
Commission, the European Parliament, and representatives of the interested 
parties.73 Thus, the independence of the European Regulatory Agencies and the 
pluralistic composition of the administrative board cause a diffusion of ac-
countability, an important condition of efficient legitimacy: Although the 
Commission is politically accountable, it cannot fulfil this accountability 
through the administrative board. On the other hand, the Member States have 
operational influence but are, at most, accountable on the national level without 
any political consequences.74 This institutional design causes diffusion of ac-
countability and endangers efficient legitimacy. 

The problem of legitimacy is even more apparent if a Member State can 
make a transnational administrative decision which is ipso iure applicable in the 
entire European Union (as it was described above for the model of transnation-
ality). The more the deciding administrative body of one Member State influ-
ences a decision, the more the problem of legitimacy concerning the decision in 
other Member States increases, since the organisational and personal legitimacy 
of the deciding administrative body is solely conveyed in a domestic context. 
There is no chain of legitimacy between the deciding domestic administrative 
body and the peoples of other Member States, which are affected by the legal 
effects of the decision and therefore have to be the subject of legitimacy.75 

 
The Weberian Approach to Legitimacy in the European Joint Administration 

 
Applicability of Weber’s Theses to the European Joint Administration 
According to a popular prejudice, the European administration tends to become 
a force that is independent too, especially in the case of the European Commis-
sion. But even if this prejudice can be disproved easily, for example with refer-
                                                             
69 Communication from the Commission – The operating framework for the European 

Regulatory Agencies, COM (2002) 718 final, p. 4. 
70  Trute (2006) p. 381. 
71  The Director must have overall charge of the agencies’ operational tasks and is 

appointed by the administrative board on a proposal from the Commission 

72  COM (2002) 718 final, p. 8 et seq. 
73  COM (2002) 718 final, p. 9. 
74  Trute (2006) p. 381. 
75  See only Sydow (2006) p. 243. 
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ence to the budget and the staff of the EC76, it is in question to what extent 
Weber’s sociology can make a contribution to aspects of legitimacy in the 
European joint administration. 

Of course, one can argue that Weber’s ideal type of bureaucracy is limited 
to a domestic scope and an administration with unilateral commands. Granted, 
in Weber’s own time of Wilhelminism77, a cross-border, multinational adminis-
tration acting cooperatively and informally as described above was far beyond 
his imagination.78 In Weber’s time a fast-growing bureaucracy which had to be 
dynamic and flexible indeed existed. In some European states there have been 
local decentralised authorities which had to implement rules of the central state 
as well as to form own organisational rules. However, administration in the 
European Union hardly resembles the Weberian ideal of bureaucratic domina-
tion.79 

This comparison however, is as methodically questionable as it is ineffec-
tive. It is obviously difficult to equate the administration of Wilhelminism with 
administration in the European Union. Nevertheless, this does not affect the 
central issue of Weber’s theses: legitimacy According to Weber’s concept of 
legal domination, laws are abstract rules that are intentionally established. Obe-
dience is oriented towards the resulting impersonal order and to the right of 
individuals raised in accordance with that order to exercise authority under it.80 
Legitimacy rests on a belief in the legality of enacted rules and the right of 
those elevated to authority under such rules to issue commands. In European 
law, there are enacted rules with a hierarchical order as well.81 Administration 
in the European Union acts according to these rules as well. Hence, the belief in 
the legality of administrative decisions and the setting-up of organisations in a 
lawful manner can also convey legitimacy in the European context. Weber’s 
topic seems to be as up to date now as it was in his own time, because he makes 
it possible to ask the relevant questions: What methods or instruments are ne-
cessary to convey the belief in legitimacy? How can law contribute increasing 
the belief in legitimacy? Actually, Weber does not only help to formulate the 
central question. He also scrutinizes democracy’s role in the context of legiti-
macy. In fact, democratic forms of governance are not given much attention in 
the sociology of domination, because democracy is not a pure type of domina-
tion in Weber’s view, as are traditional, charismatic, and legal domination.82 
But in the chapter covering bureaucracy Weber discusses the specific tension 
between democracy and bureaucracy. 
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78  Breuer (1991) p. 227; Bach (2005) p. 576. 
79  Hofmann/Türk (2007) p. 263; Bach (2005) p. 576. 
80  Turner (2005) p. 144. 
81  Concerning the hierarchy of norms in EU law and the supremacy of EU law see 
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Firstly, he argues that bureaucracy inevitably accompanies modern mass de-
mocracy, whereas the term ‘democratization’ can be misleading because the 
demos itself, in the sense of a shapeless mass, never governs larger associa-
tions, but rather is governed.83 According to Weber, the fight of democracy 
against the notables increases bureaucratic tendencies.84 If the political concept 
of democracy is understood as the prevention of the development of a closed 
status group of officials in the interest of a universal accessibility of office and 
the minimization of the authority of officialdom, than political democracy 
strives to shorten the term of office through election and recall and to be re-
lieved from a limitation to candidates with special expert qualification. In this 
case democracy inevitably comes into conflict with the bureaucratic tendencies 
which have been produced by its fight against the notables.85  

Thus, Weber doesn’t use the term democratization in the sense of a minimi-
zation of the civil servant’s power in favour of the greatest possible direct rule 
of the demos, but exclusively in the sense of levelling of the governed in face 
of the governing and bureaucratically articulated group.86 Hence, formal demo-
cratization has no real effect on the way in which the masses are ruled, and 
democracy only describes a mechanism whereby leaders are selected.87  

Applied to the problem of legitimacy in the European joint administration 
and according to Weber, it is in question whether the concept of democracy can 
provide adequate tools of legitimacy at all, and if the formal democratization 
has only little or no effect on the way of legal domination. This conclusion is 
only comprehensible against the background of Weber’s understanding of de-
mocracy. On one hand, he discusses democracy as kind of herrschaftsfremde 
administration in an organisation which is local or otherwise limited in the 
number of members (direct democracy).88 On the other hand, he refers to de-
mocracy as a kind of domination whose legitimacy is derived from the routini-
zation of charisma (plebiscitary democracy in the version of charismatic leader-
ship democracy (Führer-Demokratie)).89 Here, legitimacy is only formally 
derived from the will of the governed; whereas, in fact, the leader rules by 
virtue of the devotion and trust of his political followers. In modern mass de-
mocracies, plebiscitary democracies parties are involved in a continuous par-
liamentary struggle of power where legitimacy resides in the ability of a char-
ismatic party leader to maintain the support of his followers and the masses.90 
Thus, Weber does not appeal to any other source of legitimacy but refers only 
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to democracy in the sense of levelling of the governed in face of the governing 
group. According to Weber, democracy doesn’t play a major role in the context 
of legitimacy.91 Therefore, the criticism arguing that Weber misconceives the 
deep significance of public debate and deliberation as essential components of 
democratic legitimacy92 is not very persuasive.  

So even if Weber refers to a strong parliamentary power as a means of con-
trol over officialdom, of administrative transparency and of elimination of 
unqualified officials,93 he doesn’t consider democracy as a source of legiti-
macy. Under these terms the dualistic concept of chains of democratic legiti-
macy cannot be maintained. Instead, Weber rather explains the need for review-
ing alternative forms of legitimacy. 

 
Alternative Forms of Legitimacy 
Considering the problems of legitimacy in the European joint administration 
and Weber’s remarks on democracy, it is necessary to review alternative forms 
of legitimacy and their applicability to the European joint administration. In 
particular, it has to be examined whether the dualistic concept of chains of 
legitimacy has to be substituted or just be completed with alternative concepts 
of legitimacy. Thus, different, alternative concepts of legitimacy such as pro-
cedural, participative, deliberative94, or output-oriented concepts have to be 
taken into account. 

A possible component of legitimacy is, for instance, the participation of the 
people concerned, representatives of the interested parties, or experts in a le-
gally defined administrative procedure95. Another component may be the re-
quirement to give reasons for the decision, the requirement of rationality, trans-
parency, and publicity of an administrative decision.96 Closely connected with 
transparency is the requirement of rules of accountability. Member States’ 
involvement shall be clearly pointed out as far as possible and attributed to the 
Member States without endangering the preferences of the joint administra-
tion.97 Another approach focuses on the ‘structural Europeanization of adminis-
tration’, which can be achieved by the administrative body’s orientation toward 
Community welfare and the mutual trust of the other Member States in the 
Community welfare orientation of the deciding administrative body.98 Contrary 
to the concept of input-legitimacy, output-oriented legitimacy considers the 
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consequences of an administrative decision.99 Legitimacy shall therefore be 
conveyed if the decision’s result is Community welfare, such as wealth and 
security. This concept is criticized because it is questionable whether the juris-
prudential instruments are adequate to accomplish an empirical measurement or 
a political evaluation of the achievement of such results.100 Nevertheless, all 
these components have to be reviewed regarding their potential to resolve prob-
lems of legitimacy in the European joint administration. 

 
Conclusion and Outlook 

 
On the European level there is intensive cooperation of administrative actors of 
the Member States and the European Union. The traditional distinction between 
indirect and direct administration seems to be antiquated. Instead, the notion of 
the European joint administration thrives. On the basis of the various fields of 
reference of the European joint administration, one can develop its common 
characteristics such as a divided and integrated accountability, the combination 
of hierarchy and cooperation and the combination of organisation, procedure, 
and governance through substantive law. 

However, the European joint administration causes problems of legitimacy 
which cannot be resolved with the common dualistic model of chains of legiti-
macy. A review of Max Weber’s theses on domination, legitimacy, and bureau-
cracy affirms this result. He raises the question of whether the concept of de-
mocracy can provide adequate tools of legitimacy at all, and if the formal de-
mocratization has only little or no effect on the way of legal domination. Weber 
does not appeal to democracy as another source of legitimacy but refers only to 
democracy in the sense of levelling of the governed in face of the governing 
group. Democracy does not play a major role in the context of legitimacy. In-
stead, Weber rather explains the need for reviewing alternative forms of legiti-
macy which are not based on democracy.  

Procedural, participative, deliberative, or output-oriented approaches could 
point in the right direction. Anyway, the Weberian question has to be the 
benchmark: What methods or instruments are necessary to convey the belief in 
legitimacy?
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