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Death and Resurrection of Anthropology of Law. 
Introduction to the Special Issue 

Wibo van Rossum and Anita Böcker 

Looking over Our Shoulders 

One way to understand today’s legal anthropology in the Low Countries and 
the articles in this special issue is to look back and assess what is similar and 
what is different today as compared to recent history. We observe that legal 
anthropology in the Low Countries is as diverse as ever, but also that some 
typical lines in research topics, methods, and conceptual problems addressed, 
may still be discerned. An important research topic, today as well as in the 
recent past, is the struggle over land and natural resources. Several authors in 
this special issue address that topic. As regards methods, research is usually 
still based on long-term involvement in local places. Attention however seems 
to have shifted from ‘trouble less-cases’ to ‘trouble cases’: the analysis of 
conflicts (over land, water, power, law) is on centre stage, while the invest-
tigation of law in the affairs of daily life has moved backstage. As far as 
concepts and theory are concerned, we may conclude that the notion of legal 
pluralism has become the common sense framework from which researchers 
start. In some of the articles in this issue the topic is explicitly analysed in legal 
pluralist terms, while in others it lingers as general knowledge in the 
background. Discussion on the concept of law, that used to be part of legal 
anthropological research in the past, has disappeared. What still is dominant, 
partly because of the specific institutional embedding of legal anthropologists, 
is a focus on research in countries in the East, Africa, and South America (see 
below for more on this issue). In order to better understand these continuities 
and changes, let us take a look over our shoulders at professorships and 
institutions of the past. Who were doing anthropology of law in the Low 
Countries in the seventies and eighties of the 20th century, at which insti-
tutions, and what were dominant research topics?1 What happened in the 
nineties, and what remains of the former research topics in the beginning of the 
21st century? 

In the seventies and eighties three universities were involved in legal 
anthropology: the Leiden Law School and the African Studies Centre (ASC) 

                                                            
 

1  We only present a very short overview and will not redo what others have already 
done. For those who want more details of past developments, including the period 
before the 1970s, see the literature. 
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with adat and African customary law research, Nijmegen with its Institute of 
Folk Law, and the Agricultural university of Wageningen. 

In Leiden worked Holleman (retired 1979), Von Benda-Beckmann (since 
1978 as the director of what later became the Van Vollenhoven Institute), and 
Van Rouveroy van Nieuwaal (chair in 1984). Holleman focused on Africa and 
meddled in the discussion on methodology by combining insights from the adat 
studies in Indonesia, based on the analysis of ‘trouble less-cases’, with the 
preference for analysing ‘trouble-cases’ in the British tradition of social 
anthropology (Von Benda-Beckmann & Von Benda-Beckmann 2002: 701-
702). In line with the adat studies in the Netherlands East Indies, the Dutch 
focus by and large was on the description and analysis of local laws in ordinary, 
daily life. Van Rouveroy at the Africa Studies Centre in Leiden, together with 
Els Baerends, was an exception to this general focus. They worked on research 
concerning different conflict settlement mechanisms in Togo, especially the 
role of the traditional chiefs. Nijmegen had Van den Steenhoven since the early 
seventies, who had studied Inuit in Canada but shifted focus to Indonesia. He 
initiated an ambitious, multidisciplinary research on adat law, called the Bali-
Lombok project.2 Indonesian and Dutch scholars with social and legal back-
grounds worked together in an attempt to describe and analyse Indonesian 
situations of legal pluralism. Disciplinary and cultural differences, and dif-
ferences in the assumptions about the goal of the project, eventually led to its 
failure. As a spin-off however attention for legal anthropological research into 
‘folk law’ grew and an international network had started (see Van den Bergh 
1998: 74-75). This network, under the leadership of Van den Steenhoven, grew 
to become the ‘Folk Law Circle’ (in 1976), a group of like minded Dutch and 
foreign researchers. It later turned into the Commission on Folk Law and Legal 
Pluralism. At Wageningen University in the meantime, Franz von Benda-
Beckmann got a chair in agrarian folk law in 1981. Together with Keebet von 
Benda-Beckmann (then at Nijmegen) he analysed social security in situations 
of legal pluralism in Minang-Kabau, Indonesia, and contributed to the 
discussion on an empirical concept of law. His position in Leiden, at the 
Documentation Centre for Overseas Law at Leiden University, was taken over 
by Otto (chair in 2000). 

Of course there were ‘loners’ or ‘outsiders’3 who, often without institutional 
backing of a chair in legal anthropology, did and taught anthropology of law. 
Schreiner for example, at the University of Amsterdam (since 1984) took a cri-
tical stance towards implicit assumptions in legal anthropology as concerned 
primitive and non-western people. In her publications she proposed radical re-
interpretations of empirical data described and analysed in published research, 
or analysed contemporary Dutch legal issues with the help of radical anthro-
pological theory. We also have to mention, as kind of an ‘outsider’, John 

                                                            
 

2  Research among others by Koesnoe, Portier, Slaats, Strijbosch, Trouwborst and Van 
den Bergh. 

3  Of course, from the perspective of black letter law, all legal anthropologists are out-
siders. 
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Griffiths, who got a chair in sociology of law at Groningen in 1977, but from 
the beginning declared that legal anthropology and legal sociology should 
merge. He stated that legal anthropology had the better scientific cards because 
of its historical, comparative and analytical stance, and its critical distance 
toward state law (Griffiths 1986). Baerends joined him in 1983, but while 
Griffiths inserted anthropological methods and concepts in his initiated research 
on medical behavior that potentionally shortens life in the Netherlands, 
Baerends retained an anthropological interest in non-western countries. She ex-
tended her research in Africa into the exchange of women, and gender relations 
in general. 

The nineties saw a mixing of generations. Some worked within the tradition 
of the older generation, others took up new topics and discussions, while others 
just found inspiration in the old works but constructed their own road. 
Hoekema, at the University of Amsterdam for example, gradually switched 
from sociology of law (his chair) to anthropology of law, especially on 
indigenous peoples in South America (while retaining an interest in in-depth, 
qualitative, participant observation research on informal rules and guidelines in 
semi-state agencies). He initiated research on the situation of formal legal 
pluralism of (among others) Indians in Colombia. In Brussels, at the Catholic 
University of Leuven, Foblets got a first (and in Belgium still only) chair in 
legal anthropology in 1996.4 Her main research focus is on multicultural and 
integration issues, especially concerning Moroccan immigrants in Belgium, 
coupled with human rights theory and the application of private international 
law. In Leiden, Hesseling (director of ASC in 1996) focused on constitutional 
arrangements and human rights in African states. At the same time Leiden saw 
the Van Vollenhoven Institute grow, with a widening of research areas inclu-
ding China, South Africa and Morocco. It gave ample space for legal anthro-
pological research, even if the dominant focus remained on law and develop-
ment. In Nijmegen, Strijbosch (chair in 1993), like Foblets in Belgium, focused 
on immigrant cultures, multicultural issues, and the legal pluralist situation they 
were in, analysing changes in customs and Moluccan adat law under the 
influence of Dutch state law.5 Von Benda-Beckmann in Wageningen initiated 
several PhD researches on legal pluralism in Indonesia and elsewhere, often 
related to land and water rights and to social security. Keebet von Benda-
Beckmann, who defended her PhD in Nijmegen in 1984, worked at Erasmus 
University since 1982 and got an honorary chair in legal anthropology in 1999, 
where she supervised several dissertations. 

Again we would like to mention ‘outsiders’. One is Bavinck, who defended 
his PhD thesis in 1998 at the Faculty of Geography, Planning and International 
Development Studies in Amsterdam, on legal pluralism in the inshore fisheries 

                                                            
 

4  Belgium never developed a strong legal anthropology; there was some research 
however of customary law in Africa (Strijbosch 1996: 539). 

5  Nijmegen had a diverse group, among them Portier and Slaats as researchers on 
Indonesia, Böcker on social security of Turkish immigrants in the Netherlands, and 
Rasing on Canadian Inuit. 
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of the Coromandal Coast in India. Another is Borsboom, who got a chair in 
Nijmegen on the Anthropology of the Pacific in 1997 and who has a long-time 
interest in Australian Aborigines and their law. He retired in 2007. 

The first nine years of the 21st century unfortunately saw institutional 
decline. Strijbosch in Nijmegen retired his honorary chair, which was not 
continued. Hoekema in Amsterdam retired, and his chair was not continued 
either. Oomen in his place got an honorary chair in legal pluralism. Franz and 
Keebet von Benda-Beckmann after 2000 moved to the Max Planck Institute in 
Halle, Germany, to set up a research group on legal pluralism. The chair at 
Wageningen was discontinued (research on global governance and local 
institutions, bio-safety, and land rights continues to be done), while at Erasmus 
University Rotterdam Keebet von Benda-Beckmann formally still holds her 
chair, but it is substantially discontinued. Hesseling of the African Studies 
Centre passed away (too young) in 2009; the director today is neither a lawyer 
nor a legal anthropologist. Van Rouveroy of the ASC retired (but like Hoekema 
he remains active, especially in visual anthropology).6 In Groningen, Griffiths 
and Baerends also retired. 

The institutional decline does not mean of course that research is absent. 
Some research is done at law schools without any institutional legal anthro-
pological support, for example at Tilburg University on dispute resolution in 
refugee camps, mixing local and international law, at Utrecht University on 
multiculturalism and the law, on dispute resolution mechanisms by minorities, 
and on the implementation of the Convention on the Elimination of all Forms 
of Discrimination against Women in culturally diverse settings, and at the 
University of Amsterdam on anthropological aspects of European private law 
and the search for a common core. 

Despite obvious similarities with the Netherlands, for example as a coloni-
zing power, legal anthropology was institutionally a latecomer in Belgium. As 
mentioned, only Foblets occupies a chair at Leuven University (with some 
research under her supervision). Other legal anthropological, ethno-criminolo-
gical research on local mechanisms of restorative justice at Leuven University 
was carried out in Ivory Coast, under supervision of criminologist Snacken. 
Legal anthropological research elsewhere in Belgium is not absent either. 
Foblets is also connected to the sociology department at Antwerp University, 
and at Gent University important PhD research is done under the supervision of 
Brems, mostly concerning human rights and non-western law. Some research is 
done outside the law schools (in the Netherlands traditionally the home of 
chairs in legal anthropology), for example at the Cultural Anthropology 
Department of Utrecht University (research on trauma and reconciliation 
procedures). At Leuven University at the school of social science, Desmet leads 
some legal anthropological research at the Interculturalism, Migration, and 
Minorities Research Centre. 

                                                            
 

6  Together with his son Maarten he filmed for example a documentary on the mix and 
fight between orthodox Christianity, liberal, and left wing politics in the village of 
Staphorst in the Netherlands (Staphorst in tegenlicht, 2007). 
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The Van Vollenhoven Institute at Leiden University is the exception to the 
general institutional decline. Otto directed the institute towards growth and now 
leads a flourishing research group with more than fifteen Dutch and foreign 
researchers today. All research has a legal development focus, combining a 
state legal perspective with insights derived from sociology and anthropology 
of law, political science, and development administration. The legal develop-
ment focus means that problems like insecurity, poverty, the destruction of the 
natural environment, autocracy and the ‘failing state’ provide the most pro-
minent research topics. Regionally the Van Vollenhoven Institute focuses on 
East and Southeast Asia (mainly Indonesia and China) and Africa (mainly 
Ghana and Angola).7 

Death and Resurrection of Anthropology of Law 

Perhaps we should be sombre about the institutional decline of legal anthropo-
logy and mourn its coming death.8 Perhaps, however, legal anthropology just 
goes with the flow of the diminishing importance of the old, stable institutions, 
and the rise of networks and complex connections and associations. Just like 
the hierarchical vision of law emanating from a (national) centre can no longer 
be sustained and must be replaced by a plurality of divergent law, the idea of 
‘chairs’ in legal anthropology with stable, respectful staff must apparently be 
replaced by a network of part-timers, some full-timers who are institutionally 
backed, and some ‘lone outsiders’ who do legal anthropological research. It is 
probably closer to reality to conclude that the insights gained in the discipline 
have dispersed and to some extent have become common knowledge. Even 
though really good multi- or interdisciplinary research in socio-legal studies is 
hard to find, every researcher today explores the limitations of a research 
question and realizes the boundaries of his or her own disciplinary belongings. 
Sally Falk Moore in 2001 tried to identify the new legal anthropology: “a much 
wider vision of the political milieu in which law is imbricated”, an inspection 
of ‘the legal’ “in the global political turbulence of today”, and realizing that 

                                                            
 

7  We could extent our implicit definition of what legal anthropological research is (see 
for a more explicit stance below), and then begin to explore the muddy no man’s 
land towards qualitative research in sociology of law. We would then encounter 
research done in semi-government institutions on the existence of informal rules 
parallel to or in contravention with formal rules, or research on decision-making 
processes on the work floor of hospitals as to euthanasia etc. A critical difference 
with ‘hard core’ legal anthropological research, however, is the implicit or explicit 
acceptance of state law as a starting point for legal sociological research. 

8  The past has several times seen the wished for death of legal anthropology, for 
example by Simon Roberts in the Introduction of his book Order and Dispute 
(1979). Others wished to mix or merge several sub disciplines like legal sociology, 
legal psychology and legal anthropology into one discipline of ‘the social scientific 
study of law’ (Griffiths). To a large extent this is what has slowly happened, not 
only in the Netherlands (this journal, first issue in 1986 after a merger with the legal 
anthropology newsletter, is proof of it), but also globally in law and society.  
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“nothing is merely local in its formation or in its repercussions” (Moore 2001: 
110). ‘Certainties undone’ she titled the results of fifty years of legal anthropo-
logy, addressing of course the presumed certainty of law and its social wor-
kings. Today in the Netherlands and Flanders, it is ‘certainty undone’ for the 
traditional disciplinary institutionalization of anthropology of law. 

Above we pretend there is a firm and sound definition of what legal anthro-
pology is, and therefore we are able – more or less – to give an overview of the 
legal anthropologists in the Low Countries. The core and boundaries are not 
clear however. With Wittgenstein all we may probably say is that researchers 
show a ‘family resemblance’: they are alike in some characteristics, while not 
in other. And even the occasional red-haired may be part of a family of blonds. 
So what is the family like? What is the list of characteristics we may use to see 
if one is part of the family? Von Benda-Beckmann in 2008 tried to characterize 
anthropology of law by using ‘identity markers’. He argues that formerly ‘ex-
clusive identity markers’ like a non-dogmatic focus on law, extensive field-
work, remote non-western fields of study etc, no longer can fulfil the function 
of setting off anthropology of law from other law-related research. Each marker 
in itself is not sufficient. It is the combination of markers that makes it 
worthwhile to still speak of anthropology of law as separate from other social 
science research on law. First and in common with sociology of law for 
example, he argues, legal anthropology is a descriptive and analytical discip-
line, not a pragmatic normative or legal philosophical one. Second, anthro-
pology of law tends to merge with others, borrow from other branches, and thus 
blur boundaries with other social sciences. Sociology of law tends to be bound 
to the traditions of the discipline. Third, legal anthropology has more distance 
from legal ideology, and is much more critical. While sociology of law tends to 
take state and international law for granted, anthropology of law takes state and 
international law as ‘just another folk system of law’ (Bohannon would say). 
But it is the accumulation of non-exclusive features that sets anthropology of 
law apart, says Von Benda-Beckmann. Anthropology of law pays attention to 
complexity, to empirical legal pluralism, not only looks at the substance of law 
but also at its social significance, it has a cosmopolitan comparative perspective 
(not only focuses on national law systems), and has an eye for the historical 
dimension, is sensitive to context, and its researchers usually do extensive field 
work (Von Benda-Beckmann 2008: 102). 

We may add to the analysis of Von Benda-Beckmann that legal 
anthropology has no general theory and has no agreed upon concepts, in short 
is a discipline without discipline.9 Or is this observation valid for all socio-legal 

                                                            
 

9  Those who would oppose this statement would probably say that legal pluralism is 
the general theory of anthropology of law. We would like to stress that the concept 
of legal pluralism merely focuses attention to a particular perspective on the social. 
Hoekema in his 1991 overview of developments in the sociology of law in the 
Netherlands, admires the “quantitative boom and its generally high level of scholar-
ship”. At the same time he says “not many grand theories are in the making” (Hoe-
kema 1991: 15). Of course, this is no surprise. The situation is the same today, both 
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disciplines? After all, the qualitative anthropological research methods have 
entered legal sociology a long time ago (and in anthropology one could always 
find figures). Some borrowing and use of concepts that have developed discip-
linary is also taking place, like legal transplants, interlegality, legal pluralism, 
transformation of disputes and legal terms, negotiated order, legitimacy, and 
more. So we may expect ‘naming, blaming and claiming’, litigotiation etcetera, 
to be exchanged in the future (even if they change names, analysis may be 
based on the same idea). 

Looking at legal anthropology from this ‘mixing and merging’ perspective 
together with the conclusion of the ‘death’ of anthropology of law, we may bet-
ter conclude that anthropology has become one of the approaches within socio-
legal research, just like the sociological is one, the psychological, etcetera. But 
then, just like the sociology of law approach does not mean its death but only 
its changed shape or name, anthropology of law is not dead either. This for us 
was of course clear from the start. When you ask people to mention names of 
legal anthropologists in the Netherlands and Belgium, no matter whom you ask, 
you will end up pretty much with the same names, institutions and research 
topics you find in this introduction and special issue. Furthermore, legal anthro-
pologists still have their own association (the Commission on Legal Pluralism) 
with yearly conferences, and their own journal (Journal of Legal Pluralism and 
unofficial law).10 Legal anthropology is alive and kicking despite its weak 
institutional back up, but thanks to its knowledge dispersal. Therefore: Long 
live anthropology of law! 

The Merging of Disciplines and the Search for New Connections 

The name of the Dutch association of socio-legal scholars literally translates as 
‘The association for the social-scientific study of law’. This is a mouthful of 
words and is therefore usually abbreviated as ‘socio-legal studies association’, 
since ‘socio-legal’ includes all social sciences and the humanities of law. It is a 
descriptive ‘umbrella term’ with no explicit connotation, except maybe that it 
presents a perspective on law different from that of lawyers. Implicit in ‘socio-
legal’ however, is the acceptance of state law as the most important reference 
point in research. Anthropology of law does not really feel at ease with this 
implicit acceptance. The ‘legal’ in socio-legal refers to formal state law, and the 

                                                                                                                                    
 
in legal anthropology as in legal sociology. Since ‘complexity’ is the catchword 
today, it is best to be eclectic, not dogmatic on theory. 

10  See for the Commission http://www.commission-on-legal-pluralism.ch/ and for the 
journal http://www.jlp.bham.ac.uk/. Which Dutch researchers wrote in the Journal of 
Legal Pluralism from 2000? Nr 55 2007 Janine Ubink and Benjamin van Rooij, both 
Van Vollenhoven Institute. Nr 53-54 2006 Franz and Keebet von Benda-Beckmann. 
Nr 51 2005 André Hoekema. Nr 48 2003 John Griffiths, Joris van de Sandt, 
Monique Nuijten. Nr 47 2002 Franz von Benda-Beckmann. Nr 46 2001 Franz von 
Benda-Beckmann and Han F. Vermeulen. 
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state law perspective therefore always dominates research.11 In this section we 
would like to reflect on possible connections between legal anthropological and 
other approaches in socio-legal studies that could be fruitful for intellectual 
exchange in today’s socio-legal attention for culture, globalization, legal 
pluralism, and multiculturalism. 

One possible connection between legal anthropology and other approaches 
within socio-legal studies can be made with the studies on ‘legal discourse’ or 
on those that analyse the legal sphere as a ‘discursive field’. Just like legal 
anthropology is a study that connects ‘law and culture’ and necessarily has to 
include a description and analysis of rules, behaviour, ideology, conflicting per-
spectives on justice etcetera, law as a ‘discourse’ means to include an analysis 
of different aspects of law at the same time: law as ideal, as rule, as power, as 
legitimating, as language, as consciousness, as behaviour etc. These aspects of 
law were (ideally at least) always covered in legal anthropological research. In 
societies without written legal systems, legal anthropologists needed and still 
need to pay attention to law as local practice – to all laws that play a role in 
specific situations, from customary to religious to state law – and to law as 
rules, ideals and principles; comparatively speaking one could say that legal 
anthropology researched the discourse of law in primitive societies. However, 
the concept of discourse did not find much fertile ground within socio-legal 
studies, at least not in the Netherlands and Belgium, probably because the 
concept assumes a too distant perspective of researchers – too distant from law, 
that is. It implies a meta-perspective on law and on socio-legal studies at the 
same time. Socio-legal studies in the discourse perspective are part and parcel 
of the discourse on law, which means that a study on the goals, power-
structures, language, practice, and unintended consequences of a specific legal 
regulation, should also reflect on whether the study itself contributes to the 
goals, power-structures, language, practice, and unintended consequences of 
that regulation (Foucault 1971). Most approaches in socio-legal studies, in 
particular sociology, anthropology, and psychology of law however, were never 
very willing to distance themselves too much from the underlying normative 
assumptions of legal science. On the contrary, the underlying assumption in 
socio-legal studies is that law wants to live up to its own standards of justice. 

Another possible and probably more fruitful connection between legal 
anthropology and other approaches within socio-legal studies can be found with 
studies in legal culture. ‘Legal culture’ is the study of the legal values, 
principles and rules that support actual behavioural patterns (and sometimes 
change them) of lay people and legal professionals while those patterns (and 
their changes) in their turn reinforce (and change) those rules, principles and 
values (Cotterrell 1997; Friedman 1997; Örücü & Nelken 2007). In ‘legal 
culture’ the idea of a ‘gap’ between law and society is not of central concern 

                                                            
 

11  See for example the Socio-legal Studies Association website research topics on 
http://www.kent.ac.uk/nslsa/content/view/60/259/#sub. 



Death and Resurrection of Anthropology of Law 
  

  

17

(like it is in legal sociology).12 Instead law and society are understood and 
should be approached as a holistic, legal cultural whole. The study of law and 
culture, or better said of law as culture, has always been the project of legal 
anthropology, so much so that the embedment of law in culture was taken as 
natural point of departure.13 Studies in legal culture, that emerged from the mix 
of sociology of law and comparative law, move away from a focus on national, 
state legal systems, to comparing national legal cultures. ‘Comparative legal 
cultures’ today, however, in general focuses mainly on (western) state legal 
cultures (Örücü & Nelken 2007). In the era of legal pluralism this is an 
unfounded self-restriction. It would only be natural to include insights from 
research on non-state legal cultures from anthropology of law, and to ask of 
scholars who traditionally focused on for example ‘European legal cultures’ to 
also include the legal cultures of immigrant and traditional minorities (religious 
and customary legal cultures) in their analysis (Cotterrell 2009). The 
comparative and critical perspective towards state law, that has always been 
vital to legal anthropology, would only enrich socio-legal research into legal 
culture that now addresses state law as the main reference point. The argument 
also runs the other way round. Legal anthropology will undoubtedly be 
enriched with insights on differences in state legal cultures. Together they 
would be better able to catch today’s socio-legal attention for culture, 
globalization, legal pluralism, and multiculturalism. 

Characterization of the Articles in this Issue 

This special issue of Recht der Werkelijkheid brings together eight 
contributions that together are more or less representative of current legal 
anthropology in the Low Countries. Some of them were presented at a small 
workshop in September 2008 in honour of the retirement of Els Baerends at 
Groningen University. The original idea was to make a special issue with a 
single focus. However, along the way some authors dropped out and others 
came on board, and we decided to make a virtue of necessity and aim at a 
selection of articles which would reflect the diversity of topics and research 
methods in today’s anthropology of law in the Netherlands and Flanders.  

The contributions to this special issue can be distinguished in three groups. 
The first cluster, consisting of four contributions, deals with local land tenure 
systems and/or conflicts about access to land. We may probably say that the 
                                                            

 
12  Many introductions to legal sociology, perhaps unconsciously, assume a distinction 

between law and society. Titles are for example Law and Society (Vago), Law and 
Society. An Introduction (Barkan, 2008), Law and Society. A Sociological View 
(Schur, 1968), Connecting Law and Society (Kidder, 1983), Law/Society. Origins, 
Interactions, and Change (Sutton, 2001), Understanding Law and Society (Travers 
2009). 

13  See for example Nader (1997) with ‘Law in culture and society’, and Lawrence 
Rosen who could just as well have titled his book ‘Law as Culture’ (2006) as ‘Legal 
Culture’ (or even better, since he covers modern and traditional law, as ‘Legal 
Cultures’). 
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Dutch attention to customary land rights is a strong one, even though we know 
of course that access to land and natural resources is also prominent elsewhere 
in research, just because it is a contemporary social problem. Hoekema analyses 
how ideas about customary and communal land tenure arrangements have 
developed over the past fifty years. The critical focus in this article is on 
Western and international development agents. They used to see the customary 
framework in third world countries as backward and blocking development. 
Today, however, they are more willing to experiment with legalizing local 
tenure arrangements. Hoekema analyses the case of Mozambique to assess 
whether there is a future for official legal pluralism in land tenure governance. 
Ubink’s contribution, based on extensive fieldwork in a peri-urban area in 
Ghana, signals that policy makers interested in customary tenure systems 
should be aware of issues of social differentiation and inequality. There is a 
tendency to analyse customary tenure systems in terms of negotiability and 
flexibility. Ubink’s research, however, indicates that the image of relatively 
open, negotiable and adaptive customary systems of landholding and land use 
may be based on an overestimation of people’s agency and may obscure 
processes of exclusion, deepening social divisions and class formation. We 
could read Ubink’s article therefore as a warning for the experimenters with 
legalizing local tenure arrangements in Hoekema’s article. The next article in 
this cluster, also based on long-term fieldwork, lives up to the legal 
anthropological characteristic of clarifying apparently simple problems by 
showing that in reality they are far more complex. Nijenhuis started her 
research – a detailed case study of a dispute in the Sahel in central Mali – from 
the assumption voiced in the literature that conflict over land is usually between 
settled people and newcomers or between herders and farmers, both seen as 
distinct ethnic groups. Nijenhuis draws a detailed historical picture that enables 
her to show the different layers of long-term power struggles that take place 
between – mainly – more powerful ‘first-comers’, e.g. local chiefs. The conflict 
over land is only one aspect of such power struggles, and the land conflict alone 
thus cannot simply be resolved by courts or by incorporating customary law 
arrangements in state legal structures. Moreover, Nijenhuis shows the fluidity 
and negotiability of land rights, and as a consequence, like Ubink, that ‘less 
power’ means you have a greater chance of being chased off your land. Wittek 
and Armstrong use a different, quantitative research design, but arrive at a 
partly similar conclusion: current explanations of ‘tribal’ land conflicts 
overemphasize ethnic divisions. They focus on the long-standing land conflict 
between the Bakiga and Banyoro in Western Uganda. They investigate the 
emic perceptions of the causes of the conflict not only by interviewing people, 
but also by systematically collecting newspaper items on the conflict and using 
questionnaires. Their findings indicate that members of both ethnic groups 
agree that the salient root causes are political in nature. They further show that 
opposing views on the causes of the land conflict mainly relate to differences in 
status of the people in question. Independently of their ethnic affiliation, high 
status civil actors have a different perspective on the causes of the conflict as 
compared to low status farmers. 
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In other contexts and conflicts, ethnicity and identity may come full play. 
Ideology in the form of dominant discourse or dominant law may help in the 
construction of arguments pro or contra claims for better treatment or 
legitimating power. In the second cluster, containing of two articles, rights to 
natural resources are present, but the focus of the research is on discourse and 
ideology. Bakker analyses how Dayak in the Indonesian province of East 
Kalimantan have mobilised Dayak indigeneity to substantiate claims to natural 
resources. Rather than referring to the international discourse of indigenous 
peoples’ rights, Dayak representatives use a discourse of Dayak as Indonesian 
citizens who were wronged during the Suharto era and demand redress, and 
they present ethnic violence as a real threat. Bakker argues that this strategy has 
been successful, but has its drawbacks as well. Köhne analyses how the 
Chiquitane community in Lomerió, Bolivia, uses law to deal with problems in 
their relationships with the state and other non-indigenous outsiders, but also 
with regard to internal issues. In their struggle to secure access to land, 
indigenous people use both state law and non-state law. Köhne distinguishes 
analytically between three ‘layers’ of law: the rules; how concrete social 
relationships take shape in relation to these rules; and how law is used to 
legitimate power relations. Köhne applies this analytical framework to his data 
on the use of law in village and territorial governance practices in Lomerío. He 
concludes that both village and territorial authority are important mechanisms 
that influence actual access to land, and that the ideological layer of law shapes 
these mechanisms in particular. 

The two contributions in the third cluster explore how state and non-state 
law collide or interpenetrate in situations of legal pluralism. The perspective in 
both contributions is quite different, though. Simon Thomas is interested in the 
question what happens to the process of interlegality – that is, the two-way 
influencing of different legal orders – in a situation of formal legal pluralism. 
His contribution is based on a case study of a homicide in the indigenous 
community of La Cocha in Ecuador. In accordance with customary law, local 
indigenous leaders punished the culprits with a purification ritual. However, the 
national judiciary overruled their verdict and the culprits were convicted to 
imprisonment. This case reflects the current legal state of affairs in Ecuador. 
Ecuador legally recognized indigenous jurisdiction and customary law in 1998, 
but all attempts to develop a coordinating law or jurisprudence have failed so 
far. Simon Thomas theorizes that situation of absence of conflict rules. In 
Kusters’ article, to the contrary, a very old conflict rule is central, albeit not one 
of state law. Kusters focuses on the way in which different normative orders are 
internalised and experienced by Jewish orthodox women in Antwerp. Basing 
herself on a thorough study of the relevant literature and on interviews, she 
shows how women attach major importance to Halacha, the Jewish religious 
law. Within the Jewish communities of Antwerp, this manifests itself in the 
organisation of a judicial system independent of the Belgian state. This raises 
questions as to how these two legal spheres relate to each other: Do these two 
legal spheres ever collide and if so, how is such a conflict dealt with? Instead of 
answering that question from the perspective of state law, Kusters finds that the 
women refer to the Halachic dictum of Dina de Malkhuta Dina (the law of the 



20 Wibo van Rossum and Anita Böcker 

 

kingdom is the law). This conflict rule in Jewish law ensures that Halacha does 
not play second violin to state law. A high level of social control in the 
Antwerp communities further ensures that the holy yoke of the Halacha is 
worn with love. 
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Communal Land Tenure and Development, is there a 
Future for Official Legal Pluralism?  

Andre J. Hoekema  

Introduction 

The Dutch minister for development aid recently visited Surinam, where he 
heard again the decades-old complaint of an indigenous leader: We still have 
no official right to our ancestral territory, where we have lived and survived for 
ages, where we practise our communal way of management of the resources we 
need.1 The headman asked for official title, for legalization of their ancestral 
land right, to be able to defend themselves against constant encroachments 
from the state and other outsiders.  

This complaint, which can be heard all over the globe, has a tinge of irony 
in it. Introducing official, state-organized land rights has been the standard 
recipe for development, particularly at the country level, since the very begin-
ning of fully fledged development aid in the early 1960s. But what a world of 
difference there is between the early development recipes and the kind of legal 
aid requested today by the Surinamese local leader. In the early 1960s, granting 
official land rights meant formally abrogating all local tenure arrangements and 
replacing them with individual property, title and cadastral registration. 
Rational actor-based economic reasoning stressed the role of the dynamic, 
individual farmer who would be the main agent of economic growth if only he 
is provided with clear and state-guaranteed individual property rights. The 
headman is not asking for individual property, however. He is asking for 
protection against outsiders, both the state and colonists. He is almost certainly 
asking for state legal recognition of the communal features of the existing local 
tenure arrangements – in other words he is asking for a communal title, under 
the banner of which his people will determine their own development. He 
stands a good chance of success. Not only has the Inter American Court of 
Justice already severely reprimanded Surinam for not giving the indigenous 
peoples of Surinam communal (collective) title to their ancestral lands,2 this 
approach now has far more supporters than before, also in circles of Western 
experts and consultants busy in development projects. Now the one-size-fits-all 
recipe of going for private property to bolster economic development in Third 

                                                            
 

1  See Het Parool, October 18, 2008. 
2  Inter-American Court of Human Rights, Case of the Saramaka People v. Suriname. 

Series C No. 172 (2007), IACHR 5 (28 November 2007). For the text of the judg-
ment see website www.worldlii.org/int/IACHR/2007/5.html.  
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World countries has gone. Today, consultants, multilateral donors, policy-
makers in Western ministries as well as the development elite in Third World 
countries have found merit in respecting some aspects of local communal 
tenure arrangements.  

This respect for local tenure arrangements was not around 20 years ago 
when in 1988 Groningen legal anthropologist Els Baerends wrote a research 
proposal to be executed jointly by Groningen University and the University of 
Ouagadougou, Burkina Faso. Its focus was an in-depth assessment of the life of 
communal land tenure arrangements in some parts of Burkina Faso. The 
proposal stressed the need to obtain sound knowledge of the present practices, 
principles and decision-making authorities through which access to land, its 
use, its management, its transfer, and its redistribution were regulated.3 Theor-
etically, the author called attention to the ‘interaction des regimes fonciers 
local et national’ as a guiding principle to study local land tenure (Baerends 
1988: 20) This view has now become common sense. One has to perceive local 
tenure arrangements, as part of what one can call local law, not as an eternal, 
static phenomenon, isolated from outside influences, but instead as a fluid 
entity in constant flux, particularly through frequent interaction with, and often 
pressure by other worlds like the policies and laws of the national state4. Also 
population pressure, land scarcity and attempts to intensify agricultural produc-
tion play their role in producing traditional tenure changes, as do general 
economic influences like the coming of large-scale, multinational exploiters of 
natural resources. Obviously, what Els Baerends wanted was to provide 
detailed insights into the features of the local communal tenure to push the state 
government departments to reform the land law, not in the old style of negating 
and doing away with local law, but recognizing it, perhaps amending a point or 
two, ultimately writing new land law regimes on the basis of local institutions. 
This way of approaching land reform (at the country level) tries to steer a 
middle way between doing nothing and condoning local arrangements to do the 
job on the one hand, and ruling out every bit of the local communal regime on 
the other. I could call it a third way of providing land rights for development. 

                                                            
 

3  I presume familiarity with the concept of communal, or better: community-based, 
land tenure (or broader: resource tenure, also referring e.g. to water and fish re-
sources). Let me define this institution of communal ownership of land as a complex 
of values, practices and procedures developed and enforced within a specific non 
state community or people, regulating legitimate control and management compet-
ences as well as use, transaction and inheritance rights over a variety of forms of 
land like arable land, grazing areas, trees, forest, reserve lands, waters etc., thereby 
combining rights in the hands of individuals, families, clans and the community 
itself or its authorities, often in the form of rights that with regard to a specific piece 
of land overlap in time or in place. See variations on this definition and further 
details in my essay ‘Communal land tenure: the concept and its historical defeat 
against capitalism’, in Hoekema 2008: 57-87. See also Van de Sandt 2007: 24. A 
useful characterization of ‘customary tenure’ or community based (land) tenure can 
be found in Fitzpatrick 2005: 454. 

4  Interlegality is the key word now.  
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Perhaps the terminology an intermediate way captures this kind of legalizing 
local land tenure arrangements even better.  

Els Baerends was ahead of her time. Her report came precisely at the time, 
the end of the 1980s, when the Washington Consensus reached its finest hour, 
the heyday of what has been called the New Law and Development movement 
(new L&D). Communal land and resource tenure, local law and authority, came 
to be seen once more5 as backward institutions, blocking economic growth in 
the countryside. The Groningen-Ouagadougou project came too early, and it 
stands to reason that it was never implemented. It got lost in the drawers of 
some agricultural or justice department over there. But nowadays, this project 
would have been in the vanguard of bilateral or multilateral development 
cooperation. Communal land tenure is back as a serious alternative to the intro-
duction of private property cum registration and cadastre. There might be a new 
future for local law, particularly communal land tenure – ‘might’ because its 
present-day acceptance, in development circles at least, is not without 
ambiguities, as we shall see.  

In what follows I hope to deal with two topics. First of all my ambition is to 
summarize the crooked history of development theories, policies and philo-
sophies, concentrating on the way socially existing institutions of communal 
land tenure are faring within the minds and habits of the Western bi- and 
multinational development agents. In a way this provides the context within 
which a more specific question would be, how legal pluralism as a social fact is 
doing within development projects. The main part of what follows is dedicated 
to this history of development interventions, law and local communal tenure 
arrangements (sections 2-5).6 

Secondly, on this descriptive basis I want to tell the future and to speculate 
about chances of de facto legal pluralism regarding land tenure becoming an 
official element of state law: official legal pluralism, as well as point to some 
crucial conditions which further or impede such pluralization of legal orders of 
developing states (sections 6-8). A general introduction to this matter of 
forecasting is given in section 6. To get a more specific view I then will analyze 
a particularly interesting case of land law reform along the lines of the 
third/intermediate way, the case of Mozambique (section 7). In section 8 follow 
some brief reflections whether or not this experiment in Mozambique will 
indeed offer real opportunities to local communities to manage their lands their 
way and thereby will promote official or formal legal pluralism not only on 
paper but as a reality on the ground. My preoccupation is less about urban 
tenure problems and mostly about rural matters, while within this restriction I 
will pay most attention to the fate of smallholders.  

                                                            
 

5  This ‘once more’ will be explained below (section 3). 
6  Parts of what follows in these sections is taken from my essay ‘Some reflections on 

modernity and law today, or: the fall and rise of Legal Pluralism’, in: Hoekema 
2008: 3-56. 
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Development and Law in the Early Days till the Late 1980’s 

Now follows a sketch of what went on before the New Law and Development 
movement alias the Washington Consensus came to the fore and before Els 
Baerends developed her project. 

After World War II and more so after the decolonization of many African 
and Asian countries in the late 1950s, development aid7 was provided by the 
West to what later came to be called the Less Developed Countries (LDCs). 
This development aid was not restricted to former colonies but also covered 
e.g. the Latin American continent. Targets of this aid and the way it was pro-
vided – that is: the concept of development itself – were derived from ‘modern-
ization theory’. In this theory a surprisingly important place was assigned to 
law, that is, law understood in the sense of Western, particularly USA law, and 
more importantly legal thinking. Partly, this development cooperation aimed at 
rolling back communism in recently decolonized countries as well as in Latin 
America;8 partly, as was suggested later, it responded to specific concerns of 
the Western countries themselves.  

The societies targeted were and often still are intensively legally plural, 
being multiethnic and multinational societies. Local law and local authority 
often reigned supreme, quite independent of national law and authority. In the 
beginning of the 1960s, these local institutions were frowned upon by national 
authorities because the chiefs and other, often religious authorities were per-
ceived as competitors for the new post-colonial power holders, as promotors of 
ethnic differences and hassles, and as a threat to the forging of a kind of 
national identity.9 At the same time development agencies and national depart-
ments settled on a specific view on development which was neatly defined once 
in Senegal: In the preparatory notes about the first Land Law issued by the 
newly independent Senegalese government in 1964, traditional leaders and 
local (‘customary’) law were formally cut out and abrogated because ‘the 
customary framework is backward; it offers no possibility for creative 
investment and blocks all modern development’ (Golan 1990: 20).  

So the one and nearly exclusive option in the early 1960s was the intro-
duction of private property, a notorious failure in Kenya as has been described 
several times (Shipton 1988). Generally, Western law would have to be 
introduced together with other measures all aiming at modernization of the 
institutions and mentalities of an LDC. Another option was, at least in Africa, 
to go for a ‘typical African way’ of reorganizing relations around land and 

                                                            
 

7  In these early days this aid was called ODA, official development assistance 
(Newton 2004: 2) 

8  USA President Kennedy called for an ‘alliance for progress’ in a speech delivered in 
Uruguay in the year 1961.  

9  Reflecting on the many countries where till today ethnic rivalry and tribal favoritism 
are dominant features of the political institutions, one can seriously question if the 
postcolonial elites wanted to forge a national identity or just replace the sitting elite 
to the benefit of themselves. See a recent study by Wrong (2009) on events in 
Kenya.  
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clearing the mess wrought by colonial authorities, as was done in Senegal 
where, despite the firm words just cited, the law makers avoided private 
property and introduced instead a kind of tenure with communal features, with 
use rights as its centre piece, while indeed abrogating – on paper – all tradi-
tional authorities and introducing new state-controlled agencies: rural councils 
covering a range of villages. Matters of access to land, transfer to heirs, taking 
and assigning of pieces of land, land management, etc. would be regulated and 
decided upon by these new councils. While hardly any specific rules were 
given, it was understood that these councils would build on local ‘customary’ 
practices as far as possible.10 This in itself could be qualified as an early 
example of a third way but heavily overlaid by new state-introduced and –
controlled bodies. Despite the rhetoric of building on local law, it is not sur-
prising that where communal tenure survived, it was mainly in areas without 
much economic and population pressure and without political interest as a 
reservoir for voters. Elsewhere occasional council decisions and rather arbitrary 
grounds for the withdrawal or assignment of use rights made inroads on still 
functioning customary arrangements. Therefore, a fairly unpredictable mix of 
official, often capricious rulings and local traditional practices resulted from 
this early initiative to introduce a new land law for (rural) development in 
Senegal (Hesseling 2009).  

Returning to my theme, the original ‘Law and Development Movement’, we 
know that it was largely worked out in the USA in the 1960s and had an 
amazingly short life. From the early 1970s onwards, scholars in the Western 
countries turned away from this paradigm. It was tarnished not only as a failure 
in practice but also as deeply ethnocentric in theory. (Trubek & Galanter 1974; 
Tamanaha 1995). As a consequence of this critical stance, a new philosophy, 
almost the reverse of the former L&D movement, showed up in development 
circles in the 1980s. Those were the days of the so-called dependency theory 
with its many offshoots. A common element is a different concept of modern-
ization and a different view on the causes of underdevelopment, which was 
largely seen not as the product of backwardness but as the product of Western 
domination and the plundering of resources like minerals, oil and agricultural 
raw materials. In one of the strands of this critical movement, stress is laid on 
local or ‘community-based’ institutions, like local law and local traditional 
authority, as positive conditions for a favourable outcome of development plans 
in LDCs. Legal pluralism, after all, is no longer held in contempt but is seen as 
a beneficial element in the set-up of societies. Sometimes it is even seen as an 
asset which provides these societies with a deeply layered source of cohesion 
and a healthy barrier against the ‘mcdonaldization’ of society. But dependency 

                                                            
 

10  However, the law text itself does not mention this ‘understanding’ and only provides 
that farmers' rights and the assignment or withdrawal of such rights as well as the 
transfer and bequeathing of the use rights would be regulated by the Council and its 
president (Loi no. 64-46 relative au domaine national; décret no. 72-1288 du 27 
Octobre relative aux conditions d’affectation et de disaffectation des terres du 
domaine national comprises dans les communautés rurales). 
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theory is not without internal inconsistencies and countercurrents, and finally a 
rather important mainstream counter-reform took over, from the mid-1980s 
onwards.  

The counter-reform stressed again that Western-style law should be one of 
the main conditions for development, this time via concepts like Good Govern-
ance and the Rule of Law. When these notions came to dominate the lending 
policies of the World Bank and IMF, they were called: ‘the Washington 
Consensus’. Scott Newton (2004), who aptly summarizes the whole history of 
Law and Development, calls it the ‘revivalist moment’ (not ‘movement’, ajh). 
Others label it the new law and development movement (‘New L&D’, Rose 
1998). Legal pluralism again lost the appeal it had for a short while. This new 
L&D strikes hard at Els Baerends’ 1988 proposal to take communal land tenure 
in Burkina Faso seriously.  

But in the last 15 or so years, we have entered the era of the ‘Post 
Washington consensus’ (Stiglitz 1998) or simple ‘the Post Moment’ (Newton 
2004: 6) in which interest in communal land and third ways to land reform is 
making a comeback, as we shall see later on (section 4). First, let me sketch 
more extensively the New L&D and its stand against communal land tenure.  

The New L&D and the Fate of Communal Land Tenure 

In the New L&D, Western-style law and institutions of government are back as 
major tools for promoting economic growth in Third World countries. What 
about communal land tenure as a widespread, non-state regime of regulating 
access to, use of and management of land?  

As this new L&D stresses the energizing and dynamizing role of markets, it 
stands to reason that vast territories under communal tenure are perceived with 
suspicion. Under those regimes farmers are not free to sell or even to lease out 
their plots, and certainly not to outsiders. Moreover, their use right is con-
ditioned on being a member of a specific community and paying the commun-
ity what it is due: in case of need of other families or of the community at large, 
these use rights may be taken, changed, reduced, etc. Under these conditions, 
neo-liberals would argue, title holders have little security of keeping their plot 
for many years to come, which quenches their interest in investing in the plot. 
Banks are not willing to provide loans to such farmers as no solid collateral can 
be offered. These lands are seen as no-go areas for economic initiatives. In 
those days (the late 1980s and part of the 1990s), the neo-liberalism of the 
World Bank and other donors wanted to do away with such enclaves of 
traditional, non-Western ways of living.11 One expected fierce opposition from 
these donors to the aspirations of various communities, particularly indigenous 
ones, to obtain official rights to what they call ancestral lands, to obtain a form 
of collective ownership over their lands. For the same reason, the idea that such 

                                                            
 

11  Already before the 1980’s the World Bank came out strongly in favor of freehold 
tenure and individual titling while defining communal forms of land tenure as 
economically inefficient (World Bank 1975).  
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communities freely define what they consider to be a healthy development for 
their people did not find favour with the national authorities and the big donors. 
On the contrary, facilitating entry into markets was the main recipe for the 
development of the impoverished indigenous communities12 and the rural 
population in general. The loan conditions imposed by the World Bank on the 
highly indebted countries envisioned this kind of neo-liberal development and 
were called ‘structural adjustment plans’ (SAP in jargon), which invariably 
asked for land tenure security to be brought by private property regimes. Many 
countries suffered an economic and financial breakdown (the ‘debt crisis’ of the 
late 1970’s and early 1980’s) and the Bank saw as its main cause far too much 
state intervention in the economy. Therefore, through the conditions attached to 
the SAP’s the Bank tried to liberalize markets drastically, cut back the state and 
open up space for free market transactions in land too (Tshuma 1999). Trubek 
(2003: 9) summarizes the dominant developmental thinking as involving a 
change from state-regulated economy strictly within national borders to ‘a fully 
open global economy with minimal state involvement and free flow of goods 
and capital across national boundaries’.  

There is one ‘but’ here. Neo-liberal policies are not waging a full-scale war 
against local non-Western communities. While trying to roll back the state and 
have markets and prices act as the compass for dynamic entrepreneurs who 
were supposed to bring growth, attention was paid to old lessons drawn from 
the appalling failures of top-down, centralized state policies. Participation of 
local ‘stakeholders’, decentralization of state power to lower levels, co-manage-
ment of natural resources13 are notions that have already been catchwords for 
20 years in setting up effective policies of water management (irrigation 
projects) and sustainable management of natural resources (forests, rehabilita-
tion of erosion-prone slopes or overgrazed grasslands). For instance, radical 
decentralization efforts in Cameroun were part and parcel of a structural neo-
liberal adjustment program of the World Bank in 1992 (Etoungou 2003). 
Because of such decentralization, local groups, indigenous peoples like pygmy 
communities, have had a chance to promote their interests, at least on the lower 
level of government. They are taken somewhat more seriously as ‘stakeholders’ 
whose loyal cooperation in state policies is essential for the success of those 
policies.14  

Whether or not these peoples or other communities can take advantage even 
of neo-liberal policies also depends on their strength in the national political 
arena. Indigenous movements are much stronger in, say, Ecuador and Bolivia 
than in Venezuela or Brazil, let alone many Asian countries or Siberia. Pygmy 
organizations are notoriously weak because of the non-authoritarian life ways 
of these communities. This difference in political presence may translate into 

                                                            
 

12  See the last chapter of Assies, Van der Haar & Hoekema 2000, particularly p. 300. 
13  See my article ‘Co-management of natural resources as a means of promotion of 

indigenous autonomy’, in Hoekema 2008: 129-144. 
14  This is also brought out clearly in the case of development policies regarding the 

Borana in Ethiopia (Watson 2003).  
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differences in the set-up of SAPs. In some countries neo-liberal changes may 
go hand in hand with the kind of non-liberal measures like granting land rights 
to local communities and allowing them to exercise some modest degree of 
self-rule. These ambivalent outcomes of neo-liberal policies and of the ‘New 
L&D’ are discussed in the final chapter of The Challenge of Diversity (Assies, 
Van der Haar & Hoekema, 2000).  

One can conclude that the neo-liberal development policies summarized in 
the SAPs of the 1990s wanted to do away with local law, traditional power, and 
communal land tenure regimes. This resembles the old days of the first L&D 
movement. The trend is anti-legal pluralism. But the inevitable decentralization 
– a new item compared with the 1960s – opens opportunities for such distinct 
communities to regain some influence on the local and regional levels, as 
happened in Bolivia through the Ley de Participación Popular, a law which 
gives indigenous peoples and other grassroots communities some formal power 
within the government of the municipality in which they happen to live.15  

Also, neo-liberal policies do not penetrate the remote and marginal areas of 
a country where distinct communities live on the fringe of the dominant 
society. As long as no oil, natural gas or mineral deposits are suspected to be 
lying in wait over there, these communities are left alone to continue to live 
under their own institutions of law and governance. As already mentioned, 
these institutions often have no official recognition, they do not exist in the 
eyes of the dominant politicians and lawyers, but they do exist on the ground. 
This, then, is a situation of unofficial, empirical, (de facto) legal (and socio-
cultural) pluralism which lasts until this territory gains national/international 
economic value. 

So far for the Washington consensus.16 What comes next?  

The Splintering of the New L&D: the Institutional Turn and the ‘Post 
Moment’ 

From 1995 onwards slumbering criticism of the Washington Consensus gained 
strength. It arose on so many sides and addressed so many different items that 
the effect was like a splintering of the Washington Consensus (Newton 2004: 
8ff gives the full story).  

It was shown that the new L&D development orthodoxy is not as neutral as 
it seems. Economic growth of the kind aimed at is not good for everyone, it 
does not favour all peoples and classes of society equally. New L&D proceeded 

                                                            
 

15  For this ambivalent Bolivian approach, see Assies 2006. 
16  Although the Washington Consensus primarily targets economic growth by 

instituting market principles, it also contains elements which initially please those 
development bodies and organizations that associate themselves directly with the 
needs of the poor. Notions of the Rule of Law and Good Governance, the idea of 
containing the capricious and corrupt behaviour of state officials, could also be 
mobilized to protect the poor against arbitrary seizure of their land and citizens 
against police brutality and infringements of their human rights. 



Communal Land Tenure and Development 
  

  

31

on the assumption of an absence of ‘distributive effects’, meaning that there 
would be no impact on the relative socio-economic positions of all peoples and 
classes of society. It was all about economic efficiency, not about social equity. 
In other words, the new model of L&D was assumed not to touch issues of 
social justice, it was a kind of ‘above the parties’ approach: going for economic 
growth would not only favour the rich but in the long run also the poor through 
the ‘trickle down effect’. But Kennedy (2003), McAuslan (1997), Von Benda-
Beckmann (1994), Stiglitz (1998, 2002) – among many others – proved these 
assumptions to be flawed. Just going for markets, for the economically oriented 
rule of law and for good economic governance is not a neutral matter, good for 
every society everywhere. This policy does not automatically alleviate a very 
unequal division of average income over the various segments of the popu-
lation; on the contrary, this policy tends to make the rich even richer without 
the poor getting any benefits. This is well documented by Kay (2008). 
Improving the legal and governmental framework needed for export-driven 
growth does not automatically mean better justice for the rank and file either.17 
Moreover, the New L&D catchwords are inherently ambiguous and do not 
show a clear, uniform way forward. Policies in the name of these ideals contain 
choices as to which groups in society to favour, which groups to marginalize, 
which groups or entities to see as the prime movers towards development and 
growth, and which groups to condemn as backward or parasitic.18  

The general notion in the new L&D that less government means better 
chances for development is criticized too. Reform of administrative law to 
provide for better economic governance cannot be achieved without a constant 
and active presence of state action and a wealth of new legal regulations 
(McAuslan 1997: 40-41). 

Another potentially very negative effect of cutting back the state and 
leaving commerce – and the economy in general – completely free, has been 
brought to public attention by Chua (2004). It is well known that in many 
countries shops and other relatively small-scale commerce rest firmly in the 
hands of some minority group within a majority of another ethnic or at least 
socio-culturally different group, like Chinese shopkeepers in Indonesia. The 
moment the government lets go of any kind of market regulation, one may 

                                                            
 

17  Thomas Carothers (2003: 11) wrote: ‘A key belief animating some programs of 
commercial law reform in authoritarian or semi-authoritarian contexts is that if 
international aid efforts can help improve the quality of justice on commercial 
matters, this will augment justice in other domains, and thus represent a kind of 
stealth method of promoting the rule of law in a broader political sense’. He then 
writes that this belief is false. The belief that better justice for the business people 
also means better justice for the ordinary people turns out to be unfounded 

18  Joseph Hanlon (2002), writing on ‘The Land Debate in Mozambique’ features as the 
subtitle: ‘Will foreign investors, the urban elite, advanced peasants or family farmers 
drive rural development?’ This list illustrates the point that any development 
concept implies socio-political choices. 
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witness a violent outburst of, e.g., anti-Chinese sentiment.19 This is the thesis of 
Amy Chua’s book World on fire, with the telling subtitle: ‘How exporting free 
market democracy breeds ethnic hatred and global instability’.  

Here sometimes the history of the Asian Tigers is invoked to strengthen the 
critique of cutting back the state. The economic upswing of the Asian Tigers is 
considered a case not of purely market-led economic growth with open 
frontiers and a very small state but rather of a huge amount of state regulation, 
selectively closing the borders, introducing price policies, defining economic 
targets particularly for potential export industries (‘national champions’), 
organizing and even running state enterprises.20 

So the Washington Consensus altered its presentation. At first glance, it 
doesn’t look like change. ‘Good Governance’ and ‘Rule of Law’ remain on the 
agenda, even more so after the World Bank report, Governance and Develop-
ment (1992). SAPs keep urging states to downsize rapidly, to lay off the bulk of 
the civil servants, to privatize industries, to stop food subsidies, and they were 
still imposed on various countries like Malawi.21 Legal consultants kept 
traveling over the globe, but the content of what is perceived as the ways and 
means for development is changing. Three such changes are worth mentioning: 
 A new, more active role for the state. Healthy development implies an 

active role of the state that must facilitate development; see the Asian tigers. 
‘The choice should not be whether the state should be involved but how it 
gets involved’ (Stiglitz 1998: 25). Serious social problems like strong social 
inequalities and persistent discrimination of minority groups or of the poor 
in general have to be tackled by the state, which has to make a comeback.  

 Historical differences between countries, even between regions, have to be 
taken into account. Every country, even every region within a country, has a 
different social make-up, a different way of doing things, of living and 
surviving, in short, a different set of institutions, practices, customs. These 
institutions influence people’s world view, outlook and behaviour consider-
ably (see below). These differences in relevant social and cultural circum-
stances have to be taken into account when designing development policies. 

 Development is defined more broadly, not just economic growth but also 
sustainable social relations, e.g. avoiding extreme gaps between the rich and 
the poor, avoiding cleavages in society, fighting discrimination, seeing to 
the sustainable use of natural resources, caring for democracy and the 

                                                            
 

19  Compare recent reports about ethnic hatred and strife in Kenya , in the periodical 
about development cooperation, produced by the Dutch ngo NCDO: Internationale 
Samenwerking (IS), March 2008, p. 12-14. 

20  See Törnquist 1999: 88 ff. Ironically, a severe financial crisis hit the Asian tigers in 
1997, which casts doubt on the merits of the Asian model of economic development 
and its typical pattern of very close cooperation between state technocrats and semi-
state big conglomerates of enterprises. See the book by Antons and Gessner (2007), 
which carries as its sub-title: ‘Law reform in Asia since the Crisis’. 

21  See the study of the effects of these conditions imposed by the World Bank on 
Malawi’s government in the years 1995/6 by Anders 2005.  
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freedom to organize yourself in free associations, NGOs and other elements 
of ‘the civil society’. Amartya Sen’s (1999) definition of development as 
freedom becomes popular (Newton 2004: 7).  
 

An influential aspect of this change of the average development actor’s mind-
set is the so-called neo-institutional economy, particularly as forged by North 
(1992).22 This economist underlined the fact that human behaviour, including 
economic behaviour like engaging in transactions or renting out your plot of 
land (or not doing so), is heavily influenced by the prevailing patterns of life, 
the institutions, the social and cultural set-up of a particular society or even 
sub-region.23 Let us examine the institution of communal land tenure. Mostly, 
this regime of land rights, often without official recognition, binds people to 
their community, which perhaps seems a burden on them, but on the other hand 
it provides the smallholders with guarantees against losing their land, losing 
their means of survival. A communal land tenure regime provides them with 
social security. Introducing market-oriented private property (assumed to be the 
one and only means to promote economic behaviour and dynamic investments 
in the land) means uprooting such a communal regime and the social security 
that goes with it. People will resist and not come forward to obtain private 
property titles for fear of losing this kind of social protection.24  

So, it is not just a rational calculation of what you stand to gain or lose in 
strict economic terms when pondering whether selling your land is more 
advantageous than keeping it. People’s sense of justice, of fairness, of social 
welfare plays an important role in these ‘calculations’. Not the isolated, 
economically self-interested person but the social person, in his social and 
cultural surroundings, (dis)trust and solidarity, is the main player in so-called 
economic transactions, also involving behaviour on markets. Neo-institutional 
economists stress transaction costs, which are the costs to establish contacts 
with others, to get the correct information about the value and socio-legal 
position of, e.g., a piece of land, to bear problems of enforcement and solve 
conflicts over the deal. Higher transaction costs means fewer transactions and 
therefore fewer chances for economic improvement. In the New L&D 
movement the economists reason that providing people with clear, full, unen-
cumbered property rights plus solid registration and independent judiciary 

                                                            
 

22  See also Törnquist 1999, chapter 10. 
23  A rather metaphorical shortcut for a definition of institution is given by Törnquist 

(1999: 87): ‘the more or less formalised rules of the game in a society’. North (1989: 
1321): ‘rules, enforcement characteristics of rules, and norms of behaviour that structure 
repeated human interaction.’ I myself prefer a more elaborated one: ‘a complex of rules 
(norms), principles (values), procedures that determine an interlocking whole of social 
positions and roles geared towards specific tasks, providing also the basic orientations 
that give direction to the execution of that task, through which complex of rules, 
principles and procedures a social need of a particular community has to be and 
normally will be fulfilled’; see my article ‘Communal land tenure, the concept and its 
historical defeat against capitalism’, in Hoekema 2008: 57-88.  

24  See the rich and vivid description of these fears and problems by Platteau 1996. 
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would lower transaction costs and favour markets. This would open up chances 
that more dynamic farmers would buy or lease land from backward, traditional 
ones. But in the new institutional thinking, the concept of transaction costs is 
expanded considerably to take into account the ‘subjective’ factors I just 
mentioned. Such subjective factors come to be seen as part of the social and 
cultural features of the country, or a specific region or even a community 
within it: the institutional framework.  

This different institutional background, then, has to be taken into account in 
the design of new political and legislative approaches to provide smallholders 
with titles which might promote an economic upsurge in the rural parts of the 
country. It may be wiser not to go for private property but to look for ways to 
support and recognize the communal land tenure regime (or parts thereof). That 
would be the message of the neo-institutional economists. Ensminger (1997: 
191), who wrote an article in a book honouring North, concludes that in the 
field of how to organize land rights, there is a ‘need for formal institutions to 
build upon informal institutions’. This means that local communal regimes will 
not have to be replaced but adapted. This is ‘the third way’ – or ‘the inter-
mediate way’ – I mentioned earlier. 

Participation now gains the character of a buzzword (again). But this is not 
just rhetoric: development projects themselves are also slowly changing in the 
direction of being more responsive to the needs of the ordinary people. It 
remains to be seen, however, to what extent real-life projects concord with 
development philosophies pronounced for some world audience.  

We may summarize this new approach by recalling the Washington 
Consensus slogan: ‘get the prices right’; the neo-institutional economy would 
preach: ‘get the institutions right’.25 

                                                            
 

25  Up to this point we have discussed rural policies for economic growth in the 
countryside (land rights). For other parts of a national economy the neo-institu-
tionalists have a recipe too. Also in the economic field of foreign investment, 
promotion of industry and international export, the development policy would have 
to be adapted to the prevailing institutions. The new approach emphatically stresses 
that ‘the quality of a country’s institutions determines the economic outcomes’ 
(Stiglitz 1998: 29). Take the matter of the social and cultural conditions needed for 
doing business not just with your kin’s people or with fellow members of the same 
ethnic group but between people who do not know each other and are not linked by 
clan or group ties. How do you prevent widespread, short-term, cheating behaviour? 
How do you foster trust between people who are strangers to each other? To foster 
such trust, institutions are needed which promote and maintain the kind of general 
morality needed for this. No policies for economic growth will produce success 
without also addressing this problem – among many other problems, all concerned 
with the need to piecemeal and country specific reconstruction of elements of the 
particular state and/or society. Many examples to be found in McAuslan 1997. 
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Where is Legal Pluralism in Matters of Land Tenure and Development 
Going Now? 

We should not think that the new approach will automatically lead development 
actors and governments to promote socio-cultural differences, to re-establish 
local leadership like chiefs as officially recognized authorities, to facilitate 
formal legal pluralism by officially granting, in national law, an important role 
for local customary law in the regulation of land relations in the countryside. 
After all, the institutional turn in development theory is not pleading primarily 
for bottom-up and grassroots initiatives, is not about facilitation and empower-
ment of the local communities, is not urging local communities to create their 
own definitions of and goals for development, but primarily rests on top-down, 
state-led reconstruction of institutions for development through facilitating 
markets (see Newton 2004: 7, footnote 10). In this respect there is not so much 
difference between the Washington Consensus and the post-Washington 
Consensus. McAuslan (1997: 43) characterized the Washington Consensus 
itself as purely geared towards bringing countries into the global economic 
market. ‘Governance is seen as being that form and process of government 
which facilitates the operation of the market.’ The concern of these big donors 
is only ‘with that part of the economy of a developing country which can be 
integrated into the global market economy’. And ‘rhetoric might hint at a wider 
meaning of the term [good governance, ajh] and a wider use of law as a tool of 
social and political development but little is being done to that end in practice’. 
This criticism helped to pry the Washington Consensus open and pave the road 
for policies more adapted to national and local variation, but nevertheless this 
kind of goal has not undergone much change in the post-consensus era.  

Let us pursue this argument in the area of economic growth in the 
countryside and the fate of rural communal land tenure. How do proponents of 
the World Bank, who are now taking the neo-institutional track, approach such 
regimes? While acknowledging that non-state customary tenure regimes can 
provide sufficient tenure security, Deininger, the author of the 2003 World 
Bank report Land Policies for Growth and Poverty Reduction, suggests a rather 
strong reconstruction of the local situation. He pleads for a remake of local 
practices, to change them into clear-cut rules. He wants to renovate local 
authority structures into a more accountable and transparent way of decision-
making. The Rule of Law and Good Governance do have to be brought to the 
local communities as well, but preferably in a step-by-step approach and not in 
one stroke.26 This way of official upgrading of communal tenure arrangements 

                                                            
 

26  To get the flavour of Deininger's approach I quote him in full (2004: 6): ‘In 
customary systems, legal recognition of existing rights and institutions, subject to 
minimum conditions, is often more effective than premature attempts at establishing 
formal structures. Legally recognizing customary land rights subject to a deter-
mination of membership and the codification or establishment of internal rules and 
mechanisms for conflict resolution can greatly enhance occupant’s security.’ Further 
down he urges the recording of land transactions in writing. While some of these 
recommendations are sound enough, the thrust of this approach is to recognize local 
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has a double face. On the one hand it means recognition and acceptance of local 
ways of dealing with land and the legal introduction of a plurality of property 
institutions, the local and the national ones. On the other hand, various of the 
central features of such communal arrangement are rejected and replaced by 
models of governance that are carbon copies of the dominant regime. This 
approach smacks more after incorporation and assimilation of local institutions 
than after recognition of local, communal land tenure. It does not leave much 
space for official (formal) legal pluralism in matters of governance of land at 
the countryside.  

Frankly, one has to admit here that local regimes of land tenure are not 
necessarily miracles of transparency, equity, justice and responsiveness. They 
regularly hide practices like not allowing widows to inherit land from the 
deceased husband, which merit attention in the light of human rights and other 
considerations. In the Tanzanian Village Land Act of 1999 in section 20(2), for 
example, a legally binding rule is incorporated to combat such discriminatory 
practices. This article runs as follows: ‘Any rule of customary law or any such 
decision in respect of land held under customary tenure, whether in respect of 
land held individually or communally, shall have regard to the customs, 
traditions and practices of the community concerned (…)’. It then adds: ‘(any) 
rule of customary law or any such decision in respect of land held under 
customary tenure shall be void and inoperative and shall not be given effect to 
by any village council or village assembly or any person or body of persons 
exercising any authority over village land or in respect of any court or other 
body, to the extent to which it denies women, children or persons with 
disability lawful access to ownership, occupancy or use of any such land.’27 It 
still remains to be seen whether such formal prohibition has any concrete effect 
whatsoever, but my point is that no overhaul of the local regime should be 
automatically condemned as a show of elite contempt for distinct cultures and 
non-Western lifestyles. Consider problems with trying to obtain a small credit 
to buy, say, a second-hand tractor. Normally, banks do not want to lend money 
to poor people, particularly when they do not have Western-style property 
papers (and when the risk is high that in case of default, the land pledged as 
collateral cannot be sold because the community members flock together to 
prevent this). Then it is time for the state to step in and organize some special 
micro-credit institution or facilitate the local community to come forward with 
creative solutions like a scheme of community guarantees for small loans. 
These inroads into the local world are not necessarily the same as uprooting 
local communal tenure regimes.  

                                                                                                                                    
 
law temporarily, as an intermediate step, and meanwhile introduce clear rules and 
procedures, i.e. western style legal elements.  

27  This section 20 (2) of the Village Land Act betrays the unusual precision and detail 
with which the Act is drafted. Clearly, the draftsperson had in mind to formulate the 
rules so clearly and exhaustively that no loopholes would be left in its formulation. 
It is the work of a well-known English scholar, Patrick McAuslan. There has been 
much debate in Tanzanian legal circles about whether or not this kind of legalization 
is appropriate to the local (rural) situation. See Manji 2005; Murunga 2005. 
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However, big donors often want a far more ambitious and thorough 
reconstruction of the local institutions. While stepping back from serving the 
universal recipe of private property and recognizing a broader concept of 
development, their reconstruction efforts go far in the direction of assimilating 
local law and authority into the Rule of Law and Good Governance institutions. 
These donors profess that they are looking for intermediate ways and keep 
saying that they want to build new legal structures on informal institutions, but 
the goals are often the same as before: liberating land rights from communal 
bonds and fetters. The land has to become a commodity, rural land market as 
well as credit markets have to be promoted. Traditional communities, distinct 
communities have to be reconstructed as ‘rule of law communities’. This is 
betting on market-based development instead of community-based develop-
ment.28 The dominant economic paradigm seems to stick at the notion of the 
rational actor choosing options that maximizes his welfare mostly in monetary 
terms. But as has often been said (Platteau 1996), prevailing normative notions 
like the need as a community to keep the land together as well as institu-
tionalized forms of solidarity with others, albeit within your relatively small 
community, induce people not to respond rationally to the opportunities implied 
in the market-based development model.  

After this descriptive sketch of developmental policies (sections 1-4) and 
their stand as to de facto legal pluralism (section 5), my second main topic 
awaits further elaboration: what might be the future of such de facto legal 
pluralism?  

Will de facto Legal Pluralism be Elevated into Official Legal Pluralism? 

Will the de facto pluralism be elevated into an element of the dominant legal 
order, in other words, will it be turned into an official legal pluralism, at least in 
matters of governance of rural land? Obviously, it is impossible to predict 

                                                            
 

28  The concept of community based development may be defined (not as a means for 
national development, but) as an end: it ‘strives for a self-sufficiency and endo-
genous growth, and forms of accumulating surplus over which (a local community, 
ajh) has, ideally, complete control. In this way it comes to control both the genera-
tion and the distribution of wealth’ (O’ Malley 2001: 213). Not only indigenous 
peoples in the sense of the international declarations and treaties but also a rich 
variety of other minority culture communities – like in Ethiopia – are wrestling with 
prevailing concepts of development, which often imply the growth of market institu-
tions. While there is no necessary conflict between ‘community-based development’ 
and ‘market-based development’, ‘many indigenous peoples (and other minority 
communities, ajh) find themselves in a dilemma. If they participate fully in the 
market, they have to forget about their customary land tenure systems, their 
practices of redistributing wealth and ensuring equitable access to and sharing of 
resources, and their resource management systems’, as this dilemma is expressed by 
a Note by the secretariat of the Permanent Forum on Indigenous Issues at the UN, 
written by the now chairperson Victoria Tauli Corpuz; see UN document E/C. 
19/2005/4/add. 13. 
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where and how far the neo-institutional trends in the Post Moment of today will 
extend in the daily practice of development cooperation and reforming land 
law. How strong will be the movement towards experimenting with interme-
diate, third, ways to legalize communal land tenure? To get a feeling of the 
future developments, we would have to study carefully the many current 
experiments of building formal institutions on informal ones, particularly in 
matters of rural land rights or land ownership more generally. Among those 
many experiments which are going on now (some already for quite a time) we 
find lots of differences. One difference however stands out, al least in an essay 
like this one looking for the fate of communal land tenure arrangements under 
new land laws. This is the difference in the ways to legalize local arrangements, 
viz. either along lines of registration of individual rights and titles, or along the 
lines of registration of communal land holding and titling.  

The first way is followed, e.g., in Ethiopia where farmers had been comple-
tely at the mercy of politicized village and district authorities for a long time. 
Communal tenure practices had practically died out after 17 years of the 
military regime of Mengistu (1974-1991), huge resettlement programs and the 
like. They experienced almost fatal insecurity of tenure. In some states of the 
Ethiopian Federation recently (2004) plots of land have been registered in the 
name of the head of a family or of a household – sometimes also women can 
get registered rights – while general management tasks stay in the hands of 
village and districts authorities. Whether or not smallholders now feel more 
secure in their tenure and dare to invest more in their land remains to be seen. 
This way of legalizing rural land tenure is a far cry from instituting officially 
legal pluralism in land governance.  

The other way is introducing a form of communal title in the hands of a 
community as such, recognizing thereby the communal character of existing 
arrangements and the need to protect them. This is what the Suriname 
indigenous leader asked for. This is what Els Baerends was up to in Burkina 
Faso in 1989.29 Recently precisely such a policy took hold in Mozambique, a 
rather unprecedented and daunting step. Over there, local communities are 
granted rather strong ownership rights to their lands, even to the point that 
investors have to negotiate with the local leaders for permission to use part of 
these lands for, say, tourist facilities. Communities are allowed to continue 
managing their lands in their own way, regulating access, use and transactions 
(see the Mozambique case below). In Bolivia, some indigenous peoples have 
obtained collective ownership title to their lands (but nobody exactly knows 
what kind of rights such ‘collective ownership’ really implies). In Tanzania, the 
Village Land Act accords to village councils the competence to register 
customary land rights and assign and withdraw these use rights to land as well 
as to manage the land. The councils are supposed to protect the communal, 
customary practices as the basis for their registration and regulation (provided 
they do away with discrimination of women, and impose some other condi-

                                                            
 

29  This is what Fitzpatrick’s (2005) article is about. 
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tions). This reminds me of what Senegal did – or at least officially said – 
already back in the 1960s.  

In all such examples, local law and sometimes also institutions of authority 
are taken into account or even elevated to the status of official law and of 
official elements of public administration. This way of legalizing land tenure 
therefore can be analyzed as the official introduction of legal pluralism in land 
governance. But I have to reserve my judgment here. It seems to me rather 
obvious that letting the competence to manage lands within community 
territory in the hands of the local ‘traditional’ authorities is one thing, but intro-
ducing new or at least non traditional bodies as the land manager is another. 
These new bodies are part of the state governmental set up and probably are 
keen to stay on a good footing with state elites. While traditional leaders when 
acting as land managers sometimes also have interest in getting along with 
higher state officials, nevertheless one might at least expect a development in 
local law more attuned to local circumstances and local practices of procedure 
and decision making.  

But whatever reflections one is tempted to make, a methodological aspect 
has to be stressed: whether or not local communal tenure practices in cases like 
the above have really got official legal status, whether or not and local author-
ities decisions now get official legal validity and prevail in the management of 
land, is not easy to determine. The legal design may not be followed in practice 
or may produce impacts that are far besides what the land law reform policies 
foresaw and aimed at. Perhaps notwithstanding rhetoric and formal statements 
in a Land Law, a Constitution or a Policy document, the driving motive for the 
reform is not the desire of recognizing ‘the right to be different’ of the various 
distinct nations, ethnicities and peoples of a country. It may not reflect an 
attachment to community-based development but rather to market-based 
development. After all, in reality, even in such formally community oriented 
land tenure reforms one might witness an ongoing or even reinforced process of 
assimilation of local practices into Western-style regimes of law and gover-
nance. In it self there is nothing wrong with this if the local community or the 
indigenous people involved, wishes it to be so. But in view of huge differences 
in power and negotiating capacity chances are that such ‘incorporation’ of the 
local into the dominant national model is not based on free, prior and informed 
consent.  

I conclude that there is a pressing need to gather examples of the third way, 
as diverse as possible, and to come to some comparative insights as to their 
merits among which the matter of providing space for local customary land 
tenure arrangements. These merits have to be captured on the basis of a care-
fully designed set of evaluation criteria. It would then be possible to suggest 
what specific features promote sound development opportunities for whom, and 
what kind of development is involved. This is a tricky operation as the socio-
economic and political context in the various countries, or even regions, is so 
different. Some years ago I embarked on a project trying to do just that kind of 
research. We attempted to find out what lessons to learn from the experiments 
in building new land tenure law on existing local arrangements. Criteria were if 
and how local law survived and changed and whether or not smallholders now 
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felt (more) real tenure security, if they were sufficiently empowered to claim 
their new rights and to draw the bureaucrats to account who are charged with 
the implementation of the new land law design. This essay is not the place to 
provide and discuss details of these conceptual choices nor of the incoming 
results.30 But to wind up and illustrate more concretely my speculation if and 
how formal legal pluralism will make a come back in land tenure governance, I 
do well to show some features of a most interesting example of land law 
reform: the case of Mozambique. As far as I know this is one of the most 
advanced experiments in terms of safeguarding and officially recognizing non 
state local communal land tenure institutions.  

Example from Mozambique31 

The 1997 Land Law of Mozambique (and its Constitution) have advanced 
remarkably far in the direction of granting a group tenure right to rural 
communities in stead of just recognising the individual use rights of farmers as 
done recently in Ethiopia. A ‘title for the use and improvement of land’ (DUAT 
in the Portuguese acronym) is granted by law to communities for all the land 
they are using and have traditionally occupied, including presently not 
exploited reserve lands. Even without an official piece of paper, the legal title 
to the land is perfect, legally speaking. It concerns a kind of lease right, as the 
state retains full ownership of the land. The lease has no time limit. In a way all 
the land now granted to the communities remains trust land in the hands of the 
state, but the state cannot easily take that land back or impose its conditions.  

The community as such has full competence to regulate land use rights 
within its territory and thereby apply the communal land tenure regime they 
have always been using. The legal definition of a community is vague and 
intriguing and may also cover groups of families or even a group of neighbours, 
apart from the usual category of traditional communities with traditional 
leadership (these leaders are called régulos). As long as no investors (or state 
officials) knock on the door, nothing will change in fact, life goes on as usual. 
But these communities can ask for delimitation and for a certificate (or after a 
more elaborate procedure for formal title). The delimitation (and the more 
formal demarcation) procedures are not executed often. For the communities, 
they are too expensive.32 
                                                            

 
30  In 2009 a first volume with case and country studies covering eight countries in 

Asia, Africa and Latin America will be published: Ubink, Hoekema & Assies (eds.) 
2009. A second volume more geared towards drawing comparative insights and 
establish lessons will follow early 2010. The project is coordinated by Prof J.M. 
Otto (Leiden University) who initiated this study, and myself. Institutionally it is 
based in the Van Vollenhoven Institute of the law faculty, Leiden.  

31  I am indebted here to reports by Hanlon 2002; Alden Wily 2003; Tanner 2004; 
Norfolk 2005; Tanner & Baleira 2006; Norfolk & Tanner 2007. 

32  If such an exercise in delimitation produces conflicts with neighbouring com-
munities , these troubles can be sorted out. Ultimately, representatives of the neigh-
bouring community have to sign the delimitation application. 
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Veto and Consultation Rights 
Communities might want such formalization of their collective right the 
moment outsiders step in to obtain the right to use part of the communities' 
lands for, e.g., a tourist facility, a citrus plantation or a bio fuel project. This is 
because after delimitation the community stands better vis-à-vis investors. A 
right granted to the potential investor/outsider cannot legally be effectuated 
without the consent of the community, which has a veto right, at least on paper. 
Community representatives can negotiate the conditions. While this is the case 
in the few communities that have already delimitated their lands and obtained 
some form of registration, the situation is different for the large majority of 
communities which still have not passed through these procedures. In such 
unregistered cases the law only prescribes consultation. This is a rather weak 
condition which can be circumvented easily unless the state officials are willing 
to empower the community and see to it that the consultation is not just a sham.  

We have to place a caveat here. Although in the Land Law for such com-
munities (without registration and delimitation) no veto right was deliberately 
given, there is an important quarrel going on as to this provision.33 Deviating 
from the majority, some officials and other commentators seem to think that a 
kind of veto right does exist in the hands of these unregistered and non 
delimitated communities. If during the consultations a community declares the 
lands an investor wants to use ‘occupied’ or ‘in use’ with the community (‘in 
use’ thereby to be understood very broadly, commentators tell me), then the 
investor has to leave and cannot invest there.34 Other commentators see it 
differently, however. They write that the concept of consultation in itself 
already implies that this is not a veto right, and point to a practice in which if an 
investor wants to invest on specific pieces of land and the community calls the 
land ‘occupied’, the district administrator, a state official, can and often does 
allow the investor to go ahead. (Hanlon 2002: 22; Tanner & Baleira 2006: 11) 
However, we should bear in mind that no investor would want to start an 
operation which risks a long and intense conflict with a disgruntled community. 
So, perhaps one could say that apart from the legal niceties discussed above, in 
daily life the ‘no’ of a community after all is the final ‘no’ but this view may 
turn out to be wrong in practice. 

In both cases (negotiations and consultations, respectively) transfer of a part 
of the communities' use rights on the land to the investor is only provisional for 
two (foreigners) or five (nationals) years. After this period a 50-year title may 
be issued by the state agencies. This system means that once the community 
gives up part or all of its right, it has no means whatsoever to get it back.  

Internal Tenure 
As to individuals within the communities, the following provisions count. As 
the land is in the collective possession of the community, individual community 

                                                            
 

33  Compare on the one hand Tanner & Baleira (2006: 1) versus Alden Wily (2003: 33) 
and Hanlon (2002: 22 and 24). 

34  Hanlon (2002: 21) quotes a high ranking official saying just that. 
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members cannot transfer their individualized use right to outsiders. Individuals 
can ask for personal title to their plot of land, but nobody knows how to do this 
nor what kind of right this would be. Nobody knows, e.g., if under those 
circumstances a community member ‘with personal title’ would have the com-
petence to transfer their plot to an outsider, mortgage it, etc. (presumably not, 
as such individual transactions would immediately undermine the community-
based title to all of the land). Within the community, however, all kinds of 
transactions take place between the ‘members’ of the community, following 
local practices of the communal tenure regime prevailing there.  

Use Rights Outside the Communities 
Outside this community group rights system, there is an official possibility for 
individuals to obtain a use right, like a lease (DUAT), either through the 
procedure sketched above or as a kind of follow-up title in cases of already 
privatized land. This private land is a heritage of the past, like ex-colonial 
private farm grounds.  

Mozambique has gone through an intense debate about whether or not this 
more collective system provides enough tenure security for the communities 
and its members while at the same time being sufficiently attractive for 
outsiders and investors. Concerning the latter group, it has been observed that 
although investors only get DUAT and not private property, they always can 
‘sell’ the land notwithstanding the general prohibition on selling (and mort-
gaging) land, because they can sell the improvements, buildings, etc. Selling 
these improvements seems to imply an automatic transfer of the land itself as 
well. This even opens up possibilities for using this land cum improvements as 
collateral for a mortgage. At the country level, the government has to approve 
such transfers, but the criteria with which the government should decide on 
these matters are vague. At the time of writing, it was not yet clear how this 
‘selling of improvements’ will work out in practice. Generally speaking, 
experiences with the system as a whole are still rare. 

Formal Legal Pluralism Coming?  
In evaluation reports, this Land Law is praised for the courageous way of 
empowering local communities. In view of its set-up the land law reform 
clearly leaves the competence to manage the land and further develop its own 
communal tenure arrangements in the hands of the communities as such. This is 
introducing formal & official legal pluralism, in matters of governance of rural 
land. Couple this with legal provisions to defend themselves against outsiders 
entering their land against their will, the communities at least on paper have a 
strong position and formal legal pluralism is well entrenched. But see below.  

 
Experiences 
The few experiences with the new system are less glorious, however, partly 
because many aspects of the Land Law are still unclear. In particular, the 
consultation procedure between the community and a potential investor derails 
often. The regulations ask for a thorough and broad representation of com-
munity people to be present in the negotiations (and to sign the final 
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document), but often just one or two traditional leaders do the job or even some 
kind of outsider usurps the representation, by bending some technical rule in 
collusion with state personnel. State officials of the district have to sign the 
final version of the results of the consultation and sometimes threaten the com-
munity ‘that they want no trouble’. These state officials seem to get away with 
this interpretation of the land law system. Moreover, investors sometimes bribe 
community people into agreement. This is even easier in communities without 
official registration/delimitation, considering the legal quarrel of whether or not 
these communities have any power to refuse the transfer of their land. Like 
Cotula (2009: 4) writes on the basis of reports on the way the system functions 
in practice: ‘In Mozambique, there is a rather vague legal requirement that 
investors ‘consult’ local people before obtaining natural resource rights. This is 
often fulfilled through a brief meeting between investors and local elites where 
community lands are exchanged for one-off compensation and vague (and 
therefore unenforceable) promises of jobs and facilities’. 

But more serious negotiations in the case of the very few communities with 
such registration can also go wrong, because of pressures from officials and/or 
influential investors. So in practice, communities seem to be overrun and 
overpowered quite often.  

This abuse of the new land law system is supported by the widespread lack 
of awareness of rights among the rank and file community members, or even 
the leaders. Moreover, enforcing these rights against investors not living up to 
their promises or against state officials short-cutting the procedure is hardly 
possible as an independent court system does not have a serious presence in the 
countryside. One commentator remarked that sometimes the new system, par-
ticularly the consultation, is interpreted as the way to hand out land to investors 
and not as a way to ask communities if they want to transfer their land at all. 

We have to signal another flaw in the new land law. It is reported that 
compared with the land law, the Forest Act at some crucial points deviates 
considerably from it. The Forest Act limits the community’s rights to timber 
exploitation to subsistence purposes, excluding commercial exploitation by the 
communities themselves. In commercial foresting communities are accorded a 
place on a kind of forest management board only. So, ‘even after communities 
have registered their land, their control over valuable resources like timber 
remains limited’ Cotula (2007: 67.) Seen in the light of the fact that registration 
is costly and cumbersome as well as the fact that in non registered community 
land issuing a concession to an investor seems to require consultation only, 
outside concessions to exploit timber can be issued easily.  

Finally, outsiders have sometimes been farming for a long time within the 
communities. Individuals using land in good faith for 10 years or more auto-
matically get DUAT. This may undermine the integrity of the communities’ 
land base.  
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Is There a Future for Official Legal Pluralism in Land Tenure 
Governance? Suggestions from Mozambique 

It is guesswork to know if a kind of formal legal pluralism will take hold in the 
land governance institutions of Mozambique. In what directions are the land 
tenure arrangements in this country ‘evolving’ anyway? Can Western concepts 
of land ownership be merged with the benefits of communal land tenure, or will 
the former necessarily swallow the latter and make it into a carbon copy of it 
self? The ‘resilience’ of the local communal land tenure arrangement is of 
crucial importance. Is it robust, or is it falling apart already? Are solidarity and 
reciprocity still held in high regard, or is individualization rampant?  

Risks that local competences are thwarted are many. Risks that district 
authorities and other state officials override community decision making are 
palpable. The risk cannot be excluded that investors and forest exploitations 
still step in easily without bothering too much about local concepts and 
practices of sound local ways of development.  

Moreover, people have ‘agency’, meaning that we have to take into account 
how people define the world, frame their interests and act upon it. We would 
have to wait and see how people pick up the new legal opportunities, or rather 
reject them, ignore them, choose selectively among the local and the state 
repertoire of norms, authorities and procedures (‘shopping’). Only after many 
years one can reconstruct how local tenure arrangements have developed so far. 
It is quite possible that the then prevailing tenure arrangements will show the 
features of a de facto situation of a plurality of both local and state norms, 
practices and procedures, sometimes quite chaotic and locally specific. In many 
case studies of the day to day impacts of land tenure legalization one 
conclusion stands out: whether or not transactions with the land like sales, lease 
out or in, division over children and kin, even kinds of mortgage, are legally 
forbidden of heavily conditioned, these transactions are continuing as ever, and 
get guaranteed by locally specific informal accords (‘extra legal contracts’) and 
by the communal practices and authorities still functioning. Under these 
circumstances formal legal pluralism gets mixed with a de facto pluralism of 
extralegal practices and authorities. It is likely that under demographic, 
economic and political pressure, this unruly situation favors the rich.  

One cannot help tentatively concluding that chances to get a viable 
community-based development model off the ground and to see a robust formal 
legal pluralism take hold in rural Mozambique are not too good. Concerted 
effort by good willing functionaries, NGO’s, local community associations 
might remedy some of the weak points sketched above. I am very eager to 
know more about the future but I have to wait. Nevertheless, I do not hesitate to 
qualify the new tenure regime as an interesting attempt of a third way to 
legalize local land tenure: in the recognition of the local communal system as 
well as the managerial competences of community corporate bodies, the new 
land law tries not to introduce many new elements and is not meant to 
drastically amend the local arrangements, nor replace the local managers by 
some kind of decentralized state body. This is an important answer to what one 
author called the central question in legalizing local land tenure for develop-
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ment: ‘how to recognise a group without converting it into something else’ 
(Fingleton 1998).35 Read for ‘group’ an indigenous people or community, and 
you see how important the Mozambique experiment may be in terms of 
respecting indigenous institutions and bringing these within the scope of the 
official legal and socio-economic order. Formal legal pluralism might have the 
future in some countries to begin with in Mozambique.  
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Chiefs and Farmers: Social Capital and the Negotiability 
of Rights to Land in Ghana1 

Janine Ubink 

Introduction: The Dynamics and Negotiability of Customary Tenure 

For many years scholars, policy makers and donors have debated whether 
tenure security, increased productivity and poverty reduction could best be 
achieved through customary land use arrangements or through state led 
registration programs. In the first decades after independence many African 
countries witnessed attempts at land tenure reform through state programs of 
titling and registration. Disappointment with the effects of these programs com-
bined with the realisation that customary tenure systems are the dominant 
existing reality, have led to a renewed interest in customary land tenure sys-
tems. Issues of equity and security are, however, still of particular concern. 
This article describes the tendency to describe customary tenure systems in 
terms of negotiability and flexibility. This is a welcome response to notions of 
‘customary tenure as a pre-colonial code of fixed rules’ (Woodhouse 2003: 
1712) and corresponding ideas that customary land tenure systems are unable to 
adopt new institutions and mechanisms for dealing with a changing environ-
ment. This article warns, however, for an overemphasis on the negotiability of 
customary tenure. Generalising the powers of negotiation of local actors in 
contestations over land obscures the limits to the agency of some people, as 
arising from the stratification of local communities, and paints an overly 
positive picture of customary tenure. Such a picture sends a wrong signal to 
policymakers interested in customary tenure systems, as it allows them to 
neglect the inherent injustices and to overlook issues of social differentiation 
and inequality.  

The recognition of the dynamics and flexibility of customary land tenure 
systems largely originates within social science research, such as in the works 
by Berry (1993, 2001), Juul and Lund (2002: 3); Shipton and Goheen (1992: 
308-11); and Toulmin, Lavigne Delville and Traoré (2002). Berry (1993; 
2001), for instance, describes African land tenure systems as adaptive 
arrangements, of which the rules have remained ambiguous, and the rights are 
subject to ongoing reinterpretation. People’s access to land is therefore linked 

                                                            
 

1  Parts of this article have been published in ‘Negotiated or negated? Rhetoric and 
reality of customary tenure in an Ashanti village in Ghana’, Africa 78(2), p. 264-287 
and ‘Customary tenure security: Wishful policy thinking or reality? A case from 
peri-urban Ghana’, Journal of African Law 51(2), 215-248. 
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to membership in social networks, influenced by relations of authority and 
obligation, and dependent on successful participation in processes of 
interpretation and adjudication. Juul and Lund (2002: 4) similarly see property 
rights as institutions which ‘are only as robust, solid and enduring as the 
ongoing reproduction or re-enactment which enables them to persist’. They 
argue that the negotiability of customary tenure not only results from the nature 
of the customary system but also from functioning within an arena 
characterised by legal and institutional pluralism combined with a state unable 
or unwilling to fix the rules and ensure constancy and compliance. This 
encourages people to renegotiate social identities and entitlements in order to 
either confirm or change it (cf. Amanor and Ubink 2008: 11). 

In line with the above, customary property regimes are now often analysed 
in terms of processes of negotiation, in which people’s social and political 
identities are central elements, and are also becoming contested terrain (Berry 
2002b; Juul and Lund 2002). Peters (2002: 46-7) identifies three basic positions 
in the literature with regard to the negotiability of customary tenure. The first 
argues that the ambiguity and negotiability of customary tenure leads to a 
pervasive insecurity of rights of producers and to a lack of investment and 
inefficient uses. This view was dominant from the 1960s to the 1980s (Acock 
1962; Feder and Noronha 1987; Yudelman 1964) but it has now been largely 
abandoned. The second position identifies the negotiability and ambiguity of 
relations over land as a reflection of defining features of African societies, such 
as the hold social relations have over economic action, the dependence of 
individual actors on social networks to gain access to resources, and 
malfunctioning states. The fact that people’s access to land is closely linked to 
membership of social networks and participation in political processes is seen 
to open up possibilities of access to land for the poor and not as necessarily 
engendering insecurity and increasing inequality (cf. Berry 1993: 104). 
Scholars such as Platteau (2000), Toulmin and Quan (2000), and Toulmin, 
Lavigne Delville and Traoré (2002) now appear to favour the second position, 
although ‘with sufficient unanswered questions to leave open the possibility of 
accepting the third’ (Woodhouse 2003: 1706). The third view holds that the 
ambiguity and negotiability of customary tenure has not prevented people from 
investing in production and in social networks to establish their access and 
control over property but lead to increasing inequality because some people are 
in a better bargaining position than others and there are limits to negotiability 
and ambiguity (cf. Berry 2002b: 219; Woodhouse 2003: 1705-6). Authors such 
as Cousins (2002), Daley and Hobley (2005), Juul and Lund (2002), Lund 
(2000), Peters (2002), Shipton (2002) and Woodhouse (2003) support the third 
position based on mounting evidence of land appropriation by influential elites 
and increasingly restricted and insecure access to land (see, for instance, 
Abudulai 1996; Downs and Reyna 1988: 18; Simo 1996: 49; Swindell and 
Mamman 1990: 177). They point to the fact that negotiators or contestants in 
customary land matters seldom operate on level playing fields. ‘Some have 
more negotiating power, more defining and contesting power, than others’ 
(Shipton 2002: X). ‘When competition for land intensifies, the inclusive 
flexibility offered by customary rights can quickly become an uncharted terrain 
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on which the least powerful are vulnerable to exclusion as a result of the 
manipulation of ambiguity by the more powerful’ (Woodhouse 2003: 1715). 
Ambiguity offers room for manoeuvre to small farmers and modest rural 
producers, but, at the same time, is exploited by the privileged in order to 
obtain advantage (Peters 2002: 53). These studies also show that not everything 
is negotiable: ‘porous boundaries and fluid, malleable identities too have their 
limits. There are some groupings and roles to which humans get ascribed and 
from which they have no escape’ (Shipton 2002: X). Based on these 
considerations, Peters (2002: 47) proposes that ‘we may have gone too far in 
the emphasis on negotiability, ambiguity and indeterminacy of land … rights’, 
and suggests that ‘we need to pay more attention to the limits of negotiability 
and ambiguity – to the cases where claims do ‘stick’ and, critically, to invest-
igate the connection between these cases and socio-economic differentiation 
and class formation’.  

The current article aims to contribute to this new emphasis on the limits of 
negotiability. It examines the scope of negotiability of customary tenure and the 
power relations at play in a peri-urban area in Ghana where land is at the centre 
of intense and unequal competition and closely tied to struggles over authority. 
After a brief introduction of customary tenure in Ghana, it zooms in on local 
struggles around residential land in the village of Besease. These local struggles 
provide a grassroots view of processes of negotiation and contestation of 
customary rights to land. In this way, the story of Besease opens small but 
meaningful windows on local contestations for rights to land and serves to 
illuminate the capacity and opportunity of various local actors to negotiate their 
positions. These local struggles will be placed in a broader perspective through 
a discussion of the power of chiefs in Ghana, the existence of traditional checks 
and balances on their functioning, and the actions and discourse of the 
Ghanaian government towards chiefly administration. In the conclusion, I will 
come back to the question of the usefulness of placing all local contestations for 
land under the term ‘negotiations’ and show that such a characterization risks 
undercutting the significance of local stratification and ignoring the winners 
and losers of uncertain rules.  

This article is based on sixteen months of fieldwork undertaken in 2003, 
2004 and 2005 as part of a PhD-research into customary land management by 
traditional authorities in peri-urban Ghana. The main research question of that 
study dealt with the local functioning of customary legal systems and 
traditional rule and the way officials apply and interpret customary law. 
Besease was the initial fieldwork site and operating base from which to visit 
eight other peri-urban villages, all within a range of ten to 40 kilometres from 
Kumasi. In the nine villages I combined participant observation with semi-
structured interviews with farmers, chiefs, elders, youth leaders, local 
government representatives, and religious leaders. I supplemented the 
qualitative research with quantitative data, obtained by conducting a survey 
among 240 households. The local fieldwork was combined with regular visits 
to the district capital Ejisu, the regional capital Kumasi, and the national capital 
Accra, to interview judges, lawyers, politicians, civil servants, policy makers, 
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academics, and donors on the one hand, and to study literature, policy 
documents, court records, and archival records on the other.2 

Customary Land Tenure in Ghana 

In Ghana, the ‘customary’ dominates both property rights and allocational 
authority: 80% of land is regulated by customary law, with a decisive role for 
traditional authorities.3 Although stool4 land administration is largely the 
domain of the traditional authorities, the government is to a certain extent also 
involved in stool land administration, for instance through the collection and 
distribution of stool land revenue, the requirement to provide consent and 
concurrence for allocations of stool land, and through land use planning.5 
However, in 2003 Ghana started a Land Administration Project, a long-term 
programme with multi-donor support, under which the government would pass 
its responsibility for the management of stool lands to customary land 
secretariats under the aegis of the traditional authorities (DFID/Toulmin, 
Brown, and Crook 2004; Ministry of Lands and Forestry 2003: 12).6 This 
project is expected to enhance the pivotal position of traditional leaders in 
Ghanaian land management.  

The evolution of customary tenure in Ghana has been described by scholars 
such as Alden Wily and Hammond (2001), Amanor (1999, 2001), Berry (1993, 
2001, 2002a), Boni (2006), Lentz (2006) and Lund (2006), who differ in their 
approach. While Berry, for instance, invariably stresses the flexibility and 
negotiability of customary tenure, Amanor (2001: 16) cautions that ‘defining 
the customary as flexible, adaptive, dynamic and hybrid creates problems for 
examining processes of change, since change has now become an intrinsic 
feature of institutions rather than a product of struggle between different social 
forces’. All authors do agree, however, that property relations are subject to 
intense contestation in cases where access to wealth and authority are 
undergoing rapid change. 

In line with this observation, the current article focuses on peri-urban 
Kumasi, and particularly on the village Besease, where such changes are 
salient. Due to urbanization and population growth, peri-urban areas are 
witnessing a high demand for residential land, which is triggering struggles 
over the rights to allocate village land that is being cultivated by community 
members, for residential purposes. As a result, in peri-urban areas the role of 
                                                            

 
2  This research has resulted in a book with the following title: In The Land of the 

Chiefs: Customary law, land conflicts, and the role of the state in peri-urban Ghana, 
Leiden University Press, 2008 (Ubink 2008a). 

3  See Sections 36 (8) and 267 (1) of the 1992 Constitution. 
4  Customary land is also called stool land, as the stool, the chief’s throne, symbolizes 

the traditional community. The installation and deposition of a chief are called 
‘enstoolment’ and ‘destoolment’. 

5  See Office of the Administrator of Stool Lands Act, 1994 (Act 481); Lands Com-
mission Act, 1994 (Act 483); Local Government Act, 1993 (Act 462).  

6  See Ubink and Quan 2008. 
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traditional authorities in customary land management is shifting ‘from 
stewardship to ownership’ (Alden Wily and Hammond 2001: 96).  

Besease 
Besease used to be a village of subsistence farmers but with the growth of 
Kumasi – the second largest town in Ghana and located only 23 kilometres 
from Besease – it has become a popular residential area where land is a 
valuable asset, now selling for more than Cedis 10 million (almost €1000) per 
residential plot.7 The village houses five chiefs. The first is the Beseasehene, 
the chief (ohene) of Besease, who also serves as the Akwamuhene and 
Baamuhene subchief of the paramount chief of the area, the Ejisuhene, who 
resides in the district capital Ejisu.8 The second is the Kontihene subchief of the 
Beseasehene. The other three chiefs are also subchiefs of the paramount chief: 
his Kontihene, Kyidomhene and Gyaasehene. The term ‘chief’ can be 
confusing as it is used to describe various levels of traditional leaders. This 
article features the Asantehene, the chief or king of all Asantes; the Ejisuhene 
paramount chief; the Beseasehene, a village chief; and a range of subchiefs of 
the paramount chief or the Beseasehene. All are referred to by the term ‘chief’. 
Subchiefs function as the chiefs’ councillors.9  

Four of the five residing chiefs ‘own’ land in Besease, with the fifth – the 
Kontihene of the Ejisuhene – ‘owning’ land in Ejisu. Ownership of land is a 
complicated concept since the ultimate title of stool land lies with the 
community, usufructuary interests with individuals or families, and the chief 
has been allocated the role of custodian. The multi-layered customary set-up 
allows considerable space for struggles to capture the new value of land. At the 
centre of these struggles lie issues of authority about allocating village land to 
outsiders for residential purposes and entitlements to the proceeds from such 
allocations. These contestations are taking place within communities and 
between the various levels of chieftaincy. A range of actors – farmers, families, 
family heads, chiefs, the paramount chief, local government representatives and 
‘foreign’ or local buyers of residential land – is struggling for land on the 
outskirts, and the revenues this can bring. Sometimes actors team up, in other 
struggles former allies become new enemies.  

                                                            
 

7  Although the Constitution (article 267(5)) prohibits the sale of customary land and 
only allows leases, nearly everyone talks about the ‘selling’ of land and many 
people, ‘sellers’ as well as ‘buyers’, seem to regard land allocations for residential 
purposes as definitive transfers. The allocation papers that I saw during my field 
research merely stated that plot x was allocated to person y, and did not mention the 
word lease or specify how long the allocation would be valid for.  

8  The titles of subchiefs are not based on the names of their residence – as is the case 
with the Beseasehene and the Ejisuhene – but on their function. They either refer to 
the subchiefs’ original position in the chief’s army, for example, the Kyidomhene is 
the leader of the rear flank (Akyi: back, behind), or their administrative function in 
the locality, for instance, the Baamuhene takes care of the royal cemetery (Baamu: 
mausoleum). 

9  The councillors of lower chiefs are called elders.  
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Table 1: Explanation of the position of the various chiefs  

Title of chief Level of chieftaincy Residence  

Asantehene   Chief of all Asantes Kumasi 

Ejisuhene  Paramount chief  Ejisu 

Beseasehene/ 
Akwamuhene/ 
Baamuhene 

Village chief of Besease 
and subchief of Ejisuhene 

Besease – landowner 

Kontihene Subchief of Ejisuhene Besease – owns land 
in Ejisu 

Kyidomhene Subchief of Ejisuhene Besease – landowner 

Gyaasehene Subchief of Ejisuhene Besease – landowner 

Kontihene Subchief of Beseasehene Besease - landowner 
 

The paramount chief in the area of study is infamous for his style of land 
management that lacks equity and pro-poor development. His own subchiefs 
have brought charges against him on that account, at the Asantehene’s court.10 
The Ejisuhene for his part tried to destool a number of his own subchiefs, 
including the Besease-based Kyidomhene, Gyaasehene and Kontihene, because 
they did not agree with his land management. These depositions were not 
accepted by the families concerned, whose consent the Ejisuhene had failed to 
seek before taking action. Until these cases are settled, the subchiefs are not 
going to the Traditional Council in Ejisu but are still carrying on with most of 
their functions in Besease. The relationship between the parties has been 
thoroughly soured. At a certain point, the Ejisuhene even reported his subchiefs 
to the Regional Security Council for planning to assassinate him. However the 
council sent them home when they explained that they only wanted the 
Ejisuhene to account for his actions. ‘The Ejisuhene is now so afraid’, 
sniggered the Kontihene subchief of the Beseasehene, ‘that even when he goes 
over the rumble strips in Besease his car goes at full speed because his 
Kontihene lives on the main road’.11 The ruined relationship hampers the 
settlement of local disputes as the paramount chief – who has the exclusive 
jurisdiction to deal with destoolment charges – is unable to discipline his 
subchiefs. 

Due to its unusual set-up with four land-owning chiefs, Besease offers four 
cases for studying agency and resistance in land struggles at various levels and 
in different arenas. In the following section, a number of struggles around the 
right to sell village land for residential purposes will be discussed. 

                                                            
 

10  During my last field visit, in 2005, the case was still pending.  
11  Interview, 1 July 2003. 
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The Right to Sell Land for Residential Purposes: Cases from Besease 

The right to sell village land under cultivation by community members to 
outsiders for residential purposes is a highly contested issue in Besease. Some 
say that it belongs to the farmers and their families who have been cultivating 
the land for generations and passing it on to family members through gifts and 
succession. Others rather claim that it devolves to the chiefs who also have the 
right to allocate unused land to outsiders.12 These differing opinions not only 
find expression in normative statements, but also in various actions regarding 
land transfers. This can be illustrated by a number of cases. 

The first case features the former Beseasehene who, at some point, 
demarcated a piece of farmland, which was being cultivated by a farmer from 
another family, into eight residential plots. The chief sold seven of these plots 
and gave the last one to the family concerned. The current Beseasehene sold the 
last eighth plot and the family was first aware of this when the buyer started to 
develop the land. A quarrel broke out between the chief and the family but the 
chief refused to give the family another plot, and ‘brought macho people in’13 to 
restrain them. In contrast to this, the Beseasehene did not get his own way in a 
different case in which he sold a plot of land belonging to yet another family. 
As soon as the buyer started building on this piece of land, he was restrained by 
the infuriated family. The buyer then went back to the chief who approached 
the family to plead with them to settle the conflict but they were adamant and 
the chief almost got beaten up. The chief then had to compensate the buyer. A 
last case involving a former Beseasehene dates back to 1973, when Mr O. 
approached the Beseasehene about buying a piece of land on the other side of 
the road, near the station. After he had bought it, the land turned out to belong 
to the Kyidomhene. The two chiefs reached an understanding but Mr O. ended 
up with only a small part of the land he had bought, an outcome he felt unable 
to challenge.  

A different chief who wanted to sell some land, which in this case belonged 
to his own family, is the Gyaasehene. One of his predecessors had given a large 

                                                            
 

12  According to authoritative interpretations in case law, the usufructuary interests of 
indigenous farmers and families on their land can be extinguished only through 
abandonment, forfeiture or with consent and concurrence of the interest holder. The 
usufructuary cannot be deprived of any of the rights constituting the interest, not 
even by the chief. This would seem to exclude the possibility of chiefs converting 
and selling subjects’ farmland without their consent. It is less clear whether the 
usufructuary him/herself could convert his/her own farmland to residential land. It is 
thought that he/she needs to ‘inform’ the chief of any intentions to do so but it 
remains ambiguous as to whether it should be done before or after the conversion, 
whether this merely means informing the chief or whether it involves the chief’s 
consent and, if so, on what grounds a chief could withhold his consent. Obviously 
these issues determine a chief’s bargaining position regarding revenue from the land 
involved. See for an analysis of customary land law in the Ghanaian courts and a 
comparison with peri-urban practices, Ubink 2002-2004. 

13  Interview assemblyman, 14 April 2003. 
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tract of land to the Catholic church on the understanding that it would start a 
school on part of the land. When the Catholics failed to honour their promise, 
the current Gyaasehene approached the Bishop who returned part of the land to 
the chief. The Gyaasehene, instead of giving it back to his family, sold the land 
to outsiders and pocketed the proceeds. When the chief’s family discovered his 
action, they initially wanted to destool him but this would have involved the 
Ejisuhene, with whom the family was still angry for his attempt to destool the 
Gyaasehene without their consent. After extensive deliberations therefore, the 
family decided to keep the Gyaasehene on the stool but sent him away from 
Besease to avoid his meddling in land matters.  

It is not only the chiefs who are selling land. A.D., a Kyidomhene elder, 
also sold some plots of family land. According to him, he sold the land to raise 
revenue to renovate the family house but his nephews claim that he sold more 
plots than was necessary for this purpose alone. When asked whether the 
chief’s permission was required to sell land, A.D. replied that things were 
changing. ‘It depends on the animosity between the seller and the chief. The 
chief has to sign the land allocation paper and the site plan. But we first sell and 
then we go to the chief.’14 He later explained that his family has three houses or 
‘gates’ from which the Kyidomhene is selected, and the people from these three 
houses can sell their own land, whereas others cannot.15 When the Kyidomhene 
heard this, he stated angrily: ‘A.D. was wrong when he said that members of 
the three gates can sell their own land. He said that because he has sold seven 
plots.’16 A.D. does not have a bad relationship with the Kyidomhene however 
because when the Ejisuhene tried to destool the latter, A.D., who is next in line 
to the Kyidomstool, refused the position. A.D. is thus not just any member of 
the family and he fully acknowledges that it ‘depends on your importance in the 
family’ as to whether you can get away with selling your own land or can 
negotiate a fair price when the chief is selling it.17 

A number of commoners also found ways to sell their land, although with 
some involvement by the Beseasehene. The following cases centre on the 
interpretation of history. When the town started to expand during the reign of 
the former Beseasehene at the beginning of the 1990s, the chief announced that 
anybody could sell the land he was farming. According to some, the 
Beseasehene’s statement only referred to land belonging to his own family, 
others took it to have a much wider meaning and to cover all the land in 
Besease. The Aduana family in Besease, who had been given farmland by the 
Kontihene subchief of the Besease when they arrived in the village, seized the 
opportunity to sell their lands and went to the Beseasehene to sign the 
allocation papers, thus bypassing the Kontihene. The deal was of mutual benefit 
to the Aduana and the Beseasehene, since the first could sell their land without 
involving the Kontihene, while the latter could receive a 10% signing fee on 

                                                            
 

14  Interview, 7 May 2003. 
15  Interview, 7 May 2003. 
16  Interview, 19 June 2003. 
17  Interview, 22 May 2003. 
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land that was not his. When the Kontihene discovered the sales, he wanted to 
take the Aduana to court but felt he could not do so because they were half-
brothers and sisters. Besides this, ‘all the plots have been sold and the money 
squandered’.18 A similar story was told by the Kyidomhene:  

‘People with Kyidomland knew that I would not agree [to selling the land] and sign 
their allocation papers, so they went to the Beseasehene for a signature. When I 
heard about it, I could not do much about it. I called the people with a letter and sent 
a copy to the Beseasehene and Ejisuhene but I did not pursue it. I did not want to 
take my own family to court.’19  

Whether the chief is the one to sell the land, or merely the one who signs the 
allocation paper, many people think that the chief has to be involved at a certain 
point. If a buyer wants to obtain a building permit from the District Assembly, 
his allocation paper will need to be signed by the chief, who will demand a 
signing fee for this service. A much debated question in Besease, however, is 
which chief needs to be involved. The Beseasehene posits that all allocation 
papers in Besease need his signature, whereas the other land-owning chiefs 
claim they can sign their own allocation papers. This dispute is tied up with the 
issue of authority. The Beseasehene claims that since he is the chief of Besease, 
he is superior to the other chiefs, at least regarding Besease lands. But 
according to the Kyidomhene and Gyaasehene, there is no hierarchical 
relationship. Both claims are grounded in their own versions of history. 

The following case illustrates this struggle. The Kontihene sold thirty-two 
plots of land. When the Beseasehene heard of the sale, he – as self-proclaimed 
overlord of the land – claimed Cedis 40 million (approximately €4000) of the 
revenue. The Kontihene however refused to pay, even after the Beseasehene 
reduced his demand to Cedis 28 million.  

Another inventive attempt by the Beseasehene to capitalize on his position 
proved equally unsuccessful. He personally went to the homes of all the people 
who had bought residential land from previous Beseasehenes, claiming that he 
should renew the signature on their allocation papers, a service for which he 
demanded a substantial signing fee. He went, for instance, to the house of Mrs 
O., who bought a tract of land from the then Beseasehene twenty years ago. He 
ordered Mrs O.’s mother, who lives in the house while her daughter lives in the 
Brong-Ahafo Region, to come to his house to get a new signature. But after 
consulting Mrs O. and her husband, she decided not to go. The chief also went 
to the house next door, where eighty-four-year-old Mrs A. told him that the 
papers were with her children in South Africa and that he had no right to see or 
sign them. A fight developed and insults were thrown by both sides. To another 
lady, Mrs S., he said that at the time of the sale, the land had been sold too 
cheaply and that he now had to sign the papers again. It was rumoured that she 
had gone to the chief’s house for his signature, and was made to pay Cedis 1.2 
million (approximately €120), but during the interview she denied the story. 

                                                            
 

18  Interview, 1 July 2003.  
19  Interview, 19 June 2003. 
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‘He is cheating us. I am not taking my papers there’ was her firm response.20 
Tellingly, the Beseasehene took no further steps to enforce ‘his right’ in these 
cases. 

Although the cases above are described only concisely, a number of 
conclusions can be drawn from them.21 When we compare the last two cases, 
where the house owners resisted the Beseasehene’s claims for a renewed 
signature and his subchief refused to share revenue from land sales with him, 
with the earlier cases, we can conclude that it is much easier to resist claims for 
money or a renewed signature than to fight an established sale. This 
demonstrates the crucial significance of the power to initiate sales. Whether this 
initiative is taken by commoners or chiefs, the other contestants are often 
unable or need a lot of force to undo any established sales or to claim part of 
the revenue. Even chiefs, when confronted with established sales, do not 
always see the chance of reversing them to claim part of the revenue or to 
discipline the sellers in any other way, especially if the sale involves a larger 
group of people or the chief’s own relatives.   

Nevertheless, the initiator of a sale does not always get away with his 
actions. The first two cases demonstrate that the outcome of chiefs’ attempts to 
appropriate rights in family land can be changed by the actions of a family, and 
depend amongst others on the family’s power – determined by such 
characteristics as size, connections, economic capital – and their willingness to 
act and use force. The case featuring the Gyaasehene selling land returned by 
the Bishop demonstrates that a chief faces the greatest danger if he sells land 
that belongs to his own family, which has more direct power in disciplining the 
chief.  

The cases also demonstrate that the stratification in Besease is more 
complicated than a simple opposition chief-commoners. Just as there are 
various levels of chiefs, commoners do not form a homogeneous group but 
should be differentiated on the basis of their ‘capital’, such as their property, 
power, connections and knowledge. Furthermore, the multi-chief configuration 
of Besease offers opportunities and challenges. On the one hand individuals 
and families can benefit from the animosity and rivalry between the chiefs, by 
selecting the chief most likely to co-operate on favourable terms. On the other 
hand, the presence of four land-owning chiefs complicates the process of 
bringing about accountable land management and equitable revenue sharing. 
Disagreements between the various chiefs in Besease and the paramount chief 
also show how the local and the supra-local are intertwined, and illustrate how 
contestations over land are intimately tied up with struggles over political 
power and authority. The Besease case furthermore shows that struggles both 
for land and political power, are intimately tied up with contestations of history. 

                                                            
 

20  Interview, 29 May 2003. 
21  See for a more elaborate discussion of cases Ubink 2008b. 



Chiefs and Farmers 
  

  

59

The Strong Position of Chiefs 

Since selling land is profitable and those wishing to reverse established sales 
are often unable to do so, gains largely depend on the opportunity or ability to 
initiate sales. Although we saw cases where commoners had been able to sell 
their land, the prime actors in selling land were usually the chiefs. Bruce (1988: 
43) explains their strong position as follows:  

‘in many indigenous tenure systems a traditional leader who administers community 
land is viewed as holding a tenure in that land. This is best described as an estate of 
administration, held in trust, but where the land is unoccupied and rights to land are 
becoming increasingly individualized, the traditional leader is sometimes able to 
convert the administrative estate to a personal right.’  

In Besease, where there is no unoccupied land left, chiefs are now even 
attempting to acquire personal rights over occupied land under cultivation by 
community members. This has also been documented for other villages 
surrounding Kumasi and for other peri-urban areas of Ghana.22  

The customary system of land allocation, with the chief as the administrator 
of land, is obviously dominated by the traditional elite. We have seen that this 
does not mean that chiefs have unlimited and undifferentiated negotiating 
powers. Their room for manoeuvre and the success of resistance against their 
actions are highly influenced by the power configuration in the locality. The 
membership of social and political networks of both the chiefs and their 
opponents in the struggle, the social and economic capital of both these parties, 
the number of people they can mobilize, and the degree of physical force they 
are willing and able to use, all have an effect on the outcomes of struggles over 
land. Over the last decades, the power configuration in peri-urban areas has 
been profoundly influenced by the allocation of a number of administrative 
tools for land management in the chiefs. These tools, including the capacity to 
draw up planning schemes and demarcate village land into residential plots, 
have significantly enhanced the local position of chiefs. Although the power of 
chiefs to negotiate customary tenure differs per case depending on the local 
power configuration, it is in general influenced by two factors: the weakness of 
customary checks and balances and the government’s current policy of non-
interference in chiefly affairs.  

Customary Checks and Balances 
Traditionally, responsibility for village chiefs rests on two pillars. The first 
pillar is made up of a council of elders, selected by and representing all major 
factions of the community, without whose consent the chief can not make any 
decision. The second pillar consists of the possibility to destool seriously 
malfunctioning chiefs (Busia 1951; Danquah 1928; Kasanga and Kotey 2001; 
Ollennu 1962). Assuming that traditional rule was never that equitable and 
                                                            

 
22  See among others Abudulai 2002; Alden Wily and Hammond 2001; Bassett 1993: 

17; Berry 2002a; Edusah and Simon 2001; Hammond 2005; Kasanga and Kotey 
2001; Kasanga and Woodman 2004; Maxwell et al. 1998; Ubink 2007. 
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well-balanced – which has been convincingly demonstrated in the extensive 
oeuvre of McCaskie (including McCaskie 1992; McCaskie 1995; McCaskie 
2000) – current performance of chiefs in peri-urban Kumasi proves that these 
two pillars have seriously eroded in present-day village practice in peri-urban 
Kumasi. 

To begin with, in some villages in peri-urban Kumasi, the council elders are 
primarily or even entirely selected from only the royal family and not from all 
important families in the community. Furthermore, the rule that elders hold 
their offices not in the pleasure of the chief but to serve the family that has 
elected them also seems to be under strain. This is underpinned by the 
abundance of conflicts between elders and their own family, who can no longer 
dismiss them when unsatisfied. Regardless of the composition of the council, 
the chief often co-opts his elders by sharing the benefits from land admi-
nistration with them, removing their incentives to effectively check the use of 
power and, if necessary, to stand up against the chief (cf. Abudulai 2002: 83). 
And those elders that are not co-opted are often simply ignored by the chief.23  

When the people of a community want to destool their chief, a case has to 
be brought before the Traditional Council, the administrative and ‘judicial’ 
organ at the level of the paramount chief, which consists of the paramount chief 
and his subchiefs.24 A first hurdle is that destoolment charges cannot be brought 
by commoners but only by the ‘kingmakers’, i.e. those subchiefs and members 
of the royal family who can also make or enstool a chief (Hayford 1970: 36). 
As discussed above, these subchiefs are often co-opted and are therefore not 
likely to take the lead in actions against the chief. And if they do dare to do so, 
this is only ‘after many years of wrongdoing, the chief will first be given the 
benefit of the doubt, according to one of the subchiefs of the Ejisuhene, and to 
explain why they have waited so long to start a destoolment case against the 
latter, he adds: ‘The kingmakers have deposed the previous Ejisuhene and 
installed this one, of whom they had high expectations. They now lose part of 
their legitimacy when they want to destool the one they selected’.25 A second 
obstacle lies in the fact that the paramount chief, who chairs the Traditional 
Council, often has a direct interest in who occupies the village stool, mainly 
because of his claims to a share in the villages’ land revenues. The paramount 
chief of Ejisu for instance favoured those chiefs who sold large amounts of 
stool land and shared the proceeds with him. The fact that this did not usually 
leave much land or revenue for the community did not seem to bother him. 
Furthermore, to mention a third hindrance, the members of the Traditional 
Council consist of direct colleagues of the chief-on-trial. Many of the current 
destoolment charges are to do with land administration in one way or another. 
And often the charges against the chief-on-trial, such as selling farmland and 
not using enough stool land revenue for community development, are also 
points of discussion in the villages of the judging chiefs. Clearly, their personal 

                                                            
 

23  See Ubink 2007. 
24  Section 15 of the Chieftaincy Act, 1971 (Act 370). 
25  Interview Kontihene subchief of Ejisuhene, 27 May 2003. 
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interests in such cases may stand in the way of objective and impartial 
judgment.  

Governmental Policy 
The second factor structurally influencing the negotiating power of chiefs 
consists of the activities and discourse of the government. In the media, 
government officials regularly and vehemently proclaim that they will not 
‘meddle in chieftaincy affairs’.26 Land administration is the main area about 
which such ‘non-interference-statements’ are made. These statements not only 
claim that the government should not interfere in chieftaincy affairs, but also 
allege that it is unnecessary: since chiefs do not rule alone but in council with 
their elders, and since they can be destooled when they seriously malfunction, 
the local arena can deal with its own problems. Despite frequent indications 
that these local checks and balances are not very effective, the government 
takes refuge behind them, denying the people an opportunity to complain.  

These statements form an element of a wider ‘policy of non-interference’, 
which can also be witnessed in certain actions, such as the fact that at 
inauguration of District Assemblies and Unit Committees – the two lowest 
levels of local government – its members are invariably told to abstain from 
chieftaincy affairs. A salient example can also be found in the wording, drafting 
and content of the National Land Policy – the first comprehensive land policy 
ever formulated by the Ghanaian government – and its implementing program, 
the Land Administration Program.27 Although program and policy aim to tackle 
the current problems in land administration, both the role of chiefs in the 
administration of stool land – including the tendency of chiefs to adopt 
landlord-like positions – and the possible checks and balances the state could 
put in place regarding stool land administration, are not critically examined. 
There is an internal debate between modernizers and neo-traditionalists within 
government, which is quite intense and highly sensitive. The modernizers, 
particularly in the land agencies and the Land Administration Program Unit, are 
trying to break the silence surrounding the misadministration by the chiefs but 
their efforts are being thwarted by their superiors. Altogether, however, it 
seems that there is currently no political party willing to enter into any real 
battle, such as land reform would cause, with the chiefs.28 

                                                            
 

26  See a.o. Daily Graphic 25 August 2003, 3; Ghanaian Times 5 August, 2003, 1 and 
25 August, 2003, 3. These statements are sometimes made in reaction to chieftaincy 
disputes, for which the law explicitly declares the government has no jurisdiction 
(section 15, Chieftaincy Act, 1971 (Act 370)), but also more in general, expressing 
that the government will not interfere in chiefly administration. 

27  A long-term programme with multi-donor support, which started in 2003 with the 
objective ‘to develop a sustainable and well functioning land administration system 
that is fair, efficient, cost effective, decentralized and that enhances land tenure 
security’ (Ministry of Lands and Forestry 2003: 12). See also Ministry of Lands and 
Forestry 1999: 99; Ubink and Quan 2008; World Bank 2003. 

28  Another example is found in the unwillingness of the political establishment to bring 
before the court the question whether ‘drink money’ is stool land revenue in the 
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The policy of non-interference can be explained partly by the political power of 
the chiefs, who are still regarded as very influential and vote-brokers, especially 
in the rural areas. In addition, the current tendency to fill chieftaincy positions 
with highly educated professionals blurs the traditional distinction between the 
state elite and chiefs, and creates new alliances between these two groups (Ray 
1992: 109-113). The elite of the party presently in power, the NPP, is especially 
closely connected to the chiefs. Not only does it have its stronghold in the 
Ashanti Region, with its powerful chiefs, but president Kufuor himself is 
through marriage connected to the royal family of the Asantehene. Many 
members of the current government, up to high levels, are royal family 
members in their hometown. Furthermore it could be argued that the rampant 
irregularities and mismanagement by state institutions in procedures of 
compulsory acquisition of land do not give the state a strong moral position 
from which to judge the quality of chiefly land administration (Kotey 1996). 
Moreover, when the state wants to acquire land itself, a good relationship with 
the chiefs involved is useful.  

The current mildly favourable climate for chieftaincy has even rekindled 
discussions on the creation of a second chamber of parliament made up of 
chiefs, and on whether chiefs should again have their own representatives on 
District Assemblies. The fact that chiefly statements on these issues at 
workshops and policy meetings often go unchallenged gives another indication 
of the affirmative attitude of the current government towards chiefs and 
chieftaincy issues. Obviously, such actions and discourse from the government 
provides chiefs with additional legitimacy and negotiability in the field of land 
administration, and communicates little fear for stately control and ample room 
for manoeuvre.  

Conclusion: Negotiations and Unilateral Actions 

The weakness of customary checks and balances and the government’s policy 
of non-interference in chieftaincy matters help to explain why in many cases 
the chief is able to benefit from the resources of the community. Over time, this 
would result in reduced access to land for the poor and increased socio-
economic inequality, a result confirmed by other research.29 The third position 
with regard to the negotiability of customary tenure described in the 
introduction to this article imputes the increased inequality under customary 

                                                                                                                                    
 
sense of the Office of the Administrator of Stool Lands (OASL) Act. In line with the 
historical practice to bring a bottle of schnapps when requesting a chief for land, 
chiefs claim that ‘drink money’ constitutes a mere symbolic gift to show allegiance 
to the chief. Since this ‘drink money’ currently equals the market price for land, 
many officials suggest it amounts to stool land revenue in the sense of the OASL 
Act, and should thus revert to the OASL. When the District Chief Executive of 
Ejisu-Juaben district wanted to go to court over a case of approximately 300.000 
Euro of ‘drink-money’, he was stopped by the government. See Ubink and Quan 
2008. 

29  See footnote 22. 



Chiefs and Farmers 
  

  

63

tenure to the differentiated bargaining positions within a community and the 
limits of negotiability and ambiguity. Although the Besease case endorses both 
these aspects,30 I agree with Peters (2004) and Amanor (1999) who warn that 
too much emphasis on negotiability results in an overestimation of people’s 
agency and that the image of relatively open, negotiable and adaptive 
customary systems of landholding and land use obscures processes of 
exclusion, deepening social divisions and class formation. In line with, but 
perhaps surpassing the argument of these authors, I wish to caution against 
misuse of the term ‘negotiability’. In instances when one party has the power to 
fully negate the other party’s rights or to unilaterally impose a new 
constellation of rights, it is overstretching the term to continue to speak of 
negotiations. We cannot say that it is the result of a negotiation when a chief 
sells a farmer’s land and refuses to pay any compensation. Practice in peri-
urban Ghana shows a range of interactions on a continuum from 1) negotiations 
where parties have more or less equal power, such as between chiefs, and 2) 
negotiations between parties with severely unbalanced power relations, such as 
between chiefs and poor farmers, to 3) unilateral actions where one party is 
presented with a fait accompli regarding an alteration in his/her rights to land 
but where resistance changes the outcome to a certain extent, and 4) unilateral 
actions where acts of resistance remain ineffective and the strongest party 
imposes a new constellation of rights or even negates all the rights of the other 
party. Juul and Lund (2002: 6) state that ‘just as poor and disadvantaged people 
may sometimes negotiate improvements to their lives, these may just as swiftly 
be negotiated away again’. I would like to argue that by using the word 
negotiation they present an incomplete and skewed picture that ignores a whole 
array of actions in which a powerful party one-sidedly abrogates or diminishes 
the other party’s rights. An overstretching of the term negotiation – or rather a 
continued use of the term when in fact negotiations have ended – is not only 
incorrect but also dangerous as it obscures the stratification of the local 
communities in which these processes take place, overemphasizing the positive 
aspects of customary tenure, while neglecting its injustices.  
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Reconsidering Conflicts over Land in the Sahel  
as Conflicts over Power 

Karin Nijenhuis1 

Introduction 

Fulbe herders and Dogon farmers have cohabited peacefully, and at times 
violently, in the Sahel region of central Mali for generations (cf. De Bruijn et 
al., 1997). In the literature on local natural-resource management, attention is 
paid to conflicts over land and other natural resources between ethnic groups 
with different land-use systems. Although farmer-herder relations may be 
‘symbiotic’ and sharing a single territory complementarily across time and 
space, clashes between herders and farmers about the sharing space are 
frequent, for example, conflicts about crop damage from herds or the establish-
ment of agricultural fields on ancient cattle tracks (cf. De Haan et al., 1990; 
Breusers et al., 1998; Beeler, 2006). It is believed that ‘complementarity can 
change to competition when the rules of sharing of and access to resources are 
no longer respected’ (Raynaut & Lavigne Delville, 1997: 111), often under 
conditions of increased land pressure, drought and reduced soil fertility. Some 
authors, however, state that competing land-use systems and resource scarcity 
do not necessarily mean an increase of (violent) conflicts (Witsenburg & 
Adano, 2007) but may result in an adaptation of livelihoods, for example 
specialization (Hussein, 1998; Hussein et al., 1999). Another category of con-
flicts over land mentioned in the literature is between autochthonous farmers 
and farmers that settled later (who are known as migrant farmers, strangers or 
newcomers) in which the first-comers have stronger claims to any land (see e.g. 
Lentz, 2000, 2005; Kuba & Lentz, 2006; Toulmin, 2007).  

This literature seems to miss the point however. Although I recognize that 
conflicts between farmers and herders and between first-comers and late-
comers exist, I argue that many conflicts over land in the Sahel, especially 
those regarding land allocation and withdrawal, have to be seen as part of a 
conflict for power between autochthons. The people who lose out are those who 
settled later as they risk being chased off their fields. These power conflicts 
have several stages and layers, and are often rooted in the distant past. Any land 
conflict that emerges today is often just one layer in an underlying power 
conflict.  

                                                            
 

1  I am grateful to the Netherlands Organisation for Scientific Research (NWO) for 
their financial assistance and would like to thank Prof Han van Dijk and the three 
referees for their comments on earlier versions of this article. 
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The view that land conflicts often involve struggles over local authority is not 
new (see Lund, 1998, 2002). What is new, however, is that these struggles are 
seen as being among autochthons but to the detriment of migrant farmers. This 
argument contributes to theories on land conflict and can be positioned within 
the political ecology approach that studies interaction between society and the 
environment from a power perspective (see Forsyth, 2003; Zimmerer & 
Bassett, 2003; Robbins, 2004). It is argued that the rural mobility of farmers, 
which is exacerbated in a context of drought and increased climate variability, 
is primarily a consequence of differentiated access to land at a local level that is 
based on different positions of power. 

This article presents a detailed case study of a conflict in the Sahel of 
central Mali. At first sight it may seem to be a herder-farmer conflict or a 
conflict about the withdrawal of land between a first-settled and a later-settled 
but it turns out to be part of a long-running struggle for power between two 
autochthonous Fulbe livestock keepers. The one who loses out, however, is a 
Dogon farmer from another village who has been living on their village 
territory for many decades but who has now been chased off his land. The 
struggle for power between the two autochthons is played out on the issue of 
land allocation depending on who is able to allocate land to newcomers, such as 
Dogon migrant farmers, and on what grounds. 

In addition to the plea for a reconsideration of land conflicts as part of 
power conflicts, the case touches on other issues too. Ambiguous rights and 
rural mobility are intrinsically linked. Persuasion and negotiation are used by 
the more powerful autochthons as a way of dealing with the ambiguity of first 
settlement and the fluidity of land rights in the Sahel, a volatile region where 
people have always been mobile in response to droughts. The Malian judicial 
system is not capable of solving these types of land conflict because the courts 
have little legitimacy and the land disputes that are taken to court are not in fact 
about land at all. Local dispute-settlement institutions cannot provide solutions 
either. 

This article is structured as follows. The next section discusses the research 
methods used, and the context of rural mobility and settlement in cultivation 
hamlets is described in the following section. The paper focuses on how land is 
claimed within this context of mobility and then shows that settlement histories 
play a crucial role. This conflict is played out in a field in the cultivation hamlet 
of Coofi and the settlement histories of several actors in Coofi are presented in 
the following section. The next section then examines the present land conflict 
and this is followed by a description of the underlying conflict over power 
between two autochthonous Fulbe from Douma village, including their court 
case, which turns out to be just the next step in a long-running conflict. The 
final part presents an analysis of the conflict. 

Research Methods 

The empirical data presented here are based on fieldwork within the framework 
of a PhD project on the mobility of farmers in relation to the socio-political 
processes through which they gain access to land and the conflicts arising out 
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of it in southern Mali (Koutiala district)2 and central Mali (Douentza district). 
The field data on central Mali were gathered between 1999 and 2002, and 
collected on three separate fieldwork visits to several villages and cultivation 
hamlets in the semi-arid Douentza district. The conflict centres on a specific 
field situated in Coofi, a cultivation hamlet inhabited in the rainy season by 
Dogon farmers from Pergue village about 25 km to the southwest. The 
cultivation hamlet and its fields are on the village territory of Douma, a large 
Fulbe-dominated village about 10 km north of Coofi. The other rural people 
involved were farmers from Okoyeri,3 a small Dogon village about 10 km west 
of Coofi. 

The research methods used were mainly qualitative. Two phases can be 
distinguished: a recognition period followed by a period of in-depth research. 
In the villages of Douma and Okoyeri, all the cultivation hamlets and pastoral 
camps were visited over a period of a few months. The head of the settlement 
or his representative was interviewed with the assistance of an interpreter about 
his settlement history and land use. In-depth research was subsequently carried 
out. Numerous interviews and informal conversations were held in Coofi, in 
villages including Okoyeri, Douma and Pergue, and in the regional capital of 
Douentza town. Respondents included family heads, women, youth, clan 
chiefs, village chiefs, the communal counsellor, the judge, etc. The topics dis-
cussed concerned the allocation of land, entitlements to land, land use and the 
position of migrants vis-à-vis people who had settled earlier. The conflict 
presented in this article emerged later as an additional topic during fieldwork 
and led to research into mobility, access to land and conflict arising from it.4 

Rural Mobility and Settlement in Cultivation Hamlets 

Mobile Livelihoods 
Douentza district lies in central Mali and is one of the poorest districts in the 
country with 90% of its population living below the poverty line. The regional 
economy is largely based on animal husbandry and subsistence farming, with 
millet as the staple crop. The vulnerable farmers and agro-pastoralists depend 
on their natural environment but this is harsh and unpredictable. 

                                                            
 

2  Another conflict concerning land and power in a village in southern Mali that 
emerged in the context of decentralization is presented in Nijenhuis (2003). The 
migratory drift of Dogon farmers to southern Mali is described in Nijenhuis (2005). 

3  The official name is Okoyeri Dogon. A nearby village called Okoyeri Peulh no 
longer exists as the Fulbe population left in the mid-1980s due to a lack of drinking 
water for their herds. They now live on the Bandiagara Plateau and in the Inner 
Delta of the Niger, both about 100 km away. 

4  Other methods were also used: the locations of cultivation hamlets were registered 
by GPS (global positioning system) to process maps of the settlement process. 
Census data were gathered at various administrative levels such as the municipality, 
the district and the former sub-district. However they were often incomplete and 
unreliable. 
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The zone is characterized by a semi-arid climate with a low mean annual rain-
fall of between 300 mm and 500 mm that is concentrated in the rainy season 
between June and October. Since agriculture is rain-fed it can only be practised 
in the rainy season. The Sahel area has experienced severe droughts that have 
impacted on the livelihoods of the rural poor. Those of 1972/1973 and 
1984/1985 are the best known but other rainy seasons have also been character-
ized by drought, the failure of harvests and famine.  

Since the mid-1960s the mean annual rainfall has decreased although it 
seemed to recover in the late 1990s (Put et al., 2004). This decrease is not the 
biggest problem for farmers though, because rural people in Africa are able to 
adapt surprisingly well (cf. De Bruijn & Van Dijk, 1995; Scoones, 1996; 
Mortimore & Adams, 1999; Dietz et al., 2004; De Bruijn et al., 2005). More 
importantly, rainfall variability in the Sahel has increased and is becoming 
more erratic in time and place. Intra-seasonal droughts occur more frequently 
and annual rainfall may vary by up to 40% from the long-term average (De 
Bruijn & Van Dijk, 2004: 140). The high variability and unpredictability of 
rainfall makes rain-fed agriculture extremely risky but other factors have also 
contributed to harvest failure, for example locust plagues, worms, and birds that 
threaten the millet at different stages of its development. Many Sahelian 
families are struggling to produce sufficient food from one year to the next.  

The rural people in the research area are mainly Fulbe5 (singular: Pullo) 
herders and Dogon farmers who practise livestock keeping and subsistence 
farming.6 Although the Dogon identify themselves primarily as sedentary 
farmers and the Fulbe as semi-nomadic livestock keepers, most rural people 
have diversified their livelihood strategies to reduce vulnerability. Many Fulbe 
livestock keepers thus also grow millet in small fields and Dogon farmers keep 
some cattle on the side, although the emphasis still differs per ethnic group. The 
Dogon in particular may perform off-farm labour to make needs end, such as 
acting as a traditional healer, Islamic teacher or mechanic, or they may 
transport or sell wood and bricks at the weekly regional market in Douentza 
town. Dogon women often produce traditional material to sell at the market. In 
the dry season, young Dogon men often migrate to towns to work as hired 
workers or leave for several years to work as labour migrants in Bamako or in 
coastal countries such as Ivory Coast where living standards are generally 
higher. The Fulbe too have additional income-generating activities including 
cattle fattening and working as hired herders. Fulbe women sell milk and other 
dairy products and also produce mats.  

The Sahelian droughts and seasonal patterns have always forced the Fulbe 
and the Dogon people to be mobile. Gallais (1975) called the specific natural 
environment in the Sahel that influences rural people’s livelihoods la condition 
sahélienne. Their mobility is interwoven with cultural patterns and has shaped 

                                                            
 

5  The Fulbe are also called Peul in French or Fulani in English. Their language is 
called Fulfulde. 

6  Other smaller ethnic groups in the area include the Bamana (Bambara in French), 
Songhai, Touareg, Moors and Bella. 
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specific institutions regulating the relationship between hosts and strangers as 
De Bruijn & Van Dijk (2003) found for the Fulbe in central and south Mali.  

At the start of the dry season when rainwater pools dry up, the Fulbe in 
Douentza district set off with their herds in search of water and fresh grass. The 
larger herds are taken to the wet grasslands of the Inner Delta of the Niger, 
while smaller herds move to the Bandiagara Plateau where narrow rivers can be 
found. Both areas are about 100 km away. They return at the beginning of the 
next rainy season.  

Dogon farmers are mobile but in a different way. Many farmers have set up 
cultivation hamlets within a 40-km radius of the villages on the escarpment. In 
the cultivation hamlets where one or more families settle together, they have 
transformed former pastures into large fields where they grow millet in the 
rainy season. Families live in straw huts there close to their fields, while 
additional fields may be located further away. Administratively and in local 
eyes the cultivation hamlets are considered satellites of the villages in which 
the spatially relocated families live during the rainy season. Ties between the 
families in the village and the cultivation hamlet are generally strong. In the dry 
season, the farmers return to their villages due to a shortage of water in the 
cultivation hamlets.  

Dogon Settlement in Cultivation Hamlets 
Dogon settlement in cultivation hamlets started at the early twentieth century.7 
In pre-colonial times8 cultivation on the plains was dangerous due to slave 
raiding by Fulbe and Toucouleur and the Dogon were pushed back towards the 
escarpment where they lived in small villages. It was hard to establish an 
agricultural livelihood on such terrain. Crops were grown on the rocky slopes 
and between the wards, and they faced land shortages. The security situation 
for the Dogon improved significantly after 1905 when direct French colonial 
rule was established in this area and the French formally abolished slavery. A 
number of Dogon started to establish cultivation hamlets and open up new 
fields on the plains, especially in the clay-sand mixed zones among Fulbe 
pastoral camps.  

In the research area, from north to south the clayey soils become sandy soils 
and the vegetation pattern shifts from dense trees in the north to an open dune 
landscape covered with grasses and scattered shrubs in the south. The transition 
zone in-between is about 5 km wide and has always been of major importance 
for agriculture as well as herding. Soil fertility and the water-retention capacity 
of the mixed clay-sand soils are favourable for farming, while the grass for 
livestock is of high quality. In addition, rainwater pools provide drinking water, 
which makes human settlement possible in a region where the lack of drinking 

                                                            
 

7  The process of Dogon settlement in cultivation hamlets is described by Petit (1998) 
from the southern part of the Bandiagara Escarpment to the Seeno Plains in Sangha 
district. Settlement here was more permanent due to higher groundwater levels and 
many cultivation hamlets became official villages over the course of time. 

8  The French established colonial rule in 1893. 
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water is a major problem. There is no surface water in this dry area and ground-
water levels are deep, at more than 90 m in the sandy dune areas. Outside the 
villages, there are no wells or boreholes so Dogon cultivation hamlets and 
Fulbe camps are mainly concentrated in the transition zone.  

Since the 1990s, the northern fringes of the sandy dune area have been 
opened up and cultivation hamlets have emerged surrounded by large fields that 
have replaced the smaller, depleted fields near the villages as the heart of 
agricultural production. This massive colonization process is due to population 
growth, the breakdown of families into smaller economic units as a result of the 
Sahel droughts, poverty whereby the eldest brother remained in the village and 
younger male siblings had to look for farming land elsewhere,9 and the need to 
extend fields over clayey and sandy soils to minimize risk due to increasing 
variability in rainfall.10 The widespread use of the plough as a replacement for 
the hoe in the 1990s facilitated the expansion of cultivated areas and allowed 
the light sandy soils to be cultivated, doubling or even tripling farmers’ field 
sizes. The simultaneous adoption of the donkey cart enabled farmers to settle 
further from seasonal ponds. Many of the farmers in the cultivation hamlets had 
previously worked as labour migrants, sometimes for more than twenty years 
and the money they had earned enabled them to buy carts and ploughs. 

Rural Mobility and Land Claims 

The Importance of First Settlement and Oral Histories 
Access to land is commonly regarded as a prerequisite for rural livelihood and 
therefore ‘people put tremendous efforts into vindicating, asserting, and se-
curing claims to land in Africa’ (Juul & Lund, 2002: 2). The massive settlement 
of Dogon farmers in cultivation hamlets in the course of the twentieth century 
raises the question of how these farmers gained access to ‘new land’ to settle on 
and open up.  

Land in an agricultural society is usually claimed on the basis of first 
occupancy. The first group to arrive in an area is believed to establish a special 
relationship with the spirits of the land (Lentz, 2005). All the families that settle 
later have to ask permission of these original settlers or their descendants 
before settling on their territory. In this way, a local hierarchy is constituted on 
double seniority in which earlier-settled families are ranked higher than 
families that settle later. Older people are ranked higher than younger people 
(Lambert & Sindzingre, 1995; Breusers, 1999). Local hierarchy becomes clear 
when one asks people in a Dogon village or cultivation hamlet to provide the 

                                                            
 

9  The expansive nature of Dogon agriculture in which families are reorganized and 
production units are split has been described by Van Beek & Banga (1992) and Van 
Beek (1993). 

10  If rainfall is poor, sandy soils are preferred because water stagnates on a laterite 
layer at a depth of about 1 m whereas clayey soils have less water-storage capacity. 
Reversely, when rainfall is good, people prefer clayey soils because of their better 
soil fertility properties. 
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names of the families living there: the families are always automatically 
presented in order of settlement.11 

A family that is part of the local hierarchy has automatic access to land and 
within a family it is the family chief who distributes land to his family mem-
bers. Group membership is the only condition for access to land but the local 
situation determines whether there is sufficient land of good quality available. 
When a farmer dies, his sons inherit the land. First settlement and inheritance 
are the only ways to obtain land since it cannot be sold under customary law. 

Land is borrowed when virgin land is no longer available or when a stranger 
family settles on a village’s territory. The position of the new arrival is weak 
because he only has the usufruct rights of cultivation, also called derived or 
secondary rights (Lavigne Delville et al., 2002; Toulmin, 2007). As a sign of 
recognition, the person borrowing the land has to present a symbolic gift every 
year, for example a bundle of millet, or offer his labour for a short period 
during the growing season. A later occupant has no tenure security because the 
first-settled farmer can take the land back at any time. By lending land a strong 
socio-political relationship is vested between the first occupant and the later 
arrival who risks being removed from his fields if he does not behave in what is 
deemed a proper manner (see Nijenhuis, 2003). The element of power in 
accessing land that enables various actors to derive benefits from resources has 
been emphasized by Ribot & Peluso (2003) in their ‘theory of access’.  

First occupancy is extremely important. In this region, however, the issue of 
first occupancy may be difficult since people have always been mobile and 
various families can have occupied a particular place. In addition, history is 
mainly oral history; and there are no written sources or a land register. The oral 
character of settlement history provides room for multiple versions and com-
peting claims. Rarely is there one definitive version. What matters is whether 
one has the power to persuade others of the validity of one’s claim to one’s 
ancestors’ first occupancy. This notion of persuasion has been adopted from 
Rose (1994) who argues that ‘property is persuasion’. The claimant needs 
support from influential authorities, for example the village chief, the land 
chief, mayor, judge, regional authorities or minister. The support of the people 
is often indispensable. The claimant has to be able to mobilize his socio-
political network to receive authorization (Rose, 1994; Berry, 2001; Lentz, 
2005). Tonkin (1992) showed that oral histories are social constructions: 
storytellers manipulate the stories they tell and emphasize their own present 
preoccupations. The ambiguity or fluidity of settlement history produces the 
effect of there being several histories of the same place. On one field or area for 
example, several layers of claims and counter-claims can exist, which may 
result in conflict if the claims are effectuated. Since settlement history is so 

                                                            
 

11  The hierarchal system is not only found at local level within a village but also 
between villages. A new village established on the village territory of an existing 
village (from which it has been granted permission to settle) is ranked lower. It 
could be argued that hierarchy based on seniority exists at three levels (triple 
seniority). 
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ambiguous, it seems more appropriate to use the term ‘narrative’ (cf. Tonkin, 
1992; Lentz, 2000, 2005). 

Whether or not someone is a first-comer is a central issue in many current 
disputes over land, and a number of features of local land-tenure regimes allow 
ample room for interpretation and negotiation. Importantly however, it should 
be stressed that ‘negotiators or contestors in African land matters seldom play 
on level playing fields. Some have more negotiating power, more defining and 
contesting power, than others’ (Shipton, 2002: x). Lentz (2005) argues that 
contestants may have differing opinions about the ‘pivotal act’ that determines 
whether someone is a first-comer. On the basis of her fieldwork in the frontier 
area between Ghana and Burkina Faso she claims that there are two basic lines 
of argument that constitute a land title. Is the ‘pivotal act’ the discovery of 
‘empty’ land thereby often simply ignoring eventual traces of ancient inhab-
itation? Or is it the continued possession of land through labour, for example 
the clearing and cultivation of land? According to Lentz, late-comers often 
invoke the second argument of labour, although in practice claimants may be 
pragmatic and use different kinds of arguments to legitimate their claim. The 
practice of fallowing ensures that traces of occupation fade over time. After 
five to ten years of lying fallow, sprouting shrubs and trees may make a field 
look as though it has never been a cultivated part of the bush. In the research 
area, people refer to physical signs to strengthen their claim of being a first-
comer, such as the presence of a stone buried deep underground or ‘hidden’ in a 
pond, a tree, a well or a shrine. 

Secondly, the social boundaries of the group of first-comers are not strict, 
which means that membership is subject to interpretation and negotiation. 
Thirdly, the territorial boundaries of the area under control are not strict. The 
ritual and political power of the chief is strongest at the centre of a territory but 
he is less influential towards the periphery where land is often uncultivated. A 
territory’s boundaries can thus be vague and contested. Since new settlements 
are always initially satellites of already existing settlements (the village of 
origin or another settlement), there may be disputes about who the first-comer 
in the satellite is. Is it the person who first settled in the new cultivation hamlet 
or the first person to have settled in the village of origin? And finally, the 
‘shape’ of the area under control may be at stake. Does the territory necessarily 
have to be a continuous area? Lentz (2005: 162) argues that ‘the territories con-
trolled by first-comers were not necessarily contiguous either, but consisted of 
various stretches of land, interspersed with areas ‘owned’ by neighbouring 
communities’.  

The ambiguous and persuasive nature of settlement history can easily result 
in conflicts over land that are never fully resolved (cf. Lund, 1998). The ambi-
guity of settlement narratives increases farmers’ tenure insecurity but also 
creates opportunities for farmers to respond in a flexible way to changes in their 
social and natural environment.  

Herders’ Perceptions of Land and Power 
What makes the situation more complicated is that this region is not only 
inhabited by farmers but also by herders who hold another view of territorial 
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appropriation. The Fulbe see themselves as pastoral people who are not inter-
ested in land and, in their view, the village chief has central and undivided 
power over a village territory. It belongs to the chief and he decides who has 
access to land. The formal abolition of slavery by the French in 1905 forced the 
Fulbe to cultivate their fields themselves; a process that only gradually took 
place. Farming land thus became a necessity and a matter of interest for them. 
The village chiefs allocated land to Fulbe for agricultural purposes and, in 
Islam, once land is allocated to someone, his rights are closer to private 
ownership in the western sense than in the Dogon system, and land may even 
be sold.  

Power relations between the Fulbe and Dogon have changed over time. In 
the nineteenth century, the Fulbe dominated the Dogon, even enslaving many 
of them. In the course of the twentieth century, however, Fulbe dominance 
decreased and power differences have since become less clear. In colonial and 
post-colonial state law, livestock keepers are disadvantaged vis-à-vis farmers 
since customary rights to land are recognized, whereas pasture rights or ter-
ritorial rights are not. Sometimes the Dogon (and riimaybe, former Fulbe 
slaves) have become more powerful than the Fulbe because of their larger 
numbers and their relationship with the state apparatus is better. Strong Fulbe 
feelings of pride and Dogon feelings of distrust still play an important role in 
their present-day relationships. 

Settlement Histories in Coofi 

Coofi 1 and Coofi 2 
The land conflict presented here is about a field in Coofi, a zone where clayey 
soils gradually transform into sandy soils. In the Coofi zone there are currently 
two cultivation hamlets – Coofi 1 and Coofi 2 – located at close proximity. 
Coofi 1 is just south of the track on the sandier soils, while Coofi 2 is to the 
north where the soils become slightly more clayey. The distance between the 
two cultivation hamlets is no more than 2 km and Coofi could in fact be con-
sidered one cultivation hamlet with two spatially separated wards. Fifteen 
families live here, eleven in Coofi 1 and four in Coofi 2. Most of the families 
originate from three distinct lineages from Pergue village. Coofi 1 is the largest, 
oldest and thus most important of the two cultivation hamlets and the oldest 
man from the first-settled lineage is automatically the chief. Together they 
constitute a small and organized community with a chief and his counsellors, a 
youngsters’ association with a board, and a common groundnut field that is in 
one of the fields belonging to the first family to settle. On the basis of fieldwork 
data (2001), Coofi’s population is estimated at about 255 in the rainy season. 

The present Coofi 1 and 2 cultivation hamlets were established by farmers 
from Pergue, a Dogon village at the top of the escarpment about 25 km from 
Coofi where arable land is scarce. The first farmer settled in what is now called 
Coofi 1 in the 1910s or 1920s. His grandson is Coofi’s chief today. The second 
lineage to settle in Coofi was Sory’s. The old Sory (born in 1930) was the first 
from Pergue to settle in what is now Coofi 2. After his father had settled in 
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Coofi 1 next to the first family, to which he was closely related by marriage, he 
decided to cultivate a clayey field in the northernmost part of the transition 
zone deep in the forest, and he relocated his hut from Coofi 1 in 1943. He had 
asked permission from the Douma village chief and to his surprise – because 
this clayey area was usually reserved as pasture area – permission was granted. 
In 1960, his son Sory relocated to the area that is now Coofi 2. The third 
lineage in Coofi arrived in the 1950s. All the families from Pergue split from 
these three lineages over time or were relatives who arrived in the 1950s and 
1960s.  

Every year after the harvest they go back to Pergue due to water shortages 
in the dry season. Water in Coofi at this time of the year is available only from 
seasonal rain-fed ponds nearby. In the early 1990s an 86-metre-deep borehole 
was drilled but it broke down in 1998 and attempts to repair it failed. A reliable 
water supply would enable people to live in Coofi all year round. At present, it 
is only the chief who lives in Coofi twelve months a year because he owns a 
small herd that cannot be kept in Pergue. In the dry season, his herd is watered 
every day at the nearest pump about 13 km away.  

Previous Settlement in Coofi 2 by Dogon of Okoyeri 
Sory and other Dogon from Pergue living in Coofi 2 are not the first Dogon to 
have settled there. In the past, Dogon from Okoyeri village headed by a man 
called Nouh established a cultivation hamlet there in the 1910s or 1920s among 
Fulbe camps where he cultivated millet and other crops, though not every year. 
Over time, four other families from Okoyeri joined him and the five families 
formed a small community.  

Okoyeri’s cultivation hamlet in Coofi expanded because rainfall and har-
vests were abundant. Nouh’s grandson, who was born in Coofi in 1946 and 
currently lives in Okoyeri village, estimates that by about 1960 the cultivation 
hamlet in Coofi had become a large settlement with about 23 families (about 
375 people) living there in the rainy season. When a field was depleted, it was 
left fallow and an adjacent piece of land was cleared. They cultivated clayey 
and clayey-sandy mixed fields nearby and, to access drinking water, Nouh dug 
a pond close to the cultivation hamlet called Nouhtakara (Nouh’s pond). In the 
dry season, after the harvest was over, they returned to their village. 

Farming in Coofi was relatively easy and successful with good harvests but 
this ended in about 1960 as a result of a dispute between Nouh and the Fulbe 
from Douma. Versions differ about the contents of the dispute but as they are 
not contradictory, there is likely to be an element of truth in them all. 

The Fulbe from Douma claim they chased the Dogon away because the 
Dogon wanted to transform Coofi into a new administrative village headed by 
Nouh. Dogon in Coofi 2 confirmed that the Dogon from Okoyeri had to leave 
because they claimed the territory was theirs. The immediate cause was prob-
ably a waterhole that Nouh dug in his field. Digging waterholes is a sensitive 
issue because it is the privilege of land owners. This behaviour was un-
doubtedly a thorn in Douma’s flesh; Douma considers Coofi as its territory and 
would never allow the creation of a Dogon village on it. 
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Nouh’s grandson confirmed that problems started with the digging of Nouh’s 
pond: in his words, it was ‘a matter of pride’. After his grandfather died, the 
village chief of Douma reclaimed the land and allowed the Dogon to stay on 
condition they pay a yearly bundle of millet. Nouh’s descendants refused 
because they considered themselves to be the first occupants of the land. ‘We 
have never asked permission to cultivate the land.’ Offering millet would imply 
recognition of Douma’s land ownership, while refusing to present the millet 
was interpreted by Fulbe as ‘looking for power’. 

An old man from Okoyeri who had been living in Coofi at the time states 
that the reason for their departure was a violent conflict. An angry youngster 
from Okoyeri had killed a Pullo from Douma with his hoe because the Pullo’s 
wandering cattle had caused considerable damage to the Dogon’s field. In 
response to the murder, the Fulbe from Douma sent a patrol to the area. Al-
though the offender had been arrested, the Dogon from Okoyeri in Coofi all 
returned to their village because they feared Fulbe retaliation. In more general 
terms, the village chief of Douma said the Dogon had left due to ‘problems 
with herders’. 

Whatever the exact reason was, Nouh’s descendants returned to Okoyeri 
around 1960 and all the other families settled ‘in solidarity’ later in the same 
year. As a result of their silent and total departure, it has remained unclear who 
the land they occupied in Coofi belonged to: to Okoyeri or to Douma?  

Fulbe Claim of First Occupancy 
Fulbe in Douma today claim that the transition zone, including the area where 
Coofi is located, belongs to Douma because they were the first occupants and 
had marked their personal territories cornerwise by cutting down trees. 

Although the Dogon from Okoyeri who settled in Coofi probably contested 
Douma’s claim to territory and first occupancy, the Dogon from Pergue in 
Coofi are much more deferential. They fully recognize Douma’s territory, as 
demonstrated through acts such as the offering of a part of their annual millet 
harvest or allowing the Fulbe owner of the field to enjoy the labour of one of 
their group for a couple of days during harvesting. Coofi’s chief recounted 
how, when his grandfather settled in Coofi in the early twentieth century, all the 
land had already been apportioned by Fulbe from Douma. Family chiefs in 
Coofi were prepared to indicate the Fulbe owner of each field. It turned out that 
all the fields in Coofi belong to a limited number of Fulbe from Douma. In 
addition, they recognize that the majority of the more clayey fields in Coofi 
belong to one Pullo, Ba Mudda. Six Dogon families in Coofi occupy at least 
one field that belongs to him. 

The contours of the fields in Coofi are irregular due to the way a Fulbe 
owner showed a Dogon tenant where he was allowed to cultivate. The Fulbe 
did not indicate the exact boundaries but only the corners, which used to be 
trees in the past. With the Sahel droughts in the early 1970s and mid-1980s tree 
markings disappeared but ‘we still know them’, the Dogon in Coofi said. 
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The First Layer of the Conflict: The Land Issue 

The Withdrawal of Land 
Shortly after the departure of the Dogon from Okoyeri in about 1960, Sory 
moved to their place in Coofi, built a straw hut and started to cultivate Nouh’s 
former field that was well manured and with a pond in the centre. It was the 
previous Fulbe village chief of Douma who had allocated Sory the land. His 
son (born ca. 1940) is the present village chief. 

In the mid-1960s however, another Pullo from Douma came to Sory’s father 
and claimed the land, arguing that he was the owner. As a sign of recognition of 
ownership, Sory’s father had to ‘pay’ him a symbolic bundle of millet after the 
annual harvest. Sory’s father accepted and gave him the millet every year 
unless the harvest had been too poor to do so.  

This practice continued peacefully for many years. Three subsequent 
generations cultivated this field, Sory’s father, Sory and, since the 1980s, 
Sory’s son Oumar. They enlarged the field step by step with the growth of their 
family (Sory had seven sons) and the purchase of agricultural equipment. As a 
result, it has become a large and profitable field of about 78 ha.12 In the mid-
1990s Oumar was able to harvest 400 to 500 bundles of millet in this field. 

However, the situation changed dramatically in 1997 when Hamadoun 
Guidado, who is better known as Ba Mudda (father of Mudda, in Fulfulde), 
succeeded his paternal uncle who had passed away as family chief. Ba Mudda 
is an old man (born ca. 1930) with visible Fulbe characteristics: he is tall, slim 
with a long face and light-coloured eyes. He returned from the Inner Delta of 
the Niger where he used to be with his family herds and settled in Douma. It 
was rumoured in Coofi that he used to be a trouble-shooter in the Inner Delta of 
the Niger. Now he had become the family elder, Sory had to pay him the annual 
bundle of millet. Coincidentally, two bad rainy seasons resulted in very bad 
harvests and Sory could not give any millet. Ba Mudda was angry since he 
considered Sory’s behaviour a repudiation of his ownership. So in 1999, he 
took back the field that Sory had been cultivating for almost 40 years. 

The younger brother of Douma’s village chief attempted to mediate and 
proposed giving two bundles of millet but when they suggested this to Ba 
Mudda, he demanded money instead. Sory offered FCFA 5,000 (€7.65) but Ba 
Mudda wanted FCFA 7,500 (€11.45). Ba Mudda was still not satisfied and 
wanted to chase Sory’s family off the land, urging them ‘to uproot their huts’ 
because they were built on the contested field. Sory had to leave the cultivation 
hamlet and Douma’s territory. 

Sory subsequently requested help from his friend, the Fulbe village chief of 
Douma, whose father had allocated the field in the past. The village chief, who 
is normally a calm old man, took the case to the district court in Douentza. The 

                                                            
 

12  The area cultivated is less than 78 ha. It is generally estimated that about a third of 
fields are left fallow due to soil depletion and labour shortages during the rainy 
season. 
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court session took place in September 2000 and decided in favour of Ba 
Mudda. 

As a result of its decision, Sory left the contested field fallow. Ba Mudda 
did not occupy the land himself but allocated a part to a Dogon from Pergue 
who was living in a nearby cultivation hamlet. The relationship between Sory 
and Ba Mudda has been completely frozen since then and when the research 
fieldwork in central Mali ended in early October 2002, Sory and his family had 
not left their reed huts and mud houses in the cultivation hamlet. 

The withdrawal of land due to conflicts between an first-comer and a 
newcomer is not unusual in Mali (e.g. Lentz 2000, 2005; Kuba & Lentz, 2006). 
However, in this case there are some remarkable aspects to the case. Why did 
the village chief take the case to court instead of Sory? What was the village 
chief’s interest in doing so? Apparently, the conflict was not between Ba 
Mudda and Sory (a Fulbe-Dogon conflict) but between Ba Mudda and the 
village chief (a conflict between two Fulbe). Before turning to the court case 
and the deeper issues in the conflict, let us consider Sory and his son Oumar, 
their relationship with Douma’s village chief, and this specific field. Sory is by 
far the wealthiest farmer in Coofi with the largest and most profitable fields. Is 
it coincidence that Ba Mudda withdrew Sory’s most lucrative field? 

Sory’s Wealth and the Contested Field 
In 1943 when Sory’s father moved his huts from Coofi 1 into the forest, the 
family consisted of only four persons. The clayey soils were fertile and heavy 
to work with only manual labour. Since his move from the forest to Coofi 2 in 
1960 however, Sory has become a very successful farmer, by far the wealthiest 
around, particularly since the mid-1980s when Sory’s son Oumar (b. 1962) 
succeeded him as ‘daily manager’ although his old father Sory is still the family 
chief. 

Since Oumar has been managing his large family of more than 50 people, 
investments have been made in ploughs, draught animals like camels, bulls and 
donkeys, and livestock. The exact number of livestock is unknown but four of 
Oumar’s brothers work as full-time herders: two with cows and two with goats 
and sheep and from time to time, they herd Fulbe cattle too. In 1984, Sory was 
the first farmer in Coofi to buy a plough: they presently have six ploughs, two 
large and four smaller ones. And their draught animals now number two 
camels, thirteen donkeys and a bull. The family owns three donkey carts and is 
the only one in Coofi to possess large ploughs and camels. 

With the growth of the family and its investment in agricultural equipment, 
the family has been able to enlarge existing fields and open up new ones and 
now has three large fields, two of about 110 ha in Coofi (a clayey and a clayey-
sandy field) and another sandy field of 80 ha about 10 km away from Coofi 
which was opened up in the early 1990s to spread the risk over fields with 
distinct soil properties. ‘If the rainfall is good and well-timed, then the harvest 
on the sandy soils is good and on the clayey soils extremely good. When 
rainfall falls short, than the harvest on the sandy soils is still fairly good, but on 
the clayey soils it is disastrous,’ Oumar explained. Several crops are grown 
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depending on the soil’s properties: millet, sorghum, sesame, groundnuts, 
calabash, sorrel, beans, watermelon, okra and cotton.  

The two large fields in Coofi have become one over time. Sory started in 
1943 on the clayey field in the forest at the northerly point and enlarged it step 
by step southwards towards Coofi 2 where the clay soil gradually becomes 
mixed with sand. Reversely, when he started on the sandy-clayey field in Coofi 
2 in 1960, he enlarged the field towards the clay field. Together, the two fields 
now constitute one large elongated piece of land nearly 110 ha in a north-south 
direction (about 450 m x 2500 m). The northern clayey part in the forest is 
about 31 ha, while the southern clayey-sandy part in Coofi 2 is about 78 ha. 
This southern part in Coofi 2 is the contested field. 

The northern clayey part had been fallow until it was worked once again in 
the early 1990s by 30 family members, ten donkeys and a camel. It is very 
fertile but growing crops is riskier than on a sandy field because clay soils are 
much more sensitive to rainfall excesses. For this reason, the southern sandy-
clayey field is preferred. 

When Sory and Oumar had to abandon the contested sandy-clayey field in 
Coofi, they reacted in two ways. First, Oumar simply enlarged the sandy field 
but this field’s distance is a problem and hampers the spread of labour over 
other fields. Second, while they had to fallow the southern sandy-clayey part, 
they turned the northern clayey fallow part into agricultural land again. Oumar 
ploughed the clay part as far away possible from the contested section. It was a 
part that had been fallow for six years but remarkably all traces of agriculture 
had faded away. It was densely covered with vegetation and looked like a 
normal forest with several different species of trees. 

The variety of fields, crops and the flexible allocation of labour offered 
room for manoeuvre. For example, in 2000, the harvest was bad on the Seeno 
soils near Coofi due to locusts and some families were not able to harvest 
anything at all. Oumar’s family on the other hand did not suffer too much. 
Although on the clay field in the forest the sorghum harvest failed and the 
clayey-sandy field in Coofi was not cultivated due to the conflict, the millet 
harvest on the sandy field was good because the crops were hardly damaged 
during the growing process and Oumar harvested even more millet than in the 
previous year when he cultivated the contested field. But diversity is not a 
guarantee of success. Spreading risk means that Oumar may spread the family’s 
labour too thinly to be successful in all categories. 

Ba Mudda had withdrawn the most profitable field from Coofi’s wealthiest 
farmer but although he certainly hit Sory, Sory did not suffer too much in terms 
of harvest losses because he was able to use vast alternative fields that he had 
already opened up due to his wealth and partly as a result of changing rainfall 
conditions. What seems to be more important to Ba Mudda than Sory’s wealth 
was Sory’s relationship with the village chief of Douma. 

The Friendship between the Village Chief and Sory 
Sory is loyal to the Fulbe village chief of Douma. Their warm relationship can 
be traced back to their mothers who were friends as girls. Sory’s mother comes 
from a small village near Douentza, a place where Fulbe from Douma used to 



Reconsidering Conflicts over Land in the Sahel  

  

83

go for herding purposes. An expression of the present friendship between the 
village chief and Sory are their visits. For example, when the village chief 
passes through Coofi, he always greets Sory. The village chief is also esteemed 
because ‘he is not a prejudiced man’ as Oumar put it. For instance, a Pullo of 
Douma had entrusted sixteen cows to Oumar but one day, when the Pullo 
wanted his animals back, they had disappeared. He accused Oumar of theft and 
wanted to go to the police but the chief intervened and proposed two months of 
investigation, a delay which allowed time for the animals to be found. 

The relationship between the village chief and Sory is apparently a thorn in 
Ba Mudda’s side. He noticed with obvious envy that ‘Sory is a rich man who 
gives a lot of presents to the village chief, while the village chief takes it all 
lying down and always wants to become better. Other Dogon also do a lot for 
the chief, but Sory does most. He gives four or five sacks of millet every year, 
money and sometimes even animals.’ Although it is rumoured in Douma that 
the village chief is a person who takes what he can get, it seems that Ba Mudda 
has an exaggerated image of the gift relations between the two men. Oumar 
claimed they had never given money to the village chief and only small 
amounts of millet. The gossip surrounding the cattle-giving arose when Oumar 
sold a bull at the weekly Douentza cattle market during the land conflict, 
although the money was meant for the dowry to be paid by Oumar’s younger 
brother.  

It seems likely that the reason for Ba Mudda taking back Sory’s field had 
nothing to do with this specific field or bad feelings against Sory personally. 
Instead, the close relationship between Sory and the village chief was at stake 
and by hitting Sory, he would hurt the village chief. Ba Mudda’s actions were 
probably due to a mixture of jealousy and resentment and a display of power. 
After the court case, Ba Mudda said he wished that Sory had come to him to 
discuss the matter and not gone to the village chief. The village chief felt that 
Ba Mudda had chased Sory off his field because he wanted to frustrate him, the 
village chief. This was the reason why he, the village chief, took the case to 
court. Even Oumar considered the court case a family conflict between the 
village chief and Ba Mudda. ‘It is a conflict between two Fulbe. Therefore, it is 
wise to keep us away from this dispute,’ he said. 

The Struggle for Power between two Fulbe 

One wonders why Ba Mudda reclaimed the land and why the village chief took 
the case to the district court in Douentza. The conflict, apparently about the 
withdrawal of this specific field, was not in fact the central issue between the 
village chief and Ba Mudda. When reading the arguments raised in the verdict, 
it turns out that the struggle was not essentially about this specific field but the 
power to allocate land to a stranger. Who is entitled to allocate land to strangers 
and with what legitimacy? Ba Mudda and the village chief clearly had 
divergent notions. The essence of the conflict – land allocation and power (and 
not the issue of this specific field) – explains why it was not Sory that went to 
court but the village chief. 
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The Court Case 
The public session at the civil court in Douentza on 28 September 2000 was on 
the reclamation of fields called ‘Windé Niouï’13 at Coofi (spelt Thiofy) between 
Amadou Nouhoum Barry, the village chief of Douma (litigant) and Hamadoun 
Guidado Barry, i.e. Ba Mudda (defender), who was indicated as a cultivator in 
the verdict.14 

In the verdict, the arguments of both parties were clearly expressed.15 At the 
public session, the village chief underlined that he did not demand the land as a 
private person but in his capacity as a village chief defending the village’s 
interests. ‘The field is integrated into the village territory’, he argued, ‘which 
belongs to the village as a collectivity, not to a single person’. He regretted that 
Ba Mudda had claimed the land as a private owner and had even arrogantly 
chased the Dogon off the land, while he, the village chief, had authorized them 
to settle there and exploit the land. He asked the tribunal to confirm that the 
field belonged to the village and that he, as the village chief, was the only 
person who could authorize the use of the land. 

Ba Mudda argued that his grandfather, then his father and now he had 
allocated the land to whoever they wanted to. In return, to symbolize that the 
land belonged to Ba Mudda’s family, the authorized person always had to offer 
remuneration in the form of bundles of millet. ‘Everybody in Douma knows 
about this’, he stated, articulating his indignation at the village chief’s 
behaviour ‘who just publicly expresses hard feelings against me without being 
frank’.  

The court did not give an elaborate written reason for coming to its 
judgment and the verdict was – according to the text – fully based on the wit-
ness statements. The court allowed the village chief’s appeal in his capacity as 
village chief but since no witness confirmed that the contested land belonged to 
the collectivity, which would justify the village chief’s management, the court 
judged his arguments as being weakly argued. However, witnesses confirmed 
that the Dogon were settled by Ba Mudda, or his father or grandfather, and that 
they had always received bundles of millet in return. The court thus decided 
that the contested lands customarily belonged to Ba Mudda. A legal motivation 
in which reference was made to applicable legislation or customary rules was 
not provided in the verdict. 

Notwithstanding the apparent weight of the witness statements, their names 
and numbers are not mentioned in the written judgment. It is known though that 
three witnesses were present, all brought by Ba Mudda. The village chief had 
taken two witnesses but he said they were not accepted: one was ill on the day 
of the public hearing and the other, aged 87, was considered too old to appear. 
                                                            

 
13  A Fulbe youngster from Douma, a family member of both Ba Mudda and the village 

chief, explained the place was formerly indicated as Winnde Nuuyi. ‘Winnde’ 
means ‘the place where sick animals stay’, while ‘nuuyi’ refers to ‘termites’ in 
Fulfulde. 

14  Justice de Paix de Douentza, 30 October 2000, No. 39/jugement. 
15  I received the verdict from Ba Mudda Barry himself, who always keeps it in a small, 

dirty plastic sandwich bag in his boubou (long robe). 
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The village chief had apparently underestimated the situation: the chief’s 
family was larger and richer than Ba Mudda’s and he had not expected anyone 
would have the courage to challenge him.  

Many believe the trial was not conducted fairly; rumours circulated that the 
judge was corrupt. The principal counsellor in Douma stated that the judge 
would have accepted FCFA 100,000 (€150) from Ba Mudda, who is a wealthy 
livestock keeper, in return for a favourable judgment. This might have been 
true. Bribery is common in the Malian judicial system which means that the 
system enjoys little legitimacy. It is reported that amounts ranging from FCFA 
200,000 (€300) to FCFA 1,000,000 (€1, 500) for a Douentza court verdict are 
not uncommon, while a judge’s monthly salary is about FCFA 150,000 (€230) 
(De Langen, 2001: 58).  

What follows from the verdict is that Ba Mudda and the village chief 
viewed the power to allocate land very differently. According to Ba Mudda, it 
was based on the first cultivation of a field, while the village chief felt the 
territory was undivided and that he, in his role as chief, could rule as he wished. 
In fact, Ba Mudda adopted the farmers’ discourse and the village chief the 
livestock keepers’ discourse. Remarkably, this contradicts their backers’ views: 
Ba Mudda was supported by livestock keepers, while the village chief was 
supported by farmers. The next section discusses the different perspectives of 
land allocation. 

Land Allocation through Ba Mudda’s Eyes  
Despite having livestock keeping as their main activity, Ba Mudda’s family 
considers itself the owners of a number of fields in Coofi 2 which have been 
lent to Dogon. These tenant farmers give them part of their harvest in return 
unless the harvest is poor. The family also occupies a field in the Inner Delta of 
the Niger on which farmers cultivate in return for the use of Ba Mudda’s 
ploughs. 

According to Fulbe legend, the first people to settle on Douma territory 
were Fulbe livestock keepers from Douma who went there to pasture their 
herds and then also cultivated fields near their camps. These fields, established 
on kraals on which cattle dung was dropped, were rotated every year depending 
on the location of the previous kraal. The Fulbe divided the transition zone 
between them by simply marking corner points. 

The Coofi zone – more particularly its northern, clayey part – used to be a 
zone where the sick animals of Fulbe livestock keepers from Douma were 
isolated in times of livestock epidemics. This was confirmed by several 
villagers from Douma. As a result of the herds’ presence, the soil was enriched 
by the animals’ dung and was excellent for agricultural purposes. Ba Mudda 
claims his family were the first to have cultivated fields near the pastoral camp. 
Leaving their fields fallow for a few years, they moved with their herds to 
another zone. On the basis of being the first to have cultivated in Coofi though, 
Ba Mudda considers himself to be the owner of the land, which gave him the 
right to allocate it to strangers.  
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Land Allocation through the Village Chief’s Eyes 
The village chief denied that Coofi was a place where sick animals were kept 
and that Ba Mudda’s family had cultivated there. According to him, Coofi was 
just a transitory stopping place between a zone where ill animals were brought 
and another where healthy animals were pastured. More importantly, he did not 
consider first-cultivation as a legitimate basis for allocating land to strangers. 
According to the village chief, a field is not private property but ‘belongs to 
everyone’, that is to the whole community. The territory should not be divided 
and only the village chief can allocate land. This means that the field was not 
Ba Mudda’s (‘he did not even cultivate that place’), but his as the village chief. 
He stated that his grandfather, the previous village chief, had allocated the land 
to Sory. The village chief therefore held the view that if outsiders definitely left 
Douma territory, such as the Dogon from Okoyeri did in 1960, then the land 
was returned to Douma, which was represented by the village chief. Coofi’s 
chief argued that in the Fulbe view was that land automatically returned to the 
village chief’s rule as soon as it was abandoned. 

It appeared, however, that the village chief was not completely sure of his 
own story, although he never expressed any hesitation and swore in Allah’s 
name that Ba Mudda’s ancestors had never settled in Coofi. Oumar, Sory’s son, 
said that shortly before the court case in September 2000, the village chief 
visited Coofi with a police officer to take notes concerning Sory’s testimony 
about first settlement. However, Sory was not there. The village chief wanted 
him to continue cultivating the land but Sory refused pending the verdict. The 
village chief claimed he was very angry with Sory.  

As a starting point in the settlement history of Coofi, the village chief 
always mentioned Sory’s settlement, omitting the prior presence of the Dogon 
of Okoyeri. The grandson of the Dogon from Okoyeri who first settled in Coofi 
said that during the court case the village chief had asked him if he knew from 
his grandfather who the field belonged to: to his grandfather, to ‘that Pullo’ or 
to him (the village chief). The grandson claimed never to have heard anything 
about it from his grandfather. ‘I know it is Douma’s zone. In those days there 
were Fulbe present, but my grandfather never asked [anyone’s] permission. He 
just found a place and cleared it.’ 

Apparently the coexistence of the two views on land allocation (territory 
level versus field level) gave rise to uncertainty among the actors involved but 
also enabled flexibility of interpretation. 

Previous Rivalry and Revenge 
The conflict between Ba Mudda and the village chief was not an isolated 
incident. There had been previous tensions between these two Fulbe, who were 
distant relatives: Ba Mudda is a paternal ‘uncle’ of the village chief’s. It is said 
that their strained relationship can be traced back to their fathers who were 
members of the same extended family that split many years ago. Nowadays, 
their families live in different wards in Douma and, as a ward chief, Ba Mudda 
is a counsellor to the village chief. It is said, however, that in Ba Mudda’s ward, 
people refuse to pay taxes to the village chief.  
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It was rumoured that there was a personal feud between Ba Mudda and the 
village chief that started due to rivalry over a woman more than 50 years ago. 
The present village chief had seduced a woman who was married to Ba 
Mudda’s elder brother. He forced her to get divorced in order to marry him as 
his second wife (the chief divorced his first wife). This happened, but – it was 
claimed – Ba Mudda then wished to get his revenge on the actual village chief. 
The woman concerned is now old but still a lively, strong woman who lived in 
the village chief’s home in Douma.  

Their rivalry clearly also had to do with power. Both wanted to become 
village chief when the previous one died. The son of Coofi’s chief reported that 
Ba Mudda, being the oldest male family member, felt passed over when his 
younger nephew was chosen. This is understandable but in Fulbe history it has 
not always been evident that a new chief would be chosen from the next 
generation. The system was introduced during the pre-colonial rule of Seeku 
Aamadu who founded and ruled the theocratic Fulbe Maasina Empire called 
Diina from 1818 to 1862. Before this time, a new chief was primarily chosen 
from within the deceased chief’s generation, for example, one of his brothers 
(De Bruijn & Van Dijk, 2001: 229). 

The Strategic Creation of Backing Groups and Antagonism 
In the past, both Ba Mudda and the village chief had made efforts to expand 
their power base in Douma by using their position of power to create their own 
supporters by offering them attractive incentives. By so doing, they emphasized 
the differences between the groups of farmers and livestock keepers. This 
antagonism was not along ethnic lines, not therefore between the Fulbe and the 
Dogon, but instead along lines of sedentarity and mobility. A distinction was 
deliberately made between groups of sedentary farmers and mobile livestock 
keepers, especially by the village chief.  

Ba Mudda appointed himself as intermediary for the livestock keepers from 
Douma in the Inner Delta of the Niger for whom he negotiated entry fees with 
the chief (jowro). These were the rich livestock keepers with large herds 
because the poorer ones with the smaller herds could afford to pay the fees. 
Herders with small herds move to the freely accessible Bandiagara Plateau 
every dry season instead. In Douma it is said that ‘the village chief does 
nothing for the Fulbe because he always stays in Douma. On the contrary, Ba 
Mudda truly benefits the Fulbe in the Inner Delta of the Niger. He frequently 
goes there and negotiates cattle entry fees with the jowro. He is a powerful 
man.’ 

On the other hand, the village chief did a lot for the sedentary riimaybe 
(former Fulbe slaves) and Fulbe farmers by allocating land, especially after the 
devastating drought in the Sahel in the mid-1980s when many livestock keepers 
lost their cattle and were forced to turn to cultivation. He antagonized them, 
however, by allocating them land for farming in zones of uncultivated land near 
the village that were reserved for young cattle. These allocations made him 
popular with the farmers but unpopular with herders. He justified this 
manoeuvre by claiming that there was no room left to cultivate. This made the 
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Fulbe livestock keepers of Douma furious and they revolted, in vain, against 
the village chief. 

The fact that the village chief often took the side of the farmers in conflicts 
between farmers and Fulbe livestock keepers made him popular with the 
farmers (‘the Dogon in Douma love the village chief’) but very unpopular with 
the Fulbe (‘the village chief is much opposed by the Fulbe’). As a Bambara 
farmer from Douma explained: ‘The village chief has never frustrated a 
farmer’s efforts at cultivation.’ He reported violent conflict among the Fulbe to 
the police. 

Remarkably, the village chief, who is a Pullo, considered himself to be the 
representative of the sedentary people in Douma ‘because they are always 
there: in times of famine as well as in times of abundance’. Most of the time, 
however, the village chief himself was not present in Douma where he 
officially resided. He could often be found in Douentza where his third wife 
and their children live. He also frequently travelled to Burkina Faso to seek 
treatment for an abscess on his leg and to Dori town to attend meetings of a 
regional livestock keepers’ NGO for which he is a Malian representative. 
During his absences from Douma he was replaced by his principal counsellor.  

In the land conflict, the majority of the Fulbe population of Douma sided 
with Ba Mudda, regardless of whether he was right or wrong. As the former 
slave of the village chief’s family explained, they feared that if the court put Ba 
Mudda in the wrong, this might be a precedent for other similar situations in 
Douma where the Pullo had lent land to migrant Dogon farmers. The village 
chief, however, interpreted the massive Fulbe support for Ba Mudda as jealousy 
of himself. ‘They do not love me or Ba Mudda either, but they are against me 
because I am the village chief, so therefore they supported Ba Mudda.’ 
According to a young Pullo in Douma, it was rumoured in Douma that ‘Ba 
Mudda is wrong’ and that it had always been Ba Mudda who caused problems 
with the village chief. Similarly, it was rumoured in Coofi that it was Ba Mudda 
who was wrong, and that he had caused the problems. 

The Aftermath of the Court Case: The Struggle for Power Continues 

The conflict did not end with the handing down of the court’s verdict. On the 
contrary, the outcome has served as input for a new stage in the conflict 
involving more people than before. The aftermath has confirmed the analysis 
presented above that conflicts over land are essentially a struggle for power. 
Both Ba Mudda and the village chief have continued their own struggle for 
power: Ba Mudda has focused on Coofi while the village chief has directed his 
attention on Douma and the municipality of which Douma village is a part. 

Ba Mudda Claims and Spreads Discord in Coofi 2  
After the court’s verdict, Ba Mudda visited the Dogon of Coofi 2 to claim 
money, Oumar reported. In his view, the Dogon had to contribute as ‘they had 
benefited from the court judgment. Ba Mudda was very angry that no one had 
even paid him one franc.’ He tried to make them believe that he had 
encountered additional expenses at the court to let Sory continue cultivating. 
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Three farmers from Coofi 2 who cultivated Ba Mudda’s land paid him money, 
in total FCFA 120,000 (€185), of which Sory contributed FCFA 100,000. (And 
they stopped offering him an annual bundle of millet.) Thus the bizarre and 
paradoxical situation arose whereby the Dogon from Coofi 2 paid Ba Mudda 
for the bribery that led to a judgment that was to their disadvantage. 

Ba Mudda then split the contested field in two parts and allocated one to 
Idrissa, a Dogon farmer from Pergue who lived in a nearby cultivation hamlet. 
Initially Idrissa refused and asked Ba Mudda to let the field to Sory but Ba 
Mudda only agreed to Sory keeping a part if Idrissa would cultivate the other. 
This was only the start of Ba Mudda’s attempts to spread discord among the 
Dogon in Coofi. 

The Dogon in Coofi and Pergue were upset with Idrissa’s acceptance, which 
they considered as an act of betrayal of his father. The elderly in Pergue 
convened two village meetings. At the first, after a representative had verified 
whether Idrissa had really agreed to cultivate Ba Mudda’s field, they 
reprimanded and fined Idrissa. He had to provide a bull for the elders, who then 
slaughtered and ate it. Idrissa was not only considered to have acted wrongfully 
but, more importantly, they were dissatisfied with Ba Mudda’s attempts to 
divide the Dogon community. Along this line, Oumar pleaded at the meeting 
that: ‘Everybody knows the field does not belong to my father Sory. Our unity 
and solidarity is more important than this field. Therefore the field should be 
entirely given to Idrissa.’ The older people, however, demanded Idrissa to 
abandon the field. At a second meeting, Idrissa was given the opportunity to 
explain why he had agreed to cultivate for Ba Mudda. The elders then agreed 
that Idrissa had had no other choice than to accept. Ba Mudda had created a 
problem to which there was no simple solution. 

In the next rainy season in 2001, both sowed and cultivated their parts of the 
field – Idrissa a small piece and Sory the larger part. The subsequent dry season 
however, Ba Mudda enlarged Idrissa’s share to the detriment of Sory. And 
more importantly, he entrusted the management of the entire field to Idrissa, 
which meant that Sory became subordinated to Idrissa. Sory, because he had 
settled in Coofi and Pergue before Idrissa was deeply offended and abandoned 
the field in 2002. His son Oumar said: ‘We cannot bear the idea that Idrissa’s 
children will say some day to our children: your field has been withdrawn and 
we have managed the field ever since.’ 

Meanwhile, Idrissa’s collaboration with Ba Mudda intensified. He built a 
millet store for him and trusted his herd to Ba Mudda. The village chief of 
Pergue was astonished at Idrissa: ‘So you want to be his captive?’ Idrissa 
retorted that he had paid the fine and therefore redeemed the debt, so he felt 
free to do whatever he wanted. As a result, Idrissa became increasingly isolated 
from the Dogon community, while his relations with Ba Mudda became warm. 
A parallel between their present positions is striking. Ba Mudda won the 
conflict with the village chief in court, while Idrissa paid a fine in the conflict 
with the other Dogon, as a result of which both are now free. 

At the individual level, the relationship between Sory and Idrissa has been 
frozen. Sory’s son Oumar feels betrayed by Idrissa’s actions, all the more so 
since he had done a lot for Idrissa in the past and their relationship was good. 
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They had even become relatives since one of Sory’s sons married Idrissa’s 
daughter. ‘When Idrissa settled here, he had nothing, not even a donkey to 
transport water.’ To help him, Oumar transported wood for him so he could 
construct his hut and when Idrissa’s brother was chased off his field, it was 
Sory who went to negotiate. Oumar expressed his anger: ‘You save someone 
out of the borehole and in return he pushes you in it.’ Remarkably, Oumar was 
more shocked that Idrissa trusted his herd of fat, high-quality cattle that won 
annual cattle competitions to Ba Mudda. According to Oumar, in Dogon eyes, 
trusting a herd to a Pullo means that you will lose your animals. 

Ba Mudda had not yet finished. In 2002, he took back a field from Issa from 
Coofi 2. Issa found another field with the help of a wealthy farmer and Islamic 
teacher from a nearby village but it has an unfavourable location, several 
kilometres away on Okoyeri territory. The old Issa is still in his hut in Coofi 2 
but his family has moved to the new field. Ba Mudda also demanded that the 
most recently settled family in Coofi leave Coofi 2 because it was his territory. 
This farmer cultivates in Coofi 1 but lives in Coofi 2. In 1999, he relocated his 
huts and granaries from Coofi 1 to Coofi 2 to be closer to Nouh’s waterhole, 
since he does not have a donkey cart to transport water. In October 2002, he 
had not yet left. Dogon in Coofi speculate that if one farmer from Coofi 2 
leaves, the others will follow in solidarity. 

The Village Chief Strikes back in Douma 

Since the court case, the village chief of Douma has not helped the Dogon who 
lost out in Coofi at all but has instead tried to take revenge on the Fulbe herders 
in Douma who supported Ba Mudda in the court case and tried to restore his 
battered position. This is another argument that not only for Ba Mudda but also 
for the village chief the struggle was not about this specific field but about 
power. 

Shortly after the court’s ruling, he urged Sory to continue cultivating the 
field, regardless of the court’s decision. However, Sory refused pending a 
solution to the conflict. As a result, the village chief was angry at Sory, as I 
observed early in December 2000. Instead, Oumar started clearing the northern 
part of the field, behind an erosion gully, which was an overgrown fallow field 
of Sory’s. Oumar also enlarged their sandy field up to its current 80 ha.  

In addition, the village chief allowed Sory to compensate for his loss of 
field by expanding the cleared fallow field further north into the clayey zones. 
‘Sory is allowed to expand as far as he wants; the boundary is indefinite,’ he 
said. Apparently, however, this act was not intended to help Sory but to 
frustrate the Fulbe herders because the zone is reserved for herding. The Fulbe 
of Douma were indeed furious. The village chief wanted to express his power 
by allocating land to whoever he wanted to, even if it concerned pasture land. 
He literally said: ‘I have given Sory a field in a grazing area, without limits, to 
show the Fulbe that I am the chief.’ 

He also frustrated the herders of Douma by not arranging the best cattle 
routes along the millet fields towards watering pounds because he was angry 
about the verdict. The livestock keepers suffered because of the Dogon field 
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expansion over the ancient cattle tracks where the soil is enriched because of 
the dung dropped on it. 

With the escalation of the conflict, the village chief of Douma had asked the 
grandson of the first-settled Dogon from Okoyeri in Coofi to cultivate the 
contested field again. He refused, however, because he felt that recultivating 
the field would have worsened the conflict and also for reasons of pride and 
loyalty: ‘In line with my father, I will not pay a bundle of millet to the village 
chief of Douma. Resettling there would be an act of betrayal to all the families 
who returned with my father.’ 

Lastly, the village chief dug a hole in Coofi, perhaps as a mark of ownership 
and power, a way of continuing the conflict in a traditional way. Digging holes 
is similar to making other signs such as burying jars that can be dug up many 
years afterwards, or planting trees in southern Mali.  

The chief himself was angry and grieved on the last day of my fieldwork in 
Douentza, in early October 2002 when I talked one last time about the conflict. 
‘The Dogon were the first cultivators there, not Ba Mudda, and my parents had 
authorized them. In Allah’s name, Ba Mudda’s ancestors have never cultivated 
here,’ he swore. ‘I have never had such a terrible thing in my life. Since my 
childhood, Ba Mudda has caused problems. I have been ruling for 33 years now 
and I have never been so angry. I don’t want to hear the name of Ba Mudda 
anymore.’ These were his last words when I left him in October 2002.  

In 2005 the village chief was elected mayor of the municipality to which 
Douma belongs. Obviously the hunger for power had not yet been abandoned 
and he was still supported by the local population. Malian administrative 
decentralization reform, with the first mayor and municipal council elections 
being held in 1999, thus provided an opportunity to continue the old power 
struggle in a modern setting. 

Analysis of the Conflict 

This detailed case study about a conflict over land in the cultivation hamlet of 
Coofi, where Dogon migrant farmers live on Fulbe territory, demonstrates 
several fascinating points. First, this type of land conflict should be interpreted 
as a local power conflict, more specifically a conflict about land allocation, 
among autochthons but to the detriment of migrant farmers. These power 
conflicts are long-term processes with their roots in the distant past and with no 
logical end in the near future. Considering the power conflict as a process, it 
can be understood that through time it transforms and passes several stages in 
which other issues may in fact seem to be most prominent. All stages and 
aspects are related to the same conflict though. 

Second, the research shows that within a context of oral history and 
mobility, of both herders and farmers, the matter of first settlement is ambigu-
ous and land rights based on it are therefore fluid and flexible. It is a question 
of persuasion (cf. Rose, 1994), negotiation (cf. Berry, 1988, 1993; Rose, 1994; 
Lund 1998, 2002; Lavigne Delville et al., 2002; Juul & Lund, 2002; Shipton, 
2002; Lentz, 2005; Toulmin, 2007; Ubink, 2008) and mobilizing support from 
backing groups through antagonism; there is no reasonable argument to support 
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one view or another about first settlement. The same goes for different views 
on land allocation at different levels of scale (territory and field level).  

On the basis of these issues, two important questions can be raised. The first 
is about the failed settlement of land conflicts by the judiciary system as well as 
informal local institutions. The second is about the implications of processual 
power conflicts and ambiguous land rights for the mobility of farmers. 

Land Conflicts as Processual Power Conflicts among Autochthons 
In the case presented, a Fulbe livestock keeper took back a field from a Dogon 
farmer who had been working it for almost forty ears. Although it may seem 
remarkable that it was a livestock keeper instead of a farmer who took back a 
field and that the issue was not the better-known Sahelian clashes about the 
sharing of space in which herders cause damage to farmers’ crops or farmers 
increasingly open up previous pastures, the withdrawal of the field was not the 
real conflict, although the Dogon was confronted with the negative con-
sequences since he had to give up the field and leave the territory. Even the 
related question about who the land belongs to, which is based on first 
settlement, was not at stake in the land withdrawal, since the Dogon recognized 
Fulbe ownership of the land.  

It turned out that behind the land withdrawal, the essential conflict was 
hidden, namely a struggle for power between two autochthonous Fulbe of 
Douma, namely the village chief and Ba Mudda. The power conflict in this case 
focused on land allocation to newcomers, which is an important method of 
exerting local power. Here, the newcomers were the Dogon migrants who had 
settled in cultivation hamlets on Fulbe territory and the conflict was about land 
allocation (who has the power to allocate land) rather than on property (who 
the land belongs to) (cf. Ribot & Peluso, 2003). This also explains why it was 
the village chief who brought the case to court instead of the Dogon farmer 
who was the victim. 

With regard to land allocation, Ba Mudda and the village chief demonstrate 
diverging views: Ba Mudda used a farmer’s discourse while the village chief 
applied a herder’s discourse, which may seem remarkable because both 
represented the opposing group: Ba Mudda represented the herders and the 
village chief represented farmers. The farmers’ discourse claims that the land 
belonged to the first occupant and that this person or his descendants can 
allocate land. The herders’ discourse, however, considers the village territory as 
a whole and undivided terrain over which the village chief rules. These two 
discourses figure at distinct levels of scale and do not provide equal arguments: 
the farmer’s discourse is at the individual field level, while the herder’s 
discourse is at village territory level.  

The struggle for power between the two Fulbe had a long history and dealt 
not only with land allocation but also with personal feuds (rivalry about a 
woman 50 years earlier) and the struggle for the chieftaincy when the previous 
village chief died in 1970. The land allocation issue was just one important 
issue within the process of the conflict. It seems likely that Ba Mudda wanted 
to hit the village chief by confiscating a field from a loyal village chief’s 
adherent; for Ba Mudda not the field itself was at stake: it was in fact the social 
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relationship between the village chief and the Dogon farmer that was the issue. 
The conflict is not likely to be solved soon and it did not end with the court’s 
verdict but has continued along other lines. Based on the ruling, Ba Mudda 
claimed more land in Coofi, forcing the village chief to confront his 
powerlessness. The village chief in turn has tried to take revenge in Douma on 
the Fulbe livestock keepers who supported Ba Mudda by refusing to set a cattle 
track and allowing the Dogon farmer at the centre of the case to expand his 
field into a pasture area. The village chief was elected mayor in 2005 so the 
struggle is being continued in a modern way following the recently introduced 
decentralization in Mali. The conflict can thus be considered a process with 
several stages with new actors becoming involved and the conflict changing. 

Viewing land conflicts as long-term conflicts among autochthons on local 
issues of power implies an important shift in the literature on local natural-
resource management. In the mainstream literature, land conflicts are often 
seen either as simple conflicts between herders and farmers on the sharing of 
space or as conflicts between autochthons and strangers about land property. 
Too easily, land conflicts have been interpreted as isolated conflicts about a 
specific piece of land, whereas often the conflicts are essentially processes that 
last for years, decades and even generations and are multi-layered and multi-
dimensional and based on a struggle for local power. 

Persuasion and Negotiation as Ways of Dealing with Ambiguity of first Settle-
ment and Fluidity of Land Rights  
An important reason for the endless conflict is the ambiguity around first settle-
ment and land allocation. Several actors design versions of settlement history, 
which can be characterized as narratives (cf. Tonkin, 1992; Lentz, 2000, 2005) 
and the distinct views on land allocation co-exist. This ambiguity has been 
fuelled by the previous land conflict between Dogon from Okoyeri and Fulbe 
from Douma in 1960 as a result of which the status of the land in Coofi 
remained unclear. Land rights based on the order of settlement are intrinsically 
fluid and have to be negotiated over and over again. The room to manoeuvre in 
negotiations is however not equal and should not be overestimated (Shipton, 
2002; Ubink, 2008); powerful autochthons have a better bargaining position 
than weaker groups, such as more recently arrived strangers  

It is impossible to establish who is right and who is wrong. What is impor-
tant is persuasion: you have to convince as many others as possible of the 
validity of your view (cf. Rose, 1994) or at least of the advantages of your view 
vis-à-vis the disadvantages of the opponent’s view. This is exactly what both 
the village chief and Ba Mudda did. Both have used their positions of power to 
create their own supporters by providing them with advantages. Ba Mudda’s 
backers are the rich livestock keepers from Douma, while the village chief’s 
adherents are the farmers (Dogon migrants, former Fulbe slaves as well as 
impoverished Fulbe) who are in need of land. This antagonism means that the 
differences between sedentary farmers and mobile livestock keepers have been 
sharpened and exaggerated. The differences have been much smaller than Ba 
Mudda and the village chief would suggest (cf. De Bruijn et al., 1997; Schlee, 
2004). 
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The Inability of Formal and Informal Dispute-Settlement Institutions 
In legal anthropology, situations where there are various legal orders such as 
state law, customary law and religious law present simultaneously in one social 
field are called legal pluralism (Griffiths, 1986; Von Benda-Beckmann, 1992). 
Each legal order has its institutions to settle disputes and these disputes can 
often be settled within several legal orders at several levels (Lund, 1998, 2002). 
In litigation theory, the process development of a dispute is central. A dispute 
may pass a number of stages with distinct behavioural options for the actors 
involved varying from avoidance and the prevention of grievances via 
negotiation of claims to the adjudication or settlement of conflicts by third 
parties (Galanter, 1981; Griffiths, 1983; Niemeijer, 1991). Only a minority of 
all disputes are brought to state courts. In Douentza district, for example, the 
majority of land conflicts are dealt with at a lower level of dispute settlement, 
for example by the mediation of the family chief, the village chief, the mayor, 
the district chief or an Islamic teacher (marabout), or they are never settled at 
all. However, land conflicts constitute only a minority of all cases brought to 
court.16 

While the above-mentioned conflict was being studied during the fieldwork 
period, efforts were being made to settle the dispute or aspects of it, first by the 
state court in Douentza, which is the formal judiciary system, and afterwards 
through the Dogon village elders’ meeting in Pergue, an informal dispute-
settlement institution.17 Neither resulted in permanent solutions of the conflict. 
An important question is why. 

A demarcated stage in the power conflict was the court case between the 
village chief and Ba Mudda. The verdict did not, however, bring an end to the 
conflict. This was partly because the land conflict was not the real conflict at 
stake, so the court could not offer an adequate solution. As the head of an NGO 
and the judge in Douentza said: ‘Most land conflicts are fought out until the 
High Court in Bamako, because people are very fierce when their land is at 
stake – without land they have nothing left. But even then land conflicts are not 
solved, because the conflicts are often not about land as such but more 
essentially about social relations which are disturbed. So people put aside the 
verdict. And often afterwards, violence is used as a result of which land 
conflicts then become penal cases’ (cf. De Langen, 2001). 

There is another important reason for the court’s inability to solve land 
conflicts. The Malian judiciary system has little legitimacy due to constant 

                                                            
 

16  Data obtained through research at the Douentza court between 1990 and 2000 
showed that on average 10 out of every 120 cases (i.e. 8%) brought to court every 
year are land conflicts. Other cases involve penal cases (55%) about cattle theft or 
other property, while civil cases apart from land conflicts are usually on inheritance 
or divorce (45%). Although the figure may seem low regarding the many land 
conflicts in the region, 50% have been taken to the appeal court in Mopti, which is 
significantly higher than for other types of conflicts (ranging from 4% to 28%) (De 
Langen, 2001). 

17  Very probably additional efforts to settle aspects of the underlying power conflict 
have been undertaken over the past decades.  
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rumours of corruption. As explained above, the outcome of the conflict 
presented at the court seems rather arbitrary so the judge may have been 
inclined to benefit the party that paid the most, especially if he considered his 
salary as insufficient. Malian legislation allows room for the interpretation of 
customary law. In the Malian Land Code (Code foncier et domanial), 
customary law plays an explicit role but the role of customary law and how it 
has to be interpreted and applied is not clear so there is flexibility with regards 
to the rules to be applied and the way judgments are realized (cf. Ubink, 2008). 
In each case, the judge is assisted by two so-called assessors who inform him 
about the customary rules applicable18 but as their aims diverge – the judge is 
looking for a decision based on formal law, while the assessors have only 
limited knowledge about formal law and want a solution in accordance with 
local customs – the outcome is the result of negotiations (De Langen, 2001). 
Moreover, assessors are not neutral and are also part of local politics. 

What encourages negotiated outcomes, and therefore corruption, is the 
absence of solid legal argumentation. Most verdicts do not explicitly refer to 
law articles or to customary rules applied, and information about assessors and 
witnesses is lacking, although their role is apparently important and witness 
statements19 are often even decisive (De Langen, 2001), as was the case in the 
court case presented in this article. Consequently, there is no formal control 
over the judge’s decision. 

The fluidity of customary land rights is not solved by the courts. In fact the 
reverse is true and this leads to ambiguity. The court verdict thus functions as a 
resource that fuels the further development of the power conflict underlying the 
land conflict. 

The reason why the informal dispute-settlement mechanism – the two 
meetings of Pergue village elders – also failed was due to the complexity of the 
problem created by Ba Mudda and to which the elders agreed there was no 
simple solution. Their jurisdiction did not extend to cover a field located 25 km 
from their village territory. 

Ambiguous Land Rights, Mobile Farmers 
The case shows that rights to land are multi-layered and fluid. It is often unclear 
who land belongs to and conflicts cannot therefore be solved (cf. Fay, 1995; 
Lund, 1998, 2002). The transaction costs related to this system – uncertainty 
and endless negotiations – seem high. The question is what purpose this 
ambiguity serves. Who is being served by such vague land rights? 
                                                            

 
18  Assessors are old, wise, honest and respectable men who represent the main ethnic 

groups (Dogon, Fulbe and Songhai) in Douentza and who have knowledge of the 
customary rules, and the land and family genealogies of their ethnic group. They are 
officially nominated by ministerial decree, recommended by the district chief and 
influenced by the village chiefs’ voices. Their presence in court is regulated in Loi 
88-39/AN-RM du 8 février 1988 portant reorganization judiciaire (De Langen, 
2001). 

19  She reports that oral witnesses swear an oath traditionally or in the mosque which 
gives them added credibility. 
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For the powerful, in this case the village chief and Ba Mudda, vague rights 
allowed ample room for interpretation, persuasion and negotiation, in other 
words, flexibility and opportunities to maintain or even increase their positions 
of power. For farmers in weaker positions, however, the ambiguity of land 
rights is more a constraint than an asset. Ubink’s (2008: 130) conclusion with 
regard to farmers in peri-urban Ghana is also applicable to the rural Sahel: the 
bargaining room for groups in a weaker position in negotiating customary 
rights to land should not be overestimated. Sahelian farmers practising rain-fed 
subsistence agriculture need to have a flexible system of land rights in which 
easy access to fields is ensured to cope with the increasingly volatile rainfall 
conditions. At the same time, it provides tenure insecurity for migrant farmers 
within a Sahelian context of widespread mobility in response to droughts where 
most land has already been claimed or can be claimed by autochthons who have 
claims through first settlement and can use persuasion and mobilize supporters. 
Farmers who arrived later are worse off because they can never be sure they 
will be able to continue to cultivate their fields, as was demonstrated in the case 
presented above. Ambiguous land rights are closely related to the mobility of 
farmers. Mobility is the price that farmers who arrived later in an area have to 
pay for the flexibility of the customary land-rights system. 
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Social Dominance and Cultural Consensus: The Case of 
the Bakiga-Banyoro Conflict in Uganda 

Rafael Wittek1 & Jonelle Armstrong 

Introduction 

‘Tribal’ land conflicts are an increasingly troubling phenomenon in African 
societies (Deininger and Castagnini, 2006). A recurrent and widely accepted 
institutional explanation for the persistence and increasing severity of these 
conflicts points towards the inability of current land tenure systems to cope 
with rising values of land. Informal property rights and land use conventions 
rooted in traditional legal arrangements often still govern ownership of and 
access to land in many African societies. In combination with half-hearted and 
incomplete efforts towards formalization (e.g. through land titling), ambiguity 
and insecurity about tenure rights are the result. The lack of clearly defined 
property rights, in turn, creates ample opportunities for competing claims on 
land, causing widespread land conflict. Consequently, according to this per-
spective the solution of such conflicts requires the institutionalization of a 
formal system of land titles which are anchored in a functioning modern legal 
system. The argument is that formal institutions provide transparent and 
unambiguous rules about ownership rights which facilitate non-violent legal 
resolution of potential conflicts. Though conventional land tenure policies such 
as land titling proved a successful strategy to resolve conflicts in many other 
parts of the world, there is cumulating evidence that this strategy so far was less 
successful in resolving inter-ethnic land conflicts in Africa: ‘Factors that have 
made an effective response difficult include a lack of clarity about the role of 
formal and informal institutions in land administration, the limited outreach of 
the former, and the fact that reaching a consensus on land policies is made 
difficult by the structural inequalities inherent in these systems, e.g. along 
gender and ethnic lines. As a result, traditional interventions such as titling, 
which were very effective in other parts of the world, have proven inadequate 
in many African contexts where, instead of fostering growth, they may even 
have led to higher levels of conflict’ (Deininger and Castagnini, 2006). 

Departing from this legal institutional view, cultural explanations emphas-
ize the crucial role of ethnic identity, out-group stereotyping, in-group favor-
itism, ethnocentrism, and intergroup blaming. Accordingly, this perspective 
considers legal interventions as insufficient to solve such conflicts, pointing 
towards the need for conflict resolution strategies which attempt to tackle the 
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cultural rather than the legal basis of inter-ethnic conflict. Though the large 
variety of conflict resolution strategies (see Ross, 2000, for an overview) differ 
in important respects, all of these ‘theories of practice in ethnic conflict 
resolution’ (Ross, 2000) share one key assumption: the importance of mutual 
understanding as a major precondition for the design of successful conflict 
resolution strategies. For example, conflict transformation theory argues that 
conflicts are cultural constructions ‘whose meanings can be transformed as 
people change their knowledge, perceptions, and models of what is at stake’ 
(Ross, 2000: 1020). Similarly, principled negotiation approaches, psycho-
analytically informed identity theory, community relation, as well as intercul-
tural miscommunication and human needs approaches all emphasize the im-
portance of awareness about how each side understands the conflict. Such 
understanding, in turn, ‘presents opportunities for conflict transformation in 
constructive directions which can reshape perceptions, social relationships, and 
lead to mutually beneficial outcomes’ (Ross, 2000: 1020). Insight into the 
content of such ‘lay theories’ and the degree to which they are shared in and 
between populations can be a crucial ingredient in the design and implementa-
tion of viable and sustainable conflict resolution strategies (Ross, 1997; 2000). 
Consequently, a vital precondition is to have detailed insights into the conflict 
related cultural meaning systems and knowledge structures of the conflicting 
parties.  

Building on this cultural approach and focusing on the long standing land 
conflict between the Bakiga and Banyoro in Uganda’s Kibaale district as a 
case, the present contribution examines similarities and differences in both 
groups´ conflict related knowledge structures. More specifically, we address the 
question to what degree Banyoro and Bakiga differ in their perceptions about 
the major causes of land conflict (between-cultural variation), and to what 
degree various stakeholders within each ethnic group share a common view on 
the causes of conflict (within-cultural variation).  

In what follows, we first sketch the theoretical background and elaborate 
testable hypotheses. Section two presents background information on the 
Bakiga-Banyoro land conflict. Section three provides an outline of the research 
design, methods and data. Results are presented in section four. Section five 
concludes. 

Theoretical Background and Hypotheses 

The focus of this research is emic perceptions of conflict causes, i.e. statements 
about cause-effect relations made by the subjects of our study. We build on two 
complementary theories to derive testable hypotheses about the content and 
structure of emic conflict cause perceptions: Social Dominance Theory and 
Cultural Consensus Theory. The Cultural Consensus Model emphasizes that 
cultures should be conceived as aggregates of potentially diverging individual 
mental models, which are shaped by context specific processes. It highlights the 
structure of beliefs within and between cultures as an important factor in 
modeling conflict, but has little to say about their content. Social Dominance 
Theory assumes that hierarchical groups had an evolutionary advantage, and 
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argues that most inter-group conflicts are manifestations of the resulting human 
predisposition to form group based hierarchies. It allows deriving hypotheses 
about the content of in- and out-group related beliefs, but so far did not explore 
the implications for consensus structures. Hence, both theories address different 
elements of indigenous knowledge structures. 

Cultural Consensus Theory 
Previous culturalist reasoning tended to portray cultural meaning systems as 
homogenous and static, constraining individual behavior through norms, rules 
and values. In the past decades, constructivist approaches to culture have 
gradually replaced this perspective. Such constructivist models see cultures as 
potentially heterogeneous, dynamic knowledge structures which are actively 
produced and constantly changed by individuals and groups. The cultural 
consensus model, developed by Atran and colleagues (2005), can be seen as the 
most elaborate methodological attempt to tackle the shortcomings of previous 
approaches to culture. It emphasizes the need to conceive of culture as 
aggregates of potentially diverging individual mental models. It focuses on the 
distribution of beliefs, rather than on shared norms and values. It conceives 
within-cultural variability as key to the analysis of social processes, and em-
phasizes inference, reasoning and perception rather than socialization and 
learning as the primary factors affecting cultural beliefs. As a result, cultures 
are seen as potentially fragmented and inherently dynamic, since perceptions 
can change quickly as individuals update their beliefs due to altered circum-
stances. Variability in beliefs is caused by the history of economic, political, 
and military relations between and within groups (Atran, Medin, Ross, 2005: 
751). Consequently, ‘cultural differences in mental models and associated 
values play an important role in creating intergroup conflict and, therefore, may 
hold the key to addressing these conflicts’ (Atran, Medin and Ross, 2005: 744). 
The cultural consensus model is a major improvement over previous concept-
tualizations of culture, because it allows taking intra-cultural variations and cul-
tural change seriously, and because it provides a well-defined methodological 
toolbox to assess within and between cultural consensus empirically.  

The cultural consensus model suggests that there will be significant within-
culture variation in mental models. Hence, consensus about cause-effect rela-
tions is not necessarily more likely among members of the same ethnic group – 
depending on the setting and the stakes, consensus can emerge among different 
categories of stakeholders, thereby crossing ethnic lines. 

The cultural consensus model is mainly concerned about the structure of 
beliefs, rather than about their content. It remains incomplete if one wants to 
explain how and why mental models in a specific knowledge domain differ 
between or within ethnic or other social groups. For this purpose, additional 
assumptions need to be introduced. We turn to social dominance theory to 
realize this objective.  

Social Dominance Theory 
Social dominance theory (Sidanius and Pratto, 1999; Sidanius, 1993; Schmitt 
and Branscombe, 2003; Schmitt et al., 2003) assumes that there is an evolution-
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ary advantage for hierarchical groups, because hierarchies are superior to 
achieve coordination in situations of crisis or threat through out-groups. Social 
hierarchies consist of a hegemonic group at top and negative reference groups 
at bottom. Most forms of group conflict and oppression (e.g., racism, ethno-
centrism) are seen as manifestations of the same basic human predisposition to 
form group-based hierarchies. Human social systems are subject to the counter-
balancing influences of two tendencies: hierarchy-enhancing forces (producing 
and maintaining ever higher levels of group-based social inequality) and 
hierarchy-attenuating forces (producing group-based social equality). Processes 
of hierarchical discrimination are driven by legitimizing myths – beliefs 
justifying social dominance, e.g. beliefs about incapable minorities.  

At the core of social dominance theory are four behavioral asymmetry 
assumptions. (1) Systematic out-group favoritism or deference (minorities favor 
hegemony individuals). (2) Asymmetric in-group bias (as status increases, 
opposition to interracial mixing increases). (3) Self-handicapping (low expecta-
tions of minorities are self-fulfilling prophecies). (4) Ideological asymmetry (as 
status increases, so do discriminatory political beliefs, i.e. members of high-
status groups will be more invested in maintaining current hierarchical 
relationships than will members of low-status groups).  

Social dominance theory predicts different perceptions among ethnic or 
social groups because members of elite enjoy many benefits by virtue of their 
structural position, and so have a great interest in preserving that structure and 
their positions within it against any political threat (Ferguson, 1989: 146). 
Social dominance theory builds on the perspective that social dominance 
orientations tend to reproduce cultures of structural inequality that exists within 
them, and produce discriminatory acts (e.g. insulting remarks about minorities). 

Hypotheses 
Combining assumptions from cultural consensus theory about the differenti-
ation of knowledge domains with the propositions of social dominance theory 
about the role of status as a shaper of meaning, we can formulate the following 
hypotheses:  

Hypothesis 1 (Out-Group Favoritism): Low status groups are more likely to exhibit 
out-group favoritism than high status groups. 

Hypothesis 2 (Status Based Consensus): Mental models of high status groups will 
differ from mental models of low status groups: consensus within a status group will 
be higher than consensus between status groups. 

Hypothesis 3 (High Status Discrimination): Members of high status groups will 
show higher levels of discrimination than members of low status groups. 

The Bakiga-Banyoro Land Conflict in Uganda 

The focus of this paper is on the long standing inter-ethnic conflict between the 
Banyoro and Bakiga tribes in Kibaale district in Western Uganda. Uganda 
provides a good test case for research on inter-ethnic land conflict due to its 
high level of ethnic diversity in combination with its high population growth 
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rate (Green, 2007): Uganda ranks 4th on the list of most ethnically diverse coun-
tries worldwide, with the largest ethnic group, the Baganda, constituting only 
17% of the population. With its population growth rate of 3.7% Uganda ranks 
2nd in the world, making it the fastest growing country on the African continent. 

A brief sketch of the history of the conflict and the Banyoro´s and Bakiga´s 
role in it provides an interpretative framework for their collective ethnicised 
claims to land and political supremacy in Kibaale District.  

In pre-colonial times, Kibaale district belonged to the Banyoro kingdom, 
which was the most powerful kingdom in Eastern Africa at that time. The British 
colonized Uganda in 1894 and donated Kibaale district to the Baganda as a 
reward for their collaboration in conquering anti-colonial Banyoro (‘Buganda 
Agreement’, 1900). The Banyoro resistance to Baganda administration and 
ownership of the land became organized in the 1907 Nyagire revolt, and the 1918 
formation of the Mubende-Banyoro Committee (MBC), a political and military 
movement whose main objective was to oust the Baganda/British rule and to 
reclaim their land. A referendum, held in 1964, turns political administration of 
land back to the Banyoro. Baganda landlords flee, taking with them their land 
titles, but without being able to exercise effective control over their land like 
collecting ground rent or collecting settlements on their land. The Mubende-
Banyoro Committee considers this as a victory and ceases its activities.  

The Banyoro interpreted Amin’s Land Reform Decree of 1975 as returning 
the land to them, yet the Baganda still kept the land titles (Nsamba-Gayiiya, 
2003: 7). The 1995 Ugandan Constitution vested land in the citizens of Uganda 
and not the state, and reverts tenures to their pre-1975 status (Espeland, 2006: 
84). Outspoken indigenous Banyoro are unhappy that their land is titled to 
absentee landlords, who can use their titles as collateral to finance develop-
ments in another district, while the indigenous live in fear of losing their land to 
the absentee title-holder. In 1998, through the Land Act, the Government 
creates a Land Fund to buy land from the absentee Baganda landlords and 
return the same titles to the Banyoro who are currently squatters, but all these 
have been slow to come into effect.  

The Bakiga originally lived in south-west Uganda’s Kigezi region. Already 
during the early colonial period this region, and in particular the areas sur-
rounding greater Kabale town, experienced one of the highest population 
growth rates and densities in Uganda (partly caused by immigration from 
neighboring Rwanda as a consequence of the 1927 famine). In order to mitigate 
the problems resulting from overpopulation, the government launched resettle-
ment schemes to relocate Bakiga from these densely populated areas to 
Kibaale. The first of such schemes was effectuated in 1946, many others 
followed. Ethnic stereotypes portraying the Bakiga as hard working and 
industrious initially facilitated the acceptance of the settlement schemes by 
other ethnic groups. The resettlement schemes lead to a constant influx of 
Bakiga into Kibaale district, with two major waves of migration taking place 
from the mid 1970s onwards and in the 1990s. From 1991 to 2001, the 
population of Kibaale district almost doubled, with an annual population 
increase of 5.9% (Green, 2007). The Bakiga also became politically influential 
in the 1990s, as evidenced by Bakiga representatives being elected into high 
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level political functions. The Banyoro, who had not received any free land from 
the government, blamed the resettlement schemes for favoring the Bakiga at 
their expense, and increasingly emphasized their own position as the only 
´indigenous´ and legitimate owners of the land: ‘What is indeed striking in 
Kibaale is the way the local Banyoro repeatedly refer to both the Bakiga 
migrants to Kibaale and the absentee Baganda landlords who own land in the 
district as non-natives, despite the fact that members of all three groups are 
Ugandan citizens’ (Green, 2007). 

Research Design, Data, and Method 

Content analysis of national newspapers, face-to-face interviewing, and written 
questionnaires were used to collect data on mental maps related to the conflict. 
Both types of sources are assumed to at least partially reflect the perceptions 
and knowledge structures of the urban elite. 

Newspaper Data 
The two Ugandan newspapers, The Monitor and New Vision, published the 
most information about the conflict and were searched directly using the Lexis-
Nexis online newspaper search. Both are printed in Kampala and have similar 
content, but formally The Monitor is independent and The New Vision is 
government-owned (we address potential limitations of newspapers as sources 
for content analysis in the discussion section). Articles published from January 
01, 2001 to April 28, 2006 were searched for keywords ‘Banyoro’ and 
‘Bakiga’, yielding 93 articles. Content analysis resulted in 266 quotes about 
causes of conflict. For each quote, the following information was coded: 
‘Date’, ‘Newspaper’, ‘Speaker’, ‘Category of Speaker’, ‘Tribe of Speaker’, 
‘Who is to Blame?’, and ‘Category of Cause’. This procedure yielded 24 differ-
ent types of actors and 50 different types of causes. Examples for codes for per-
ceived causes are ‘uncontrolled immigration’ or ‘Bakiga grab land’. Examples 
for actors are ‘President’, ‘Police’ or ‘Mubende-Banyoro Committee’. 

Interview and Questionnaire Data 
Since we cannot rule out completely that reporting on the Bakiga-Banyoro con-
flict in the two newspapers was systematically distorted (e.g. due to political 
pressure), we also conducted an interview study among members of the urban 
elite in order to elicit perceptions of conflict causes. Several field trips to 
Kibaale District plus one field trip to Kabale District (home district of many 
Bakiga immigrants) were used to carry out face-to-face semi-structured inter-
views. Snowball sampling was used to recruit respondents by asking each 
interviewee if he or she could suggest other persons to interview and if he or 
she wanted to take a copy of the questionnaire to pass along. In total, 31 
persons were interviewed (17 Banyoro, 8 Bakiga, 6 from other ethnic groups). 
Informants were asked to free list causes of conflict using the following 
question: ‘Please list ALL possible causes of the conflict you can think of’. 
Informants were then asked to rank the top causes of conflict which were found 
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from the newspapers. Causes ranked in the interview are the top cause cited by 
all newspaper speakers from frequency 6 or more out of 196 newspaper 
statements. This gives 13 causes for ranking in the interview. The questionnaire 
contained demographic questions plus open-ended questions. The main part 
consisted of a list of 25 causes of the conflict as they were elicited during the 
newspaper analysis. The list of causes was composed as follows: the Banyoro 
top causes of conflict from frequency 3 or more (out of 99 newspaper quotes); 
the Bakiga top causes of conflict from frequency 2 or more (out of 36 news-
paper quotes); the top cause cited by all speakers from frequency 5 or more (out 
of 196 newspaper quotes). In total, 55 persons filled out a questionnaire (18 
Banyoro, 15 Bakiga, and 23 Other). 

The free listing exercise of both the face-to-face interviews and the ques-
tionnaires yielded 60 different types of causes, the most frequently mentioned 
being ‘political gain of both parties’. The interview and questionnaire data 
confirm results from newspaper analysis. The top causes cited by all speakers 
are first political gain for both tribes, then uncontrolled immigration, then 
historical land issue unresolved, then post-election troubles. 

Age of respondents from both the questionnaires and interviews ranged 
from 18 to 74 years, with an average of 34 years. 56% are married and 38% are 
unmarried (6% did not indicate). 77% are male and 22% are female (1% did not 
indicate). Education of respondents is as follows: Primary (1), Ordinary Level 
(16), Advanced Level (9), Certificate (7), Diploma (28), Degree (18), Masters 
(3), and PhD (1). Four respondents did not indicate their level of education. 
This summary of the level of education of respondents confirms the elite 
position of most respondents, since they are among the highly educated in the 
district, as expected since respondents must be educated to understand the 
English language questionnaires and interviews. 

Measures 
Perceived Causes of Conflict. Mental models of conflict were measured on 
different levels of aggregation. First, on the most fine-grained level, coding of 
quotes in the newspaper sample yielded 50 different categories of causes, and 
the interview and questionnaire data yielded 60 causes. Second, we classified 
the codes of the newspaper data and the interview and questionnaire statements 
into four broader theoretical categories: economic (e.g. desire for land as 
economic commodity), historical (e.g. unresolved issues with Baganda land-
lords), political (e.g. tribal voting), cultural (e.g. cultural disrespect between 
tribes). As can be seen from Figure 1, the two different data collection methods 
yielded strikingly similar distributions of causes across these four general 
categories, demonstrating high levels of concurrent validity of our coding.  
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Figure 1 newspaper and interview causes 

  
Rating of Causes. In the interview and questionnaire data collection, respond-
ents were asked ‘How important do you rate the following causes from 0 to 10? 
Note: 0 is not important. 10 is extremely important in causing the conflict’. In 
the interview, this question was followed by 13 causes, in the questionnaire by 
25 causes drawn from the newspaper coding. 

 
Blaming Relation. One of the working hypotheses derived from social domin-
ance theory requires assessing out-group favoritism. We therefore assessed the 
degree to which members of each group considered their own or the other 
group as responsible for the conflict, by including the following question in the 
interview guideline and the questionnaire: ‘Do you think the Banyoro or Bakiga 
are more to blame for causing the conflict?’. Similarly, in the newspaper 
quotes, for each quote we assessed whether the responsibility for the conflict or 
the incident was attributed to the Banyoro, to the Bakiga, or to both. 
 
Social Groups. Both cultural consensus and social dominance theory consider 
individual’s membership in specific social groups as a key variable. Whereas 
cultural consensus theory does not require making a priori assumptions about 
an ordering between the groups, social dominance theory suggests that any set 
of groups will have a status ordering specifying the type of social dominance 
relation in a specific domain. For both datasets, we therefore identify a 
speaker’s membership in an ethnic group (Bakiga, Banyoro, other). Different 
sets of categories had to be used in the two datasets to assess intra-societal 
social position of actors. In the newspaper data, 24 types of actors were 
identified, based on the labels used in the newspaper article itself. Eleven of 
them refer to corporate actors, i.e. the speaker is identified as a member of this 
corporate actor. The remaining categories cover newspaper editors, reporters, 
politicians (minister, president, minister-president, members of parliament, 
government members), as well as civilians. In the interview and questionnaire 
data, respondents were asked to indicate their major source of making a living. 
This yielded seven categories: (1) Working/employed/dependent (n=18), (2) 
businessman or -woman or self-employed (n=8), (3) civil servant (n=13), (4) 
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student or teacher (n=12), (5) farmer (n=9), (6) member of NGO (n=14), (7) 
journalist (n=8).  
 
Data Analysis Method 
We applied consensus analysis (Romney et al, 1995) as implemented in the 
ANTHROPAC software (Borgatti, 1992) to find out to what degree the 
knowledge domain ‘causes of conflict’ can be considered as coherent or non-
coherent. Consensus analysis of ‘free lists’ is a proven and robust anthropolo-
gical technique for eliciting the boundaries and structure of knowledge 
domains. It produces reliable results already with sample sizes of around ten 
informants (Weller and Romney, 1999: 77). 

As an input, it uses a matrix of agreement between respondents or subjects 
(e.g. correlation or covariance). In our case, the inputs per respondent are lists 
of perceived causes of the conflict as they were obtained through interviewing, 
questionnaires, or newspaper content analysis. The algorithm then tests to what 
degree the available information can be reduced or condensed into one or more 
coherent domains or ‘factors’. The convention is to consider a domain as 
coherent (i.e. showing a high degree of homogeneity of knowledge) if the first 
factor is at least three times larger than the second factor (Caulkins and Hyatt, 
1999: 9).  

In addition to cultural consensus modeling techniques, we also apply 
several standard statistical techniques for data reduction (factor analysis, multi-
dimensional scaling) and hypothesis testing (regression analysis).  

Results 

Coherence of the Knowledge Domain ‘Perceived Causes of Conflict’ 
Results of cultural consensus analysis differ for the newspaper and the inter-
view data. First, a calculation of consensus for the newspaper data was carried 
out for each of the three periods after the political key events mentioned above. 
The low ratios between the first and second factor for Periods 1, 2, and 3 (2.7, 
1.7, and 2.6 respectively), are evidence of a lack of agreement among speakers 
in the newspapers about the causes. Hence, cause perceptions as they were 
mentioned in the newspaper represent a non-coherent domain with little 
consensus. 

Further analysis of the newspaper data indicates that Banyoro and Bakiga 
hold very different positions. Members of the Banyoro most frequently cited 
the following causes of conflict: Bakiga’s cultural disrespect, Bakiga grab land, 
Bakiga tribal voting, Banyoro prevent Bakiga from leadership, and Banyoro 
afraid to repeat history. The Bakiga most frequently cited political gain for 
both, Banyoro prevent Bakiga from leadership, history unresolved, and leaders 
inciting ethnic division.  

Second, there is evidence for strong consensus concerning conflict causes 
among questionnaire and interview respondents. Consensus analysis for the 
whole sample – including Banyoro, Bakiga, and members of other ethnic 
groups – yields three factors (Eigenvalues 67, 1.9 and 1.3, respectively). With a 



110 Rafael Wittek & Jonelle Armstrong 

 

ratio of 35.8 between the eigenvalue of the first and the second factor, this 
domain can be considered as highly coherent. Similar findings are obtained if 
the analysis is performed separately for each of the three groups (Banyoro, 
Bakiga, Other).  

In sum, consensus analysis of between-culture variation in the perception of 
conflict causes yields mixed results. Whereas elite opinions from interviews 
and questionnaires show a high level of coherence across ethnic groups, 
perceptions culled from newspaper quotes over a period of more than five years 
do not exhibit consensus, and exhibit more pronounced inter-ethnic differences 
in perceptions. We will discuss possible explanations for these inconsistent 
findings below. 

Between-Cultural Variation in Perceived Causes 
Figure 2 represents between-culture variation in perceived causes as they were 
elicited from the interviews. It exhibits a clear difference between the two 
ethnic groups. Statements made by Banyoro identify first and foremost political 
causes (79%), followed by historical causes (15%). Political reasons are key for 
Bakiga respondents, too, but to a lesser extent (57%). Instead, 22% of Bakiga 
refer to economic causes – compared to 3% of Banyoro. None of the Bakiga 
respondents mentioned historical reasons. These findings point towards the role 
perceptions rooted in collective identities and a shared history. The Banyoro, 
who consider themselves as the historical inhabitants of the area, derive the 
legitimacy of their claims partly from pointing towards historical reasons dating 
back to colonial times, whereas the Bakiga tend to frame it as primarily an 
economic issue, completely de-emphasizing historical reasons. The Bakiga fear 
expulsion by Banyoro, so they perceive political power as their means to 
sustain their control of land and other economic resources; on the other hand, 
the Banyoro fear domination by Bakiga, so they use their indigenous position to 
demand full control of political power and land. Banyoro in Kibaale feel ethno 
territorial supremacy over immigrants and even over other Banyoro due to their 
common history of suffering and resistance against their Baganda adversaries 
over the ‘Lost Counties’ which now make up Kibaale district. 
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Figure 2: Perceived causes of conflict by ethnic group 

  
Figure 3 provides a graphical representation of who blames whom per ethnic 
group, based on both the newspaper and the interview data. Again, the patterns 
between the two data sources are similar, though the results are more 
pronounced for the interview data. In both ethnic groups, the percentage of 
quotes in which the other ethnic group is blamed for the conflict is higher than 
the percentage of quotes blaming the own group. However, a striking difference 
exists in the relative frequency of quotes in which both parties are blamed 
simultaneously. More specifically, 36% (35% in interviews) of statements from 
Bakiga blame both, compared to 6% (12% in interviews) of statements from 
Banyoro. Moreover, 64% (52% in newspaper data) of Banyoro quotes blame 
Bakiga for the conflict, compared to 41% (33%) of Bakiga statements blaming 
Banyoro. 
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Figure 3: Blaming relationships 
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While all three groups rank ‘Political Gain Desired by Both Tribes’ among the 
top 3 causes of conflict, the relative weight given to the rankings differs: 
Bakiga and Other rank this political cause especially high. Also, while all three 
groups rank ‘Tribal Voting’ relatively high as a cause of conflict, the Banyoro 
say it is Bakiga tribal voting causing conflict, but Bakiga and Other tribes say it 
is everyone’s tribal voting causing conflict. Furthermore, while all three groups 
rank ‘Ethnic Intolerance of Both Tribes’ relatively high as a cause of conflict, 
the Banyoro rank ‘Ethnic Intolerance’ as second in importance to the 
‘Historical Land Issue Unresolved’ and ‘Lack of Land Titles’, but Bakiga and 
Other rank ‘Ethnic Intolerance’ as more important than ‘Historical Land Issue 
Unresolved’ and ‘Lack of Land Titles’. 

These patterns are in line with the predictions from social dominance theory 
and our out-group favoritism hypothesis (H1), which suggested that group 
identification should be positively related to the endorsement of hierarchy-
enhancing ideologies (high social dominance orientation) among members of 
high-status groups: low status groups are more likely to exhibit out-group 
favoritism than high status groups. 

In fact, stereotypes show the Bakiga as a hardworking tribe with large 
families and high ambitions (Green, 2007). The Banyoro derive their higher 
status from their perception of being the original ´owners´ of the land, and 
consequently consider themselves as superior. The low-status Bakiga can be 
expected to disregard the traditional hierarchy. For example, Banyoro leaders 
say only Banyoro should hold leadership positions because only Banyoro know 
the history of the district and therefore only Banyoro can really understand 
what is best for the district. For members of low-status groups, in contrast, the 
relationship should be just the opposite, as strong identification with one's 
lower status group should be associated with endorsement of ideologies that 
moderate the status hierarchy (low social dominance orientation). For example, 
Bakiga emphasize their significant contributions to the economic development 
of Kibaale. 

Within-Cultural Variation in Perceived Causes 
Our status based consensus hypothesis (H2) addresses within cultural variation 
and states that mental models of high status groups will differ from mental 
models of low status groups. In order to test it, we first need to distinguish high 
vs. low status social groups within both cultures. Earlier work on social 
stratification in Uganda has identified membership in civil service or the 
business community as the most prominent sources of societal status and 
prestige, whereas common peasants and the urban proletariat were considered 
as lower ranking groups (Byrnes, 1990; Heady, 2001: 327; Dahlberg, 1971: 
621). Civil servants can be considered as a category of actors who – due to their 
closeness to power, their ability to control access to valued resources, and their 
relatively secure income situation – are not only likely to consider themselves 
as occupying a high status position in society, but are in fact perceived as such 
by other members of society. Business people and entrepreneurs, many of 
whom are part of the small but wealthy Ugandan elite which has accumulated 
wealth in previous regimes, are respected because of their economic success. 
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Hence, on the within-culture level, we distinguish the following social groups 
in our sample: (1) high social status groups: business entrepreneurs, civil 
servants; (2) low social status groups: farmers, workers, employees (of NGOs), 
teachers, and journalists. 

In a second step, we need to test to what degree the conflict because per-
ceptions differ between these groups. In order to achieve this, two operations 
were performed. First, we carried out a Multidimensional Scaling Analysis 
(MDS) on the respondent’s consensus scores from the interview and question-
naire data (the Newspaper data did not yield sufficient information on member-
ship in social groups). MDS is another data reduction technique designed to 
uncover hidden dimensions. Depending on the number of dimensions it 
uncovers, the technique determines the coordinates for each actor on each of 
these dimensions. The closer the coordinates of a set of actors resemble each 
other on all dimensions, the more similar they are with regard to the causes they 
mentioned. Second, to find out between which pairs of actors there were 
significant differences in cause perceptions, we then entered each respondent’s 
score on the first dimension from the MDS into a Least Significant Difference 
Test (LSD). This method tests whether or not an observed difference between 
two categories is based on chance. If the values of two categories of actors 
differ significantly from each other, this means that these two groups disagree 
with regard to what they consider to be the solutions of the conflict. Results are 
reported in Table 1. 

 
Table 1: Mean Differences in MDS-Score on Causes of Conflict between Social groups 

 Business Worker
Civil 

Servant
Student/
Teacher

Farmer 
NGO 

employee 

Working/Employed/ 
Dependent 

.25      

Civil servant .75* .49     

Student/Teacher .37 .11 -.38    

Farming .17 -.08 -.57 -.19   

NGO .27 .01 -.48 -.09 .09  

Journalist -.12 -.38 -.87* -.49 -.30 -.39 

* The mean difference is significant at the .5 level. Questionnaire/interview Data (n= 86). 
 
The findings are in line with Hypothesis 2 and indicate that the group of civil 
servants exhibits significant differences in perceptions compared to both the 
category of business/self-employed and the category of journalists. Hence, 
significant disagreement about perceived conflict causes seems to prevail 
between actors close to the public sector on the one hand, and actors in the 
economic or business sphere as well as journalists on the other hand. These 
differences hold independently of ethnic group membership or age, i.e. they cut 
across tribal affiliations and age groups, since our analysis controls for both 
factors. The sign of the difference score between civil servants and business 



114 Rafael Wittek & Jonelle Armstrong 

 

people is positive, indicating that the difference between these groups is one of 
degree rather than of substance, with civil servants exhibiting a higher score 
than business people. The difference score between civil servants and 
journalists is negative, indicating that the mental models of these two groups 
differ in substance. 

Social Categories and Perceptions of Conflict Causes 
Our high status discrimination hypothesis (H3) predicts that members of high 
status groups will show higher levels of discrimination in their perceptions than 
members of low status groups. In order to test this hypothesis, we need to carry 
out three steps.  

First, we need to distinguish between groups of high and low status. As 
discussed above, on the level of ethnic groups in Kibaale, the Banyoro as first 
settlers consider themselves as superior to the ´immigrant groups´; at the 
within-culture level, civil servants and business people are considered as high 
status.  

In a second step, we need to identify those cause perceptions which repre-
sent strong attitudes of out-group discrimination or can be seen as a legit-
imizing myth which serves to justify the ´superiority´ of the high status group. 
Since the perceived conflict causes from the interview and questionnaire data 
refer to partially overlapping underlying dimensions, we first carried out an 
exploratory factor analysis on all 24 perceived conflict causes. Factor analysis 
is a data reduction technique which detects latent dimensions among a set of 
variables. It tries to summarize variation among a set of observed variables 
through a smaller set of unobserved variables, called factors. Factors are then 
interpreted based on those observed variables with a high ´loading´ on this 
factor. Our analysis produced six factors (see Table 2). The first one covers 
perceived conflict causes related to immigration issues. This factor can also be 
seen as the most important one, since it explains almost 30% of the variance in 
the data, compared to 17% for the second, and less than 10% for the remaining 
factors. The second factor covers causes related to the political struggle 
between the Bakiga and the Banyoro, and captures beliefs about Banyoro 
rejecting or not accepting Bakiga leadership. The remaining factors refer to 
ethnic intolerance, forceful acquisition of land by Bakiga, elections and voting, 
and Bakiga domination, respectively. Two of them most clearly contain 
statements which can be interpreted as ‘legitimizing myths’ justifying Banyoro 
dominance. The first factor (immigration issues) refers to uncontrolled immig-
ration and politically motivated immigration, thereby referring to a threat to 
supremacy which is caused by illegitimate strategies or bad immigration 
policies. The fourth factor contains the most explicit negative statements about 
Bakiga as a group, describing them as ‘arrogant and forceful’, in addition to 
directly accusing them for ‘grabbing land’. 



Social Dominance and Cultural Consensus 115 

 

Table 2: Factor analysis - from questionnaires and interviews 

 Factor 

  1 2 3 4 5 6 

1. Uncontrolled immigration .862*   .245   

2. Big shots send Bakiga to 
Kibaale 

.823*  -.291   .223 

3. Immigration for political 
votes 

.765*  -.357 .289   

4. Bakiga in political power 
leads to domination 

.659    .303 .453 

5. Land disputes .629 .427   .312  

6. Banyoro ethnic intolerance -.537 .234 .214  .273 .222 

7. Lack of a clear policy on 
resettlement 

.521   .408   

8. Banyoro reject Bakiga in 
leadership after election 

 .888*     

9. Banyoro prevent Bakiga from 
leadership in Kibaale 

 .851*     

10. Political gain desired by both 
tribes 

 .726* .303 -.302   

11. Leaders inciting Banyoro 
against Bakiga 

-.265 .579 .387    

12. Losers making fuss after 
election 

 .458 .439  .430  

13. Leaders inciting ethnic 
division 

  .825*    

14. Ethnic intolerance of both 
tribes 

-.282  .713*    

15. Banyoro unwilling or afraid 
to repeat the past 

.286  .615 .339  .345 

16. Bakiga cultural disrespect .534  -.581 .272   

17. Bakiga arrogant and forceful .431   .756*   

18. Bakiga grabbing land .431  -.262 .739*   

19. Historical land issue 
unresolved 

   .714* .231  

20. Election results  .360   .795*  

21. Bakiga tribal voting .564    .629*  

22. Economic interests of both 
tribes 

  .206 -.508 -.528 -.269 

23. Bakiga domination      .848* 

24. Allocation of land to Bakiga .331     .742* 

% of Variance 29.6 16.7 8.5 7.2 5.6 4.6 

Initial eigenvalue 7.1 4.0 2.0 1.7 1.3 1.1 

Extraction Method: Principal Component Analysis. Rotation Method: Varimax with 
Kaiser Normalization. Rotation converged in 9 iterations. 

 
In a third step, we need to assess to what degree the different status groups 
differ in terms of holding strong or weak attitudes of out-group discrimination. 
We used stepwise regression analysis to do this. Six models were estimated, 
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one for each of the above mentioned factors as dependent variables, and 
membership in the ethnic (Banyoro, Bakiga, Other), and social (civil servant, 
business person, student, teacher) as independent (i.e. explanatory) variables. 
The findings are summarized in Table 3. 
 



 

 

 
 

Table 3: Results from Stepwise Regression Analysis (interview data) 

 Factor 1 
Immigration issues 

Factor 3 
Ethnic division 

Factor 4 
Forceful acquisition of 

land by Bakiga 

Factor 5 
Elections and voting 

 Beta t p Beta t sig Beta t sig Beta t sig 

Constant  .880 .385  1.584 .122  -1.911 .064  .806 .425 

Bakiga -.356 -2.318 .026** -.011 -.064 .950 .154 1.237 .224 .180 1.185 .244 

Banyoro .033 .192 .849 -.391 -2.583 .014** .757 6.348 .000** .102 .664 .511 

Other Tribe -.035 -.192 .849 .012 .064 .950 -.175 -1.237 .224 -.253 -1.702 .097 

Business -.202 -1.314 .197 -.135 -.862 .395 -.010 -.084 .933 .020 .127 .900 

Working -.263 .794 -.044 .017 .114 .910 .036 .307 .761 -.374 -2.456 .019** 

Journalist .420 .677 .070 -.069 -.451 .655 -.104 -.925 .361 -.113 -.732 .469 

NGO -.397 .694 -.066 .047 .302 .764 -.053 -.445 .659 -.167 -1.059 .297 

Civil servant .897 .376 .148 .116 .748 .459 .264 2.332 .026** -.024 -.152 .880 

Student-teacher .372 .712 .062 -.076 -.494 .624 .061 .527 .602 .165 1.061 .296 

Farming .001 .999 .000 -.066 -.406 .687 -.444 -3.767 .001** .030 .188 .852 

Age -1.690 .100 -.271 .097 .636 .529 .118 1.064 .295 .086 .556 .582 

Model stats P=.026, Adjusted R2=.103 P=.014, Adjusted R2=.130 P=.000, Adjusted R2=.532 P=.019, Adjusted R2=.117 

Social D
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For two of the six factors (‘Political struggle between Banyoro and Bakiga’ and 
‘Bakiga domination’) none of the explanatory variables yielded significant 
effects. That is, neither ethnic group nor social position explains variations in 
the perception that political struggle or Bakiga domination are among the 
causes of the conflict.  

For the remaining four factors of cause perceptions, the following patterns 
could be found. First, whereas Bakiga respondents have a significantly lower 
chance of mentioning immigration as a cause of the conflict than other social 
groups, the Banyoro have a significantly lower chance of mentioning ethnic 
divisions, but are significantly more likely to mention forceful acquisition by 
Bakiga as a cause. Second, workers are significantly less likely to consider 
elections as a cause of the conflict. Third, and particularly noteworthy: whereas 
civil servants are more likely to consider forceful acquisition by Bakiga as a 
cause, farmers are significantly less likely to mention Bakiga aggression. 
Again, these findings are in line with social dominance theory’s prediction that 
members of high status groups will show higher levels of discrimination than 
members of low status groups, if we consider civil servants and Banyoro as 
high status categories: being a Banyoro or a civil servant significantly increases 
the likelihood of perceiving forceful acquisition of land through Bakiga as a 
conflict cause. This is particularly noteworthy in the light of the fact that 
farmers are significantly less likely to share this view. This may be explained 
by the fact that the rural population does not experience ‘Forceful acquisition of 
land by Bakiga’, as explained by The Kibaale Land Rights Desk Officer during 
our interview: ‘I have 1879 cases filed in this office, which deal with dispute 
resolution. There is no case of Banyoro accusing Bakiga of grabbing land. All 
cases are between Banyoro and Banyoro or Bakiga and Bakiga. Banyoro are 
selling land to Bakiga. I checked tribunals and paralegals in each area. There is 
no case of Banyoro accusing Bakiga of grabbing land. Bakiga buy land or were 
given land from government’. 

The differential effect for civil servants and farmers indicates that independ-
ently of being Bakiga or Banyoro, farmers and civil servants seem to have 
completely opposite opinions concerning forceful acquisition of land by Bakiga 
as a cause.  

Discussion 

Drawing on both cultural consensus and social dominance theory allowed us to 
formulate hypotheses on the content and structure of emic perceptions of con-
flict causes. As predicted, asymmetries in perceptions are systematically related 
to power differences between different types of actors. Members of both ethnic 
groups agree that the salient root causes are first and foremost political in 
nature, and also seem to have highly overlapping perceptions with regard to 
other causes. The high level of agreement between both cultures in the percep-
tion of causes puts into perspective earlier arguments which suggested ethnic 
fault-lines as the major obstacle against the formation of a sustainable solution 
to land conflict. Whereas consensus between ethnic groups is high with regard 
to perception of conflict causes, social dominance mechanisms fuel asymmetric 
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patterns of mutual blaming, with Bakiga respondents being far more inclined to 
blame both ethnic groups as responsible for the conflict than Banyoro respon-
dents. Our analyses further show that opposing views concerning perceived 
causes mainly exist between different types of stakeholders – independently of 
their ethnic affiliation. Civil servants play a key role in the creation and main-
tenance of this ideological divide, since their perceptions are significantly 
opposed to those of other important stakeholders in Ugandan society. 

We conclude with a discussion of potential methodological, theoretical, and 
practical implications of our findings. 

Methodological Implications 
With regard to our research methods, two issues deserve further attention. The 
first finding that requires further exploration is the difference found between 
newspaper data and interview data about consensus between ethnic groups. A 
major potential limitation of these newspapers may derive from politically 
biased and one-sided reporting. Ugandan media certainly are under political 
pressure. During our period of observation, Uganda dropped in the Worldwide 
Press Freedom Index from rank 52 (out of 139 countries) in 2002 to rank 116 
(out of 167 countries) in 2006 (Reporters Without Borders). In particular The 
Monitor has been the target of intimidation and pressure from the Museveni 
government, which increased its pressure after 9/11 (Committee to Protect 
Journalists, 2009). Most of the sedition charges relate to reports on military 
operations, in particular related to the insurgency in northern Uganda (Tabaire, 
2007). We do not have evidence of systematic government pressures with 
regard to reports and statements about the conflict between the Bakiga and 
Banyoro, which are the focus of our study. In its country report on Uganda, 
Article 19, a human rights organization focusing on the promotion of free 
expression and freedom of information, is positive about the quality and 
neutrality of Ugandan newspapers: ‘Although the standard of reporting in the 
print media and the neutrality of the papers is good, low levels of literacy and 
the costs of newspapers restrict their impact. Even so, the print media have 
given a significant voice to varying political views, and the government has 
previously sought to limit the free expression of opinion in newspapers through 
law suits, threats and restrictions on publication and reporters. Even the State-
owned The New Vision is neither averse to criticizing the government nor 
immune from government criticism.’ (Article 19, 2009). 

In addition to the possible biases that might result from political pressure on 
journalists, three more technical explanations for the difference between 
newspaper and interview results can be given. First, since respondents were 
recruited through snowball sampling, the tendency towards attitudinal and class 
homophily which usually guides the formation of social relations is likely to 
produce a more coherent result. Second, stressing differences in positions may 
to some degree be inherent in journalistic accounts of social conflicts. Third, 
there is only partial overlap between the types of actors in the newspaper quotes 
and the actors in the interview data. The former contains a large number of 
speakers representing corporate actors, some of which have as an explicit 
purpose to propagate a specific position in the land conflict (e.g. the MBC). 
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Given these differences in the sources, the divergences we found in consensus 
between newspaper reports and interview data are less surprising. It should also 
be noted that the two types of sources show very high overlap in the relative 
frequencies of the types of causes, which indicates that newspaper reports are 
not biased with regard to the content of reports on the Bakiga-Banyoro conflict. 

The second issue relates to the methodological requirements for cultural 
consensus analysis. Unlike traditional attribute based statistical analysis in 
which individuals are the unit of analysis, the investigation of consensus struc-
tures uses cognitive representations of informants as units of analysis, and can 
produce results with high statistical power even with very small numbers of 
informants (Weller and Romney, 1999: 77). In the context of such research 
designs, our study can build on relatively large sample sizes. The newspaper 
study is based on 196 conflict cause perception statements, grouped into 50 
categories, for 24 types of actors. Our interview data yielded 60 types of causes, 
for 86 informants.  

Finally, a potential limitation of our design is the focus on elite perceptions. 
Literacy rates in Uganda are still very low, and newspapers are far less popular 
than television or radio transmissions. Our study also did not investigate the 
reverse process of media influencing conflict cause perceptions. More fine-
grained investigations of consensus structures in non-elite settings, differences 
between types of media, and the effect of media on individual knowledge 
structures all represent potentially fruitful future refinements of our approach. 

Theoretical Implications 
Though building on a well-established line of conflict theories which stress the 
importance of perceptions and cognitions in triggering or reproducing social 
conflict, our theoretical approach demonstrates the fruitfulness of jointly 
considering cause perceptions and their social structural foundations. Social 
dominance theory identifies hierarchical structures as one of the major root 
causes behind inter-group conflict, and offers explicit assumptions about the 
cognitive expression of these structural differences. Other classical conflict 
theories have done so before, emphasizing the material basis of ideologies, 
prejudice or hegemonic control. In the majority of these attempts, cognitions 
were not approached in terms of a fine grained analysis of consensus between 
knowledge structures. More recently, also institutional scholars have suggested 
paying closer attention to the link between institutional structures and cogni-
tions. Emphasizing the distinction between rules-in-form and rules-in-use 
(Aoki, 2001), these scholars argue that deliberate institutional change through 
the creation or modification of formal rules can only be effective in guiding 
human behavior if people expect others to act according to the rules. Institu-
tions should therefore be conceptualized as sets of shared perceptions that give 
rise to common knowledge (Aoki, 2001). Institutions constitute the overarching 
cognitive structures which tie together individual mental models, because 
individuals only have a truncated and simplified mental model of the overall 
game. Changes in formal property rights will therefore only have the desired 
effects if the different types of stakeholders involved actually believe that all 
actors will comply with the rules. 
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The cultural consensus model provides a tool for such fine grained approaches 
to cognitions, mental models and knowledge structures. In combination with 
structural approaches to conflict, it has the potential to transcend the often 
invoked dichotomy between structural and cognitive theories of conflict. 

Practical Implications 
Which implications do our findings have for the design of viable conflict 
resolution strategies and theories of practice as mentioned in the beginning of 
this article? To complement our study on cause perceptions we also have asked 
our respondents to free-list their perceived solutions of the conflict. We 
received 249 statements referring to 53 different solutions. The most frequently 
cited solutions were: land titling (28), sharing of political positions (17), control 
of immigration (14), dialogue (12), and resettlement policy (12). These 
statements point towards the need for a two pronged strategy. The first one is 
also advocated by institutional explanations as they were mentioned in the 
beginning of this article. It builds on the design of legal institutional solutions 
like land titling and transparent regulations of resource allocations to different 
groups. The second and complementary strategy of conflict resolution advoc-
ates peace dialogues. It is in line with the culturalist approaches to conflict, 
since one key mechanism underlying this strategy consists in the creation of 
consensus among the conflicting parties. The first Peace Dialogue to tackle the 
Bakiga-Banyoro conflict was indeed held in Kagadi (September 18, 2006), 
during fieldwork for this study, and was attended by the second author. The 
meeting was well attended beyond expected numbers with about 80 persons 
including many opinion leaders; however, the majority of participants were 
Banyoro, and leaders of the Bafuruki community and leaders of the Mubende 
Banyoro Committee (MBC) chose not to attend. Peace dialogues can be one 
means for political leaders to learn about local perceptions, and can thereby 
facilitate consensus building. As one of the speakers at the 2006 Peace 
Dialogue Speaker said, ‘We have a problem of many power centers in Kibaale. 
I call them centers of confusion’. Therefore, with the Banyoro and Bakiga in 
Kibaale, as with any conflict, the conflict is not likely to be fully resolved until 
consensus is reached on the local issues that matter in the minds of local 
groups. When locals were asked in questionnaires and interviews how they 
thought events would continue, 88% reported that they thought the conflict 
would continue, and 12% reported that they thought the conflict would not 
continue for long. One interview respondent was optimistic that the conflict 
would not escalate because of dialogue: ‘Conflict will continue in the near 
future but in longer term there is hope because dialogue has began. […] The 
question is how long, not sure. 2-3 years maybe will have sobered. I hope for 
next election.’  

The increasing significance of such public dialogue has recently been 
stressed also by academics such as Poletta and Lee (2006): ‘Public discussion 
of hot-button political issues can yield areas of unanticipated agreement. Even 
if participants do not change their minds, they will likely come to recognize a 
greater range of preferences as legitimate. Once that recognition occurs, people 
are likely to accept a decision that does not match their preferences exactly’. 
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Understanding the local perceptions of a conflict is crucial for finding a 
mutually satisfactory solution. Local perceptions offer several key insights for 
intervention which need to be incorporated in intervention plans.  

First, all the locals, both Banyoro and Bakiga, perceive political causes as 
paramount in the conflict. Since political leaders have successfully used the 
historical land issue to polarize tribes and gain support, conflict resolution 
strategies must address the politicizing and associated tribal sentiments which 
are now dominant in the conflict. Indeed, many respondents expected more 
violent conflict at election times: ‘Conflict has died down now because no 
election. I expect a crisis again next election’. Political motives, not land, and 
not tribalism, was confirmed by all analyses to be the top motivation for 
conflict. Based on the variations of statements among ethnic and social group 
and their shift in focus after political events, it appears that political leaders 
have used the unresolved historical land issues and economic interests to stir up 
tribal animosity for their own political gain and such conflict is likely to occur 
at election time. Hence, timing of conflict resolution interventions will be 
crucial, since elections are likely to increase the salience of dissensus rather 
than consensus between the relevant stakeholders. 

Second, policy makers’ inconsistency and lack of agreement with the 
majority’s view of the causes of the conflict indicate that policy makers need to 
find consensus among themselves, and they need to understand the views of the 
different status groups within their own culture, before it will be possible to 
agree on policy.  

Third, identifying the majority social grouping (locals, district council, 
MPs, and Ministers) and the social grouping in opposition to the majority (the 
national reporters, the Lands Minister, and the MBC) is key for identifying the 
key camps which must be reconciled, for identifying which influential actors 
could be targeted to have the greatest impact on other’s perceptions, and for 
determining how to prioritize and target different groups differently. For 
example, realizing the Banyoro’s extreme Bakiga-blaming position, led by the 
Mubende-Banyoro Committee (MBC), suggests that this group is a priority 
party for moving towards conflict resolution, and a specific, culturally sensitive 
plan will be necessary to negotiate with the MBC. Sensitive topics for each 
tribe can also be predicted and prepared for since only Bakiga gave high 
significance to ‘Banyoro jealous of Bakiga prosperity’ as a conflict cause, only 
Banyoro and Other tribes gave high significance to ‘uncontrolled immigration’, 
and only Other tribes gave high significance to ‘economic interests’ and 
‘poverty’. Furthermore, identification of subgroups within the Banyoro and 
Bakiga tribes that share perceptions, such as civil servants, suggests a starting 
point for reconciliation between the tribes.  

Fourth, events identified by the locals as sparks of the conflict, which so far 
are the Bakiga winning elections and allocation of land, should have specific 
resolution strategies designed, so that future elections and allocation of land do 
not spark the same conflict sentiments. Such findings from local perceptions 
are extremely valuable when designing an effective, properly targeted inter-
vention. 
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Conclusion 

This research is among the first to apply cultural consensus methodology to the 
analysis of perceptions of conflict causes. The method proved to be a powerful 
tool to reveal context specific cognitive patterns underlying the emergence and 
perpetuation of social conflict. It is to be hoped that such insights into emic or 
lay theories of conflict may eventually also provide useful information for the 
design of durable interventions. 

Most outsiders refer to the conflict in Kibaale as the ‘land’ conflict, and 
others refer to it as the ‘tribal’ conflict. Yet local views of the causes of conflict 
are much more complex. In fact, differences in perceptions are found between 
civil servants and other social groups, regardless of tribe. To fully understand a 
conflict, this research provides an example of the value of asking locals their 
perceptions of the causes and considering differences among ethnic groups and 
social groups. 

As this Ugandan situation has shown, local groups can use political means, 
land issues and historical grievances, etc. to further their own (selfish) ends. 
This does not resolve the conflict, it only perpetuates it, perhaps even escalates 
it. No matter where such conflicts exist, consideration must be made of the 
variances between factions. Consensus can then be developed from that 
knowledge. This is no small task, but it is the path that must be followed if 
stable security is to become more than just a future hope. This is the task and 
duty of the reader who expects to contribute to a brighter future, in Uganda, or 
wherever similar conflicts arise. 
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Potent Relatives. Ethnic Relations and  
Exclusive Rights in Kalimantan 

Laurens Bakker 

Introduction 

The regulating agency of official law, by which I mean law promulgated by a 
government which derives its authority from the state it represents, is not 
uncontested.1 In most states the medium of law is applied to provide official 
norms of (il)legality to society yet, as is a central theme in anthropology of law, 
other normative systems may exist in addition, or even in competition, with this 
official normativity. Law gains meaning from what it authorises as much as 
from what it forbids, making law and its negation opposites that define and 
construct one another (Anders and Nuijten, 2007:12). As the rule of law 
principle maintains that none is above the law (cf. Carothers, 1998:96-97), 
governments included, control over which norms are law as well as over their 
actual meaning are highly valuable strategic assets in power struggles. 

In this paper I analyse the discourse used by an indigenous group – Dayak- 
in the Indonesian province of East Kalimantan to substantiate customary claims 
to natural resources.2 This discourse refers to multiple legalities – official law 
as well as indigenous norms – and is sustained by references to Indonesian 
nationalism and regional community. Although these varied factors seem in-
compatible, they carry a long way in practice. As legal arguments are entwined 
with local needs and ethnic interests, unravelling this Gordian knot is a daunt-
ing task for those government officials that have to deal with the claims. A 
purely legal analysis hence is not sufficient in settling the matter. My interest 
lies with the conscious and precise mobilisation of Dayak indigeneity in 
arguing exclusive rights and maintaining the continued validity of norms 
alternative to those of official law. I maintain that these appeals to indigenous 
norms and the normative plurality that is invoked are politicized in a way that 
exceeds the direct needs of most of the people in whose name they are fielded, 
                                                            

 
1  Research for this paper was carried out as part of the Indonesian-Dutch INDIRA 

project. I would like to thank Fakultas Kehutanan of Universitas Mulawarman, 
Lembaga Ilmu Pengetahuan Indonesia, Tropenbos International Indonesia and the 
Van Vollenhoven Institute of Leiden University for their kind support of the 
research. Financial support was provided by the Royal Netherlands Academy of Arts 
and Sciences (KNAW), the Treub Foundation, the Netherlands Foundation for the 
Advancement of Tropical Research (WOTRO) and the Adatrechtstichting 

2  Kalimantan is the Indonesian part of the island of Borneo. It consists of the 
provinces of Central-, West-, South-, and East Kalimantan. 



126 Laurens Bakker 

 

but that serves to effectively secure a zone of autonomy. Nonetheless this is a 
dangerous strategy to follow. Ethnic relations form the fibres that make up the 
Dayak cords in the knot, but what keeps them from untwining? Is ethnic unity a 
strong enough base to successfully claim exclusive rights and the validity of 
private norms in twenty-first century Indonesia? How do Dayak get away with 
such claims in the national context? My main question in this paper thus is how 
the strategic mobilisation and deployment of Dayak ethnicity in the obtainment 
of exclusive rights functions, and what its results are. The issue whether such 
deployment is in accordance with the law or can be seen as ‘just’ forms the 
broader background against which the subject is considered.  

Claiming Dayak ethnic rights is a strategy that balances Indonesian national 
unity, indigenous rights and local interests. Official law is, as may be expected 
in a nation of which the government claims to adhere to the rule of law, the 
main regulating agency as far as the state is concerned. The above questions 
thus need to be considered from a socio-political as well as from a legal per-
spective. My point in undertaking such an exercise is to explore the relatedness 
of these two and the dependence of local juridical circumstances on the balance 
of power in politics.  

Research Methodology 
This paper is based on field research carried out in a series of visits to West and 
East Kalimantan between 2004 and 2009. This research was concerned with the 
legal aspects of land tenure as well as with the socio-political dimension in 
which such tenure was to be realized. The two differed markedly, and showed 
that especially at lower levels of the administration political influence and 
social power were major factors that could overshadow official law. Most of 
the data used for this paper was collected through semi-structured interviews 
with a diverse range of respondents; farmers, regional and provincial adminis-
tration and police officials, NGO activists, indigenous leaders and judges. 
People were quite willing to share their thoughts, hopes and annoyances regard-
ing Indonesia’s legal system, its government, society and future. Yet what 
people say and what they do can be different. Hence the research included long 
periods of participant observation. For the cases discussed here this meant 
attending demonstrations, NGO and Dayak organization meetings, sitting in on 
discussions between Dayak spokespersons and government officials, and 
spending days in the offices of both, observing and discussing their courses of 
action. The fieldwork was complemented by keeping an eye on regional 
newspapers, a major source of information for all parties involved, and by 
reading government reports and local Dayak magazines. 

The Limits of Indonesian Unity  

During the New Order, the regime led by President Suharto that ruled Indonesia 
for over three decades, the metaphor of the family was regularly applied in 
referring to the nation. The New Order regime was an autocracy, albeit one in 
which the population was likened to one big family headed by ‘father’ Suharto. 
Gaining influence and power meant gaining Suharto’s favour, and Suharto was 
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careful in selecting his confidants. The ‘family’ was ruled with a strong hand as 
the regime maintained its power base through the careful distribution of favours 
to win and maintain the loyalty of key sections of the administrative and 
military elite. Suharto allowed these to benefit economically from their loyalty, 
making the New Order a strong example of Weberian patrimonialism (Webber, 
2006:409) as well as reminiscent of a family business in which not all siblings 
have equal positions. The patrimonial pyramid, of which Suharto formed the 
pinnacle, comprised the higher classes and elites throughout the nation. The 
middle class was divided in groups reinforcing the authoritarian character of the 
administration and others favouring a more liberal democratic leadership. A 
large and expanding working class supported the pyramid, and witnessed the 
nation’s growing wealth with interest. As reforms for this class were piecemeal 
and slow, analysts believed it likely that working class discontent rather than 
middle class mobilisation would grow to demand a change of regime (Hadiz, 
1994; Berger, 1997). 

Suharto was often accosted by his nickname 'bapak' (father) in the media 
and at public gatherings. He and his family directly symbolised the unity and 
harmony of the Indonesian population. Yet the image was not without its 
weaknesses. The president's biological children were famous throughout the 
nation for their unscrupulous abuse of their position and regarded with 
ambivalence – at best – by the vast numbers of symbolic siblings that did not 
share in the family's wealth. The metaphor of the presidential family as a 
symbol for the nation took on an eerie predictive side in 1996 when ibu 
(mother) Tien, Suharto's wife, died of a heart attack. According to persistent, if 
unconfirmed, rumours, her condition was brought about by witnessing a violent 
quarrel over competing businesses between two of her sons. Yet another 
version of her death, discussed widely on the internet, has it that these sons 
were about to go at each other with guns. Their mother stepped between them 
and got shot by accident. My point here is not to determine the exact nature of 
Ibu Tien’s death; it is to consider the symbolism of the violence which popular 
opinion holds to have torn apart the one family representing the harmony and 
unity of all of Indonesia’s population. Suharto, now a widower, no longer 
headed a family that could represent the unity of the nation (cf. Suryakusuma, 
1996). The family was damaged, possibly from the inside out. If even the 
president’s children could have gone as far as killing their own mother, what 
was to maintain the grand family of the nation? Why indeed would not a new 
generation disperse with the concept of a symbolic national family and shift 
their focus towards their actual siblings?  

Indonesia, as a state, consists of a plurality of ethnic groups with highly 
quite diverse languages, cultures and religions that are mainly united through a 
collective shared past as the Dutch East Indies. National unity and identity are 
largely based on this common past and on the fight for independence, and are 
largely considered as failing to attain the same binding powers as ethnic and 
regional affiliations. When Anderson (1991) proposed to consider nations as 
imagined communities – imagined because one does not know all other 
members of one’s nation in person, community is not part of daily experience – 
he frequently referred to Indonesian nation-building for illustrations. The 
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diversity of languages was overcome by the introduction of a new, national 
language (Bahasa Indonesia). Differences between religions and ideologies 
were solved by formulating the state philosophy of Pancasila as the nation’s 
supreme ideological base, yet creating a uniform legal framework proved more 
problematic. Groups throughout Indonesia place emphasis on the validity of 
local custom (adat) as a source of rights. In the colonial past, adat was 
officially considered as valid law for the native population in most private law 
affairs. Non-natives were governed by other, non-adat, legal systems. Upon 
independence, this official legal pluralism was replaced by a single system of 
national law in which the status of adat became mainly symbolic and subjected 
to general interest as define by government. In practice adat norms remained 
valid throughout rural areas and a type of unofficial legal pluralism ensued (see 
Burns, 2004:249-251; Hooker, 1978:20-29). As we shall see below, rights 
derived from state law and adat interests frequently opposed one another in 
affairs pertaining to land and natural resources, giving rise to grievances in 
those population groups that maintained the validity of their adat rights. From 
1999 onwards, reform of the national administration and far-reaching changes 
in government provided such groups with opportunities to mobilise their 
claims.  

Reform 
When the Southeast Asian economic crisis of the second half of the nineties hit 
Indonesia, it severely impacted the dispersal of economic favours on which 
New Order power was based. Support for the regime dwindled as aspiring 
members of the elite, politicians and high ranking army officials began to 
consider alternative power constellations. Moreover, large parts of the 
population – the poor who were directly affected by the crisis, intellectuals and 
social leaders critical of the unequal and authoritarian New Order rule – began 
to demand changes. Demands turned to large scale protests and riots and when 
it became clear, in 1998, that Suharto no longer had the full support of the 
military and political elites, he stepped down as President of Indonesia.  

Suharto’s successor, vice-president Yusuf Habibie, was faced with the 
daunting task of keeping the Indonesian state together. The metaphor of the 
nation as a family was shelved in favour of no-nonsense political and 
administrative emancipation of the Indonesian population. In two 1998 laws 
known as the ‘regional autonomy laws’,3 far-reaching administrative powers 
were decentralised from the national level to that of regional government.4 In 
addition, government control over the establishment of political parties and 
over the press was considerably lessened.  

                                                            
 

3  Law 22 of 1999 on Regional Government and Law 25 of 1999 on the Fiscal Balance 
Between the Regions and the Centre. 

4  Indonesia’s administrative levels consist of the national level, below it the provinces, 
and below these the regions. At the time of writing some 450 regions existed (see 
http://www.bps.go.id/ for the current state of affairs).  
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The regional autonomy laws preserved the unity of the nation as they provided 
regional governments with far-reaching authorities. Article 7 of Law 22 decrees 
that regional government will not have authority over foreign politics, defence, 
security, the judiciary, religion and fiscal matters, but the law does not contain 
a positive definition of the new regional authorities.5 These vague descriptions 
of authorities led to a wide diversity in interpretation and application through-
out Indonesia’s regions. Whereas the substance of the regional autonomy laws 
has since been elaborated in various presidential decrees as well as a set of 
revision laws, weak central government control over regional administrations 
allowed ample space for local power holders to ensure that implementation 
suits their interests (cf. Schulte Nordholt and Van Klinken, 2007:11-15; 
McCarthy, 2004: 1199-1201). Revised versions of the regional autonomy laws 
where promulgated in 2004.6 Whereas these laws contained more precise 
delineations of the authorities of regional government and clearly defined a 
more prominent role for the provincial level, they also stipulated that in 
addition to the members of the regional parliament, the head of regional 
government henceforth was to be elected directly by the population.7 This is an 
important change as it established a direct connection between the district head 
and the population. In East Kalimantan this made for candidates waging 
extensive campaigns and establishing far-reaching cooperation with local 
interest groups. Popular influence was entering politics. 

The Rise of Ethnic Rights 
Indonesian law recognizes the existence of adat claims, notably in relation to 
land and other natural resources. The Basic Agrarian Law, for instance, men-
tions adat claims as potentially valid rights to land, although various limiting 
conditions do exist (see Haverfield, 1999:51-4). Observance of adat rights, 
however, hardly goes beyond lip service. National legislation either contains 
references that do not have consequences, or leave adat rights conspicuously 
absent in laws where definition of its legal validity would appear essential.8 
That is not to say that adat does not hold sway. In large parts of the archipelago 
access to land, forest, water and so on is arranged based on local adat. State 
administration has never provided a system that satisfactorily could replace 
local custom, and its representatives have never been able to instil state law 
throughout the nation. In many areas, therefore, adat rules exist as an altern-
ative normative system to official law. 

Under the New Order adat – in the meaning of tradition – was incorporated 
in the regime’s appreciation of Indonesia’s cultural diversity. Cultural and 
ethnic traditions were highly appreciated provided they remained folkloristic 
(see Acciaioli, 1985:162). Song and dance were fine, but politicisation or any 

                                                            
 

5  For a more extensive discussion, see for instance Suharyo (2000:8-14). 
6  Laws 32 and 33 of 2004. 
7  The regional head used to be appointed by the regional parliament. 
8  See Bedner and Van Huis (2008) for an overview of the position of adat claims in 

official legislation. 
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other type of mobilisation was sternly discouraged. The perception of adat as a 
source of rights was sternly discouraged, even insofar as national law contained 
instructions to take adat claims into account. Enforcement of national law was 
limited and coloured by the interests of the regime and, as MacIntyre (1991:17) 
notes, ‘largely unfettered by societal interest’. Results of appeals to official law 
were unpredictable. 

The end of the New Order regime brought the social role of adat claims to 
the fore with a vengeance. Throughout the nation communities maintained 
adat-based claims to lands which had been taken into use for regime-sponsored 
projects.  

In opposite direction to government decentralisation, the adat movement 
centralised on the Jakarta-based National Alliance of Adat Communities 
(Aliansi Masyarakat Adat Nusantara, AMAN), an organisation which strongly 
refers to a discourse equating the position of Indonesian adat communities 
(masyarakat adat) to those of indigenous communities worldwide (cf. Li, 
2000:155-157; Budiman, 2005:3-9). Although this is a strategy that ensures 
international support its effect is questionable; the government’s position is that 
all Indonesians are indigenous and therefore no exclusive rights can exist.9  

Yet not all groups making claims based on adat do so in reference to the 
nationwide adat movement. With considerable administrative authority largely 
beyond the control of the centre at the regional level of government, arguing 
adat rights at this level is a strongly favoured alternative (cf. Henley and 
Davidson, 2007; Acciaioli, 2009:94-97). In the view of Indonesia that takes 
Java (more specifically Jakarta) as the centre of the nation, many regions within 
Indonesia are peripheral or semi-peripheral. During the New Order this meant 
that the regions acted upon the central regime’s instructions (Connor and 
Vickers, 2003:156-157). Now, however, the regions dispose of considerable 
space for local initiative, including matters of adat. The close proximity of 
administrative authorities to the region’s population, their dependency on local 
support for their position and the ensuing possibility of have members of local 
ethnic minorities forming significant blocks in the regional administration 
makes that ‘keeping things in the family’ can be a far more efficient course of 
action to get adat claims and other local interests officially supported.10 Such 
localism takes in the indigenous argument as well. ‘Putra daerah’ (sons of the 
soil) status is often fielded in support of adat claims. The claimants are not 
interested in some form of indigenous status on the national level; they 
emphasize their indigeneity at the local level and accost the regional or 
provincial governments. West Sumatra, for instance, is a well-researched case 
in which the rise to prominence of the ethnic Minangkabau majority in the local 
administration (F. and K. von Benda-Beckmann, 2001) and attempts to 

                                                            
 

9  See the explanation of Indonesia’s representative at the United Nations on his 
country’s vote on the UN Declaration on the Rights of Indigenous Peoples at 
http://www.un.org/News/Press/docs/2007/ga10612.doc.htm. 

10  See for instance Avonius (2003) on events in Lombok, and Schulte Nordholt’s 
(2007) study on Bali after the fall of Suharto. 
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implement official observance of the Minangkabau adat property system (F. 
and K. von Benda-Beckmann, 2004) are evident examples. In Nunukan, East 
Kalimantan, the Dayak Lundayeh have obtained official recognition of their 
adat-based communal land claim, while authority in affairs pertaining to this 
land has been vested in local adat leaders (see Bakker, 2007:166-168). 
Likewise, Central Kalimantan’s provincial government followed bloody ethnic 
fighting between local Dayak and Madurese migrants – which ended in a 
decisive Dayak victory – with legislation showing a strong bias towards Dayak 
adat rights.11  

Ethnic groups attempting to obtain governmental recognition of adat rights 
– a matter with a certain, if poorly determined, foundation in official law – thus 
approach the issue in various ways. A major strategy is by referring to the 
general, international discourse of indigenous peoples rights that appeals to the 
morality of the state and that is aligned with civil action groups, NGOs and 
other groups willing to openly criticize the government. Another approach sees 
ethnic groups attempting to harness government authority to further their goals, 
rather than following a strategy of open opposition. In various regions the 
validity of adat rules is boosted by recognition and support through official 
regulations, yet raises questions as well. Is the recognition of adat a valid line 
of action for a democracy reinventing itself after decades of authoritarianism? 
If the New Order regime maintained control through the appropriation of 
national law, than how does the rise to the fore of local adat systems differ 
from such exclusivist normativity?   

Defining Dayak 

‘Dayak’, as an ethnic category, originated as a pejorative term used by Bornean 
coastal dwellers to refer to interior and upriver pagans. It was appropriated by 
the Dutch and English colonial administrations respectively (King and Wilder, 
2003:209). By the time of Malaysian and Indonesian Independence, the term 
was firmly in use as an ethnic and religious distinction that designated the non-
Muslim, non-Malay original inhabitants of Borneo, who generally live in the 
interior of the island (cf. King, 1993:29-30). The foreign origin of the term is 
illustrated in Sellato’s (2002:3-10) work on ‘Dayak Cultures’. Apart from 
incidental generic usage, Sellato shows how those considered to be ‘Dayak’ 
distinguish among themselves dozens of ethnic groups and sub-groups, each 
having its own proper name, who often do not see themselves as related to one 
another in any way. 

                                                            
 

11  After plans to promulgate official legislation prohibiting Madurese to live in Central 
Kalimantan proved impossible to carry out under Indonesian law. See for instance 
the entries in the Dayak blog www.e-borneo.com of 14 September 2001. The 
resulting legislation (Provincial Regulation of Central Kalimantan 9/2001) makes it 
clear that all in the province must respect local adat and follow the instructions of 
adat leaders, and that the adat in question is Dayak adat. 
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The term had derogatory qualities. Among coastal dwellers Dayaks were 
known for their fearsome half-naked appearance and their head-hunting raids, 
the gruesome trophies of which were retained to adorn their longhouses in the 
forest. ‘Dayak’ therefore traditionally evokes associations of backwardness, 
dirtiness, violence and barbarism (Peluso, 2003:206-207). Missionaries added 
their bit to Dayak identity by converting the Dayak majority to various creeds 
of Christianity – from staunch fundamentalists to more syncretic versions in 
which Christianity merged with indigenous beliefs. 

It was (and is) possible for Dayak to shed Dayak identity. Dayak can 
become Muslim, take a Muslim name and associate with Malays – a process 
known as masuk Malayu (to enter Malayness). Over time they will be con-
sidered Malay, rather than Dayak (Sellato, 1989:20). Many of the Brunei 
Malay, for instance, originate from the indigenous population inhabiting 
Borneo’s western coast who joined with Muslim settlers (King, 1993:31). 
Masuk Malayu had its advantages for those Dayak wanting to rise in the Malay-
dominated civil service and government of Indonesia’s Kalimantan, or 
otherwise become more fully accepted into the coastal societies.12 Yet, as 
Tanasaldy (2007:361-369) and Widen (2002:116-120) show, from the early 
1990s onwards and following the fall of Suharto and reformasi, Dayak 
throughout Kalimantan – but notably in West and Central Kalimantan – gained 
in ethnic confidence. This culminated in, among others, the dramatic Dayak-
Madurese fighting in those provinces. Newly found confidence encouraged 
converted Dayak Muslims to hold on to or even revert back to their ethnic 
identity rather than become Malay (Chalmers, 2006:19-22). 

Dayak Unity 
The June 2007 inflight magazine of Garuda Indonesia, Indonesia’s national 
carrier, is a special issue on the culture of the main indigenous group of 
Kalimantan, the Dayak. In one of the articles, a report on the Dayak Isen 
Mulang festival in the province of Central Kalimantan, Sari Widiati (2007:22) 
writes:  

‘Even though the festival presented only a small part of the tremendous range of 
Dayak culture, including how the Dayak have acculturated with newer arrivals in the 
region, it brought together people from around the province to gather and compete in 
a sportsmanlike way, displaying the ‘never give up’ spirit that is the meaning of the 
phrase Isen Mulang.’. 

                                                            
 

12  Christian Dayak working with the local government in Pontianak (West 
Kalimantan), at the provincial governor’s office of East Kalimantan and at a number 
of Kalimantese universities pointed out to me that senior functions were always 
filled by Muslims, not by Dayaks. They experienced their ethnicity and religion as 
factors limiting their career possibilities. However, in districts with a more or less 
equal division between Dayak and non-Dayak, such as Kutai Barat or Nunukan 
(both in East Kalimantan), a similar division among ethnic lines of positions within 
the local bureaucracy guaranteed stability within society. 
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No doubt the festival was a joyful occasion. Yet the illustrating photographs of 
men shooting blowpipes and dancing with mandau (a Dayak sword) will 
remind others of the 1997, 1999 and 2001 unrests in West and Central 
Kalimantan, when Dayak and Malayu warriors forcibly evicted Madurese 
migrants, leaving hundreds dead. Reasons stated for this outbreak of violence 
are diverse. Dayak apologists such as Giring (2004) and Widen (2002) 
emphasise continued Madurese crime, general rudeness and violence; not just 
against Dayak but against all ethnic groups in Kalimantan. As the local 
indigenous group, the Dayak were the tuan tanah (literally ‘lords of the land’, 
but also meaning hosts) to the other groups. A host politely forgives well-
meaning guests an unintended misstake, the apologists argue, but after years of 
patiently enduring Madurese misbehaviour the Dayak had no other choice but 
to clear their lands of these criminals. Yet others see a more profound 
background. Davidson (2003:63, 65-67) points out that Dayak-Madurese 
conflict has a long history in Kalimantan. Davidson discerns economic interests 
as well as attempts by both groups to become influential political entities, and 
concludes that an internalised ‘us’ versus ‘them’ is a strong part of the 
conflicts’ origins. De Jonge and Nooteboom (2006:471-472), two researchers 
approaching the issue with considerable attention for the Madurese perspective, 
point to similar issued by emphasizing competition over resources as well as 
elites’ attempts to obtain powerful positions in the post-Suharto political 
climate. Achieving major political power in a competitive society required a 
defeated or subdued opposition; a role for which long-standing enmity ideally 
positioned the Madurese.     

Yet in East Kalimantan, which also has Dayak and Madurese groups among 
its population, no such conflicts occurred. The violence that took place in 
Central and West Kalimantan was not denounced or opposed by East 
Kalimantan Dayak groups. A policy developed among East Kalimantan Dayak 
organisations to condemn ethnic violence in general, but present it as a realistic 
threat, after which they would state their willingness and ability to protect East 
Kalimantan society from its threat. This approach served to improve the local 
position of Dayak groups to match the level of Dayak power in West and 
Central Kalimantan. As a result, the political importance of such organisations 
and Dayak standing in general increased in East Kalimantan. Real and visible 
relations to the victorious Dayak fighters in other provinces was essential to 
substantiate this rise in prestige. 

The Rise of Pan-Dayakism 
Ambitious elements within the Dayak movements aim to mobilise a pan-Dayak 
identity that unites Dayak groups into a coherent social force vis-à-vis non-
Dayak (Thung et al., 2004) and, when deemed necessary, against the state. 
Education, telephone, the internet and other modern means of communication 
enable such developments. The need for Dayak cohesion, its supporters feel, is 
bigger than ever. Government development plans hold little space for adat 
rights, while the numbers of non-Dayak living on Borneo put pressure on 
Dayak lands and traditions. The grounds for pan-Dayakism thus are in place: 
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threats to Dayak cultures, livelihoods and territories. A number of potentially 
unifying arguments can hence be distinguished. 

First is the ethnic argument, which presupposes the existence of a coherent 
Dayak identity that is indigenous to Borneo. Asides from various other 
indigenous groups – such as Malay in West Kalimantan and the Banajarese in 
the south – many of Borneo’s inhabitants are immigrants who have settled in 
Kalimantan, often without indigenous consent. In many areas, migrants are so 
numerous that Dayak and other indigenous groups have become minorities, and 
fear that what is left of their culture and lands will be swallowed up by new 
arrivals and government development. Yet, Dayak activists argue, they are the 
Putra Daerah, the ‘sons of the soil’. They belong to the place, contrary to 
others, and as sons from this same mother are related by a kinship that goes 
beyond regular bloodlines.  

Second is the legal argument, which concerns illegal or unjust use of Dayak 
lands. As many Dayak live in rural areas with limited access to education, 
general ideas about law and legality are largely formed by local normativity, 
generally based on adat. Legitimate actions undertaken under national law 
which negatively influence local arrangements – for instance migrant resettle-
ment or the construction of plantations – are frequently considered as illegal or 
at least unjust practices. Such actions are seen as abuses of state power con-
trolled by an abstract elite of (non-Dayak) state officials. As a direct result the 
legal argument sees Dayak lands as illegally limited by the state, personified by 
non-Dayak migrants and mining, logging or plantation companies.  

Closely related to the legal argument is a third, economic, issue. Over the 
past decades, the central government granted (inter)national companies permis-
sion to log Kalimantan’s extensive forests. Although these forests were subject 
to adat rights, profits failed to trickle down to the Dayak groups living in the 
areas. In addition, the workers carrying out the actual logging are usually 
immigrants brought in for the job, offering few local Dayaks the chance of a 
job with the companies. For many Dayak groups the forests provide additional 
produce through hunting and gathering, and are the main land available for 
laying out new gardens and rice fields. The type of rice farming conducted in 
much of Borneo’s interior is dry rice farming, or shifting cultivation. After 
using a plot for one or two years it must remain fallow for at least five years to 
recuperate. Fields are cleared on a yearly base in the forest, thus making it 
necessary for a small group to have access to a relatively large plot of forest in 
order to sustain itself. After logging many forest areas have been transformed 
into large monoculture enterprises of rubber or oil palm, thus limiting the land 
and forest available for shifting cultivators. Many local protests were staged, 
although few were successful. A higher level of mobilization, it is felt, might 
put more weight in the scale and address these significant violations of adat.  

Nonetheless, ambitions to mobilise a pan-Dayak identity are hampered by 
the inherent high level of abstraction this requires. Most rural Dayak first 
consider themselves to be part of a specific sub-group rather than of a united 
Dayak whole. The numerous Dayak groups are divided by different languages, 
customs, religions and a plethora of diverse local adat rules, with many groups 
having histories of communal warfare. In addition, the political make-up of 
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Borneo means that Dayak groups are citizens of three different nations – 
Indonesia, Malaysia and Brunei – while they do not constitute a majority in any 
of them. Developments in West and Central Kalimantan have shown Dayak 
groups to unite in dealing with other ethnic groups, but this appears to be 
brought about by opportunism and personal ambitions rather than by conscious 
planning.  

The uniting abilities of Dayak ethnicity thus face problems similar to those 
of Indonesian national identity. However, whereas the metaphor of the family 
sat problematic within the context of the nation, it holds more validity in 
uniting Dayak. Actual inter-group relations and marriages are quite common 
and the increasing presence of non-Dayak interests on Borneo provides an 
actual factor to unite against. Dayak identity, contrary to national identity, thus 
gains strong meaning by contrasting it with a concrete and nearby other group. 
As a consequence, the discourse of Dayak identity thus contains strong drives 
going against the discourse of national unity. The main issue, then, is whether 
Dayak unity has stronger uniting powers than the ‘national family’ does. 

East Kalimantan Dayak Politics 

East Kalimantan Dayak organisations actively ally with West and Central 
Kalimantan Dayak groups in projecting the potential of united Dayak to East 
Kalimantan’s government and society. The organisations’ existence is legitim-
ised through appeals to customary or indigenous rights as well as by references 
to political muscle, for these broad alliances claim thousands of members. 

Possibly due to this need for association, East Kalimantan has some highly 
developed ‘Pan-Dayak’ groups; notably the DADK and the PDKT. The Dayak 
Adat Council of Kalimantan (Dewan Adat Dayak se-Kalimantan, hereafter 
DADK) is based in Balikpapan and regularly fields Dayak adat as an argument 
to counter or influence the provincial government. The DADK has considerable 
success in obtaining indemnifications for usage of Dayak adat lands from the 
government or from companies, and ensures a Dayak voice in the province’s 
economic policies. This includes decisions as to the locations of new 
plantations and mines, as well as to the percentage of local workers that 
companies will be made to hire. Locating new projects on adat land and 
reserving jobs for local Dayak workers are strong courses of action, as they 
favour the area’s economy. However, claiming the validity of adat and 
legitimising the DADK’s position as an organisation empowered by adat 
authority only works if sufficient individuals support this thesis. In order to 
convincingly argue the legitimacy of their arguments, the DADK hence needs 
actual Dayak support. The organisation mobilises along such bonds as unite the 
Dayak groups to obtain the numbers, community, ethnicity and religion, as well 
as through the notions of justice of Dayak legal consciousness. Legitimacy 
must be established vis-a-vis the government and the non-Dayak population, 
yet requires confirmation from the large and diverse mass of Dayak 
communities. However, the accessible level of regional government offers 
ample opportunities to claim representative powers without the need to deliver 
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actual proof. Connections in government, military or police circles can be of 
greater importance than actual grassroots support (e.g. Bakker 2009).  

The second organisation is the East Kalimantan Dayak Association 
(Persekutuhan Dayak Kalimantan Timur, or PDKT). Established in the late 
nineteen nineties, this is the oldest Dayak organisation in the province. The 
PDKT lobbies for proportional Dayak representation in the administration and 
in government and has established close links with officials at the provincial 
level. The PDKT’s situation is a strong example of the type of internal 
problems that Dayak organisations must deal with. Schiller (2007:70-75) 
describes how during a major PDKT seminar in 1999, participants’ diversity in 
religion, adat and even in cultural symbols were problematised to the extent 
that they prevented the formulation of a baseline of common Dayak interest and 
the design of an organisational coat of arms. No Dayak group would go so far 
as to leave the PDKT as the organisation was the main Dayak vehicle in the 
province at the time, but inter-group rivalry and distrust discouraged 
commitment and prevented the foundation of an authoritative organisation. 
Nonetheless, the meeting managed to empower its board to engage with 
relevant political issues in the province.  

In 2003, the PDKT board asked the Dayak to vote for a specific pair of 
candidates – Suwarna and Ngayoh – in the provincial governor and vice-
governor elections. The pair won, putting the PDKT in a good position with the 
provincial authorities but, paradoxically, in a poor light with its young 
supporters. Many young urban Dayak, fresh out of the protests and turmoil that 
ended the New Order regime, considered a close link to government officials 
too similar to the patrimonialism they had just protected against. Moreover, 
they argued, such links made it impossible for the PDKT to speak out on issues 
that were crucial to its grassroots support, but sensitive to the government 
(Thung et.al. 2004:59-63). Urged on by these urban activists smaller regional 
Dayak organisations began to oppose the influence of the PDKT. They main-
tained that the organisation had become estranged from its rural roots by 
engaging with the government rather than supporting the Dayak subsistence 
farmers affected by government land usage. The PDKT board attempted to 
counter this development by inviting regional Dayak leaders and adat 
specialists on its board or in its advisory panel, yet to its young critics this 
strategy again brought associations of New Order policies, which also 
frequently used incorporation as a means to silence opponents, to mind. 

Internal Division 
In 2001 the DADK was established. Among its founding members were the 
rector of Balikpapan University, the founder of Balikpapan’s chapter of the 
Evangelical Gereja Injil Church, and an influential adat leader of the Dayak 
Lundayeh who also was a retired, but still connected, police officer. Working 
through the church, the student community, and the network of adat leaders, 
the DADK swiftly became well-known throughout the province. Initially the 
DADK and PDKT existed side by side. The DADK focussed on solving issues 
among the Dayak population according to Dayak adat and did not involve itself 
with district politics. However, as many of the issues they had to deal with 
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involved government authorities, contacts between government officials and 
the DADK became frequent.13 The DADK explicitly referred to the prominent 
violence in West and Central Kalimantan and their abilities to control tempers 
in East Kalimantan. This made East Kalimantan authorities decide to involve 
the adat-touting DADK, rather than the less outspoken PDKT, in mediating 
conflicts. The DADK carefully managed its image and contacts. In 2004, the 
chair of the DADK board had a meeting with then President Megawati 
Soekarnoputri, during which the nature of Dayak identity and the commitment 
of the DADK to the unity of the Indonesian state were discussed. In 2005 a 
similar visit was paid to her successor President Susilo Bambang Yudhoyono. 
Both occasions where covered in East Kalimantan media, ensuring the DADK 
of a reputation as an organisation that had contacts in the highest regions. East 
Kalimantan police and military already had begun making incidental request for 
DADK mediation in potential conflicts, Dayak parties now followed suit as 
well. 

In 2004, the DADK board decided to honour its name and formally 
establish its Kalimantan-wide scale. Under the chairmanship of the board, 
delegations from Dayak adat organisations from all four Indonesian Bornean 
provinces joined to discuss issues related to the Dayak community in a formal 
conference in Balikpapan in November 2004. The meeting encountered 
problems similar to those which Schiller observed at the 1999 PDKT meeting. 
Again the participants’ cultural and religious diversity, as well as the problem 
of suitable symbols and the number of each group’s representatives dominated 
the discussions. However, East and Central Kalimantan’s representatives had 
already reached agreements in a series of meeting preceding the conference. 
Conference participants received a list of decisions which the board proposed 
on the composition of the DADK (including deciding the members of the 
board), and combined Central and East Kalimantan support ensured a swift 
passing. 

A main obstacle was the absence of West Kalimantan’s representatives 
whose flight had been gravely delayed, and who only arrived halfway through 
the meeting. West Kalimantan’s contingent sought – and received – a review of 
passed decisions, thus distinctly showing the world the lack of Dayak unity.  

Such a lack was also apparent in the absence of a fair number of local or 
regional Dayak organisations. Board members of the PDKT had cautioned 
against joining the DADK since the organisation could destabilize Dayak-
government relations. Critics claimed that the PDKT board simply feared to be 
eclipsed by the DADK, but other large Dayak organisations shared the PDKT’s 
reservations. The general secretary of the powerful National Dayak Adat 
Community (Masyarakat Adat Dayak Nasional) from Central Kalimantan had 
joined the DADK’s founding board, yet the influential leader of the National 
Dayak Adat Council (Majelis Adat Dayak Nasional), Agustin Teras Narang – a 

                                                            
 

13  Cases included disputes over land, natural resources, and the matter whether non-
Dayak should be allowed (or forced) to settle disputes with Dayak according to 
Dayak adat.  
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member of the national parliament and a heavyweight in Central Kalimantan’s 
Dayak society – refused to join a potential competitor to his own organisation. 
The founding board took great care to emphasize the organisation’s all-Dayak 
character. A new chair originating from West Kalimantan was elected and the 
organisation of a follow-up conference in that province was planned.  

External Unity 
Whereas the PDKT largely refrained from references to Dayak as ‘family’ or 
‘relatives’ and limited itself to speaking of ‘the Dayak’ without explaining who 
they meant by this, the DADK restyled kinship-symbolism to fit the Dayak 
imagery. Rather than as siblings, the Dayak were depicted as a ‘tribe’ (suku) 
that consists of various sub-tribes. Dayak relations were not those of a ‘family’ 
but rather resembled those of a Dayak long-house, of which part of the 
population would move away when too many inhabitants had to share the same 
accommodation and found a new long-house. The houses were independent, 
but would maintain relational ties. The constellation thus was far looser than 
that of a family, but nonetheless implies relatedness vis-à-vis the rest of 
Indonesian society. Inter-Dayak relations connected all Dayak communities, 
but not within the straight, authoritarian framework of the ‘family’ metaphor. 
The ‘tribe’ and ‘long-house’ symbolism also contained a message to the nation: 
the Dayak were part of the Indonesian state as fellow-citizens and neighbours, 
but not as children subservient to non-Dayak parents.   

The DADK 2004 conference showcased a new addition to Dayak 
movements that emphasised this independence; five men dressed in military 
camouflage outfits wearing red berets guarding the entrance and exit doors of 
the meeting room. Although unarmed, their authority was clear. These five 
were the first members of the Kalimantan Dayak Adat Defence Command 
(Komando Pertahanan Adat Dayak Kalimantan). A group established to safe-
guard and regulate adat related meetings, to police the Dayak adat community 
and discipline perpetrators of adat rules. A large founding ceremony for this 
group, which would resort under the command of the DADK, was announced 
for the next year. In the light of the violent developments in West and Central 
Kalimantan, one would expect the Adat Command to be met with suspicion 
from the authorities. This hardly was the case. A day before the conference, the 
head vicar of the Samarinda episcopacy publicly urged the DADK chair to fight 
ignorance, neglect and poverty. The chair replied that the Adat Command 
would have an important role in controlling Dayak in case of social unrest and 
thus contribute to the safeguarding of the peace in East Kalimantan. Basing 
themselves on this statement, the provincial government and provincial police 
forces stated their support for the Dayak Command.14 Whereas the Adat 

                                                            
 

14  The official founding ceremony of the KPADK in Balikpapan in February 2006, was 
attended by representatives of the city council and the mayor, the provincial army 
command and provincial police forces, all congratulating the DADK on the estab-
lishment of this security wing. In Balikpapan alone the KPADK had 400 enlisted 
members.  
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Command became a social force in conflicts throughout East Kalimantan and 
Dayak prominence was clearly on the rise, the link with government was 
steadily maintained. 

In 2006 things took a sour turn when West Kalimantan Dayak leaders 
decided to start yet another all-Dayak organisation and declined to continue 
working within the framework of the DADK. The West Kalimantan Dayak 
argued that the DADK had grown too close to the government, and could no 
longer be seen as an independent organisation with Dayak interests at heart. 
Division threatened, and came to the fore in 2008. In a new round of elections 
for East Kalimantan’s governor and vice-governor, the DADK and the PDKT – 
which was supported by the new West Kalimantan organisation –, urged their 
supporters to vote for different pairs of candidates. The Dayak vote was 
splintered and both organisations’ aspiration of getting a Dayak governor in 
office failed to materialize. 

Negotiating Normativity 

Dayak attempts to ensure recognition of adat normativity and adat-based 
claims by greater Indonesian society are furthered using three quite different 
discourses which are interwoven or separated as circumstances require. First, 
claims are formulated in the universal terms of indigenous rights. The Putra 
Daerah concept strongly appeals to native status; who can be more indigenous 
than those who have the land itself as their (symbolic) parents? The problem 
with this discourse is that it appeals to an international moral argument, but that 
indigenous status is not a concept that brings special status in Indonesian law. 
Claims stand a better chance if they are phrased in terms of official law as well, 
not the least because framing claims in this way implies adherence to the 
official legal system and acceptance of the state as the highest authority 
(Minow, 1997:355). Dayak organisations do not threaten to leave the unity of 
Indonesian society; in fact they submit their grievances to its judgement. But do 
they? In another, more sceptical reading of affairs it can be argued that 
organisations’ strategies concern the harnessing of state authority to serve the 
interests of the Dayak community rather than those of society as a whole. The 
discourse of adherence to the state thus symbolises unity and belonging, but in 
practice it may also signify awareness of modern power-relations and the 
usefulness of control over the state’s authority. The third discourse, which 
engages with national reform, makes use of both these other lines of reasoning. 
It refers to the ousting of corrupt New Order politicians from government and 
their replacement by new officials who will do better in representing the 
interests of society. Dayak organisations publicly support reform politicians 
and presidents, and encourage their membership to vote for reformists. 
Obviously this is also where Dayak opportunities are located. The closed elite 
under the New Order would not allow ethnically inspired and non-aligned 
movements to gain influence at any level of government, whereas reformed 
administrative procedures and makeup of local government allow considerable 
possibilities for Dayak interests to enter the previously reserved circles of 
government officials. 
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Yet these various discourses, essentially three different roads to the same 
destination of greater space for Dayak adat and interests, must take two 
especially problematic aspect in their stride. First is the official legal stance 
towards adat. As stated before, adat rules and claims are mentioned in various 
national laws. Ostensibly as a source of rights, but as Bedner and Van Huis 
conclude (2008:186-190), this is no forgone result. In order to remain valid and 
relevant, customary norms are as much subject to change as national law is. 
The adat of a century ago was not concerned with group rights vis-a-vis the 
state or fellow Indonesians. Nor was there much need or – during the New 
order, space – to rephrase adat rules in the context of the modern state. 
Whereas reform provided the opportunity to demonstrate the continued 
existence and viability of adat rules in communities throughout Indonesia, this 
was often not the adat described in the tomes of the adat scholars of the 
colonial era. Custom and customary authority are vulnerable to abuse.15 A 
strong argument which government authorities frequently field against the 
recognition of adat is that they are dealing with opportunistic ‘invented 
traditions’ (cf. Hobsbawm, 1983:1-2), or with a reification of outdated and 
sidelined customs for the potential benefit of a select group at the expense of a 
majority of the population. Strong arguments against the recognition of adat 
claims, notably when considered from a governmental perspective.  

The second problem is the nature of the two organisations discussed above. 
Both presented themselves as representing Dayak adat interests, yet neither 
engaged adat experts. Whenever either of the two was called upon by the 
government to assist, negotiations would be conducted by board members and 
officials while limiting parties’ involvement to a minimum. If the organisations 
contacted a private party on behalf of a Dayak community or wronged party, 
this would usually be done by a senior member accompanied by a fair number 
of the organisation’s members. A request made to a plantation company for 
financial compensation because of unallowed usage of adat land becomes a sort 
of ‘offer one cannot refuse’ if delivered by thirty uniformed members of the 
adat command. The interpretation of adat displayed is certainly different from 
the open meetings aimed at consensus that are practised in rural villages. What 
goes on here is not unlike the coercion exercised by bands of thugs, or 
blackmail in the name of adat.  

Against these stand arguments that the practice of national law can be as 
unfair and elitist as opponents fear adat to be. The New Order, with its select 
and pragmatic appliance of official law stands as a strong example, while 
Indonesia is probably as famous for tourist-paradise Bali as for the corruption 
of its bureaucracy.16 Both adat and official law have their drawbacks, but adat 
                                                            

 
15  Consider for instance Ubink’s (2008) analysis of the role of chiefs in customary land 

tenure in Ghana, Fraenkel’s (2004) work on the pragmatic and opportunistic dis-
course of custom in the Solomon Islands crisis, or Harnischfeger (2003) on the 
Nigerian Bakassi Boys militia. 

16  For 2008 Indonesia shared position 126 out of 180 (together with Eritrea, Ethiopia, 
Guyana and Honduras) on Transparency International’s corruption perceptions 
index. Scoring a 2,6 out of a maximum of 10. See 
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implies autonomy from the national government that goes beyond what the 
decentralisation legislation allows. Yet as adat requires support from within the 
local administration if it is to operate on a relatively large scale and next to 
official law, strong political and social links between the two are essential.  

Arguing Traditional Values within Modern Indonesia 
Looked at from the perspective of the indigenous peoples’ movement, the nature 
of the Dayak claim is relatively twofold and relatively conventional. First, adat-
derived rights are claimed, which are mainly rights to land, forest and other 
natural resources. Second, honouring of these claims implies the recognition of 
the validity of adat rules by the government, and therefore of a certain degree of 
Dayak autonomy. Whether adat is to be seen as a law in itself or creates a 
measure of autonomy within official law is open for negotiation. Imagined 
results could be the establishment of reserves, or the remittance of indemnifica-
tions for adat resources in use by the state. However, chances of this are slim as 
Indonesian law does not recognise a special ‘indigenous peoples’ status. For the 
law all Indonesians are indigenous, so this argument is likely to fail. 

Reform, with its emphasis on greater democracy, more freedom for the 
population and greater autonomy for the regional level of government, does 
however allow for a greater demonstration of diverse identities within the 
Indonesian nation. Provided that what is asked for is not cast in formulations 
that contravene national law or directly threaten national unity, emphasis on 
regional identity is considered an acceptable and lawful aspect of regional 
autonomy. Successfully fielding adat as a legal source of rights thus is not 
impossible, but it requires a careful and mediated approach that at times is 
reminiscent of New Order policies.  

The reputation of Dayak throughout Kalimantan has been substantiated by 
the ousting of the Madurese. To non-Dayak Indonesians, Dayak have shown 
themselves to be capable of uniting in order to defend their interests. A 
worrisome thought for the diverse migrant population of Kalimantan. Yet 
havoc is not what the Dayak are after. Both the DADK and the PDKT aspire to 
the role of intermediaries capable of bringing Dayak grievances to the attention 
of powerful officials before actual unrest has place. Both organisations 
emphasize the place of Dayak within the nation, and present the Dayak as 
Indonesian citizens who have been wronged by the previous New Order regime 
that gave away their lands to the criminal and violent Madurese.17 To Dayak 
spokespersons, seeking legal satisfaction from the wrongs suffered from the 
regime and at the hands of the Madurese, the removal of the corrupt regime was 
an opportunity to remedy the situation.  

                                                                                                                                    
 

 http://www.transparency.org/news_room/in_focus/2008/ 
17  Perceptions of Madurese as rude and violent people exist throughout Indonesia. A 

frequently poorly educated group that mainly engages in poorly-paid manual labour, 
the Madurese are overrepresented in crime, violent or otherwise, and shunned by 
large parts of society.  
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However, both organisations are very much part of 21st century regional 
politics. They carefully operate on the thin line between legal and illegal and 
claim their authority from a source – adat – that is beyond the control of the 
government. Both have strong links to government authorities, and both 
carefully undermine the other’s popular credibility. The young Dayak 
protesting against the PDKT, for instance, largely joined the DADK which in 
turn established links with government officials. Neither organisation will go as 
far as to block agreement when negotiating over government plans for adat 
land, but each ensure to keep the notion of Dayak violence glowing. As a result, 
many Kalimantan regional governments are susceptible to Dayak desires and 
have accepted the presentation of the dispelling of the Madurese as just and 
legal.18 The validity of Dayak adat norms thus gained an important foothold in 
official law. As yet, no government authority has publicly disputed the 
organisations’ claims to represent the Dayak communities. Dayak division is no 
secret and easily determined. An informed hypothesis is that government ties 
into these organisations go deeper than either is prepared to admit. As long as 
the government deals with these organisations as representing ‘the Dayak’, 
other candidates for that position will have a tough time getting their foot in.  

Concluding Remarks 

The arguments brought forward to sustain the recognition of Dayak adat rights 
are complex and rich. Claiming indigenous Dayak rights referring to violent 
potential rather than the international indigenous peoples’ discourse, the legal 
status of which is poor at best in Indonesia, is a strategic success. Dayak 
representatives use a discourse of Dayak as Indonesian citizens who have been 
wronged during the New Order and demand redress in this era of reform. 
Redress is however not requested from the faceless and remote central 
government, but from the regional officials; the ‘politician next door’. These 
officials are susceptible to public pressure and with the Dayak’s fearsome 
reputation in mind, likely to pay attention. Mobilising Dayak ethnicity may 
bring Dayak influence to bear in official regional legislation. In this way Dayak 
adat rights can gain official support, either in practice or as official legislation. 

The strategy has three major drawbacks. First, it depends at least in part on 
the Dayak’s fierce reputation, hardly an association suitable to wronged 
national citizens and one reminiscent of New Order coercion techniques. The 
strategy thus could make the organisations vulnerable to accusations of 
extortion and illegal use of force. Second, the strategy requires the various 
Dayak groups to present a united front to the rest of society, which internal 
strife threatens to make impossible. Dayak are not one ethnic group, and never 
have been. Individuals as well as whole communities may well feel that the 
violent image or the various organisations’ leaders are at odds with their 

                                                            
 

18  To this day, no Dayak have been prosecuted for the fights or the killing of 
Madurese, even though a fair amount of photographic and filmed material is 
available that could be used in identifying individuals. 
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interests. Whether the successful application of this strategy will continue thus 
remains to be seen. Third, close ties with local government ensure influence but 
make the organisations vulnerable to accusations of collusion and 
patrimonialism which are heavily associated with the New Order regime. Even 
if they have provided inroads into government, they can work havoc on the 
grassroots support base. In case of serious conflict government could challenge 
the Dayak organisations’ legitimacy on these grounds.  

This does however not imply that the drive for the recognition of Dayak 
adat rights was unsuccessful. Looking at the wider effects beyond the threat of 
violence the broadly themed politicization of Dayak identity – including adat, 
nationalism, official law and indigeneity – has created inroads into government 
and Kalimantese society that will be difficult – but not impossible – to undo. 
Besides as potentially violent and dangerous warriors, Dayak have presented 
themselves to the outside world as the discussion partner of national presidents, 
as the unifiers of Kalimantan’s indigenous groups and – notably for the latter – 
as the actors who opened government eyes to local adat.  

The Dayak discourse of indigeneity managed to penetrate into regional and 
provincial governments. These levels are well-removed from the central 
government, accessible to grassroots influence and maintain a strong level of 
administrative autonomy. The result is a local political sustenance of a coexist-
ence of adat and official law that is nowhere in the books, but that is locally 
considered as the embodiment of Indonesia’s reform since the state and its 
rulers now take local interests into account.  

What sets this result apart from other attempts is that this coalescence of 
state law and local norms works because of a careful blend of similarities and 
differences. Dayak are Indonesian citizens and formulate their claims and 
statements largely within the discourse of Indonesian legitimacy. They are 
modern, educated and politically conscious. It took machetes and guns to claim 
traditional rights, but it takes a modern education and a strong political 
consciousness to get actual recognition. 
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Law and Ideology in Indigenous Governance. 
Access to Land in Lomerío, Bolivia 

Michiel Köhne 

Local Law in the Indigenous Struggle for Access to Land1 

The main problems of rural Bolivian indigenous populations are related to land. 
Competition over natural resources, destruction of woods and pollution of 
waters form an important threat to current lifestyles and are land related issues 
that constitute a main cause of vulnerability of indigenous livelihoods (Assies, 
2006; Kay and Urioste, 2005; Weisbroth and Sandoval, 2008). In Lomerío, a 
Bolivian lowland indigenous territory, the Chiquitane community uses law in 
different ways in order to safeguard its access to land. 

Law is used in relation to outsiders. Common property of land is claimed to 
stop the exploitation of their land by mining and logging companies and by 
cattle farms. And rights to participate in decentralised state institutions are 
claimed to protect the indigenous people against the white and mestizo 
authorities and to gain access to decentralised government funds. But law is 
also used to regulate inter family and inter village relations with regard to land 
and its exploitation. Last but not least law is used to regulate indigenous 
authorities. These play important roles in the governance of both inter 
Lomerían affairs and in relationships with the Bolivian central state and 
development NGOs, which are important to achieve the monetary investments 
and knowledge needed to improve the utility of the land. 

The focus of this article is twofold. First I aim to develop a conceptual 
framework for research on the role of law in land use. To do so I will build on 
Ribot and Peluso’s theory of access (Ribot and Peluso, 2003). They conceptual-
ize mechanisms as processes or means of access that shape peoples’ abilities to 
make use of resources. I will build on this theory by focussing on the role of 
law in these mechanisms. Property rights and access to authorities are impor-
tant legal mechanisms in the indigenous struggle for access to land. Never-
theless, also other mechanisms need to be studied to understand how different 
groups of people may benefit from land (Ribot and Peluso, 2003). I will argue 
that these other mechanisms such as technology, capital, markets, labour, 

                                                            
 

1  The author would like to thank the Netherlands Organisation for Scientific Research 
(NWO) for its research funding and the anonymous referees for their instructive 
comments. Special thanks to Dik Roth for his constructive comments on earlier 
drafts of this article and to Esther Roquas for her helpful criticism during the earliest 
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knowledge, authority, identities and other social relations are also strongly 
shaped by law, either originating from the state or not. In my discussion of the 
role of this law in the indigenous struggle for access to land I will make use of 
an analytical distinction between three layers of law as propagated by Von 
Benda-Beckmann (2006). I will further build on this distinction by expanding 
its application on property to one on law in general.  

My second aim is to use this analytical framework to contribute to the 
research on the internal workings of indigenous governance. I have focussed on 
inter-Lomerían relationships although these are only part of the total picture 
that explains access to land. However, these internal relationships regard a 
different field of law that deserves specical consideration because of its impact 
on the actual access to land for the indigenous individual and family. My 
concern here is to analyse these internal aspects of indigenous peoples’ access 
to land.  

Others have more explicitly focussed on the internal workings of indigenous 
governance as these develop in reaction to external struggles with the non-
indigenous world. Jackson and Warren have published on the internal conflicts 
in indigenous communities and their internal power relations and decision-
making mechanisms (Jackson and Warren, 2005). The relationship between the 
indigenous governance of space and the production of unity and stability 
against a backdrop of conflict have been researched as well as the importance 
of the links between national politics and local governance (Perreault, 2003; 
Walker and Walker, 2008). Van de Sandt researched the relation between 
indigenous management of natural resources and internal indigenous gover-
nance in general on the one hand and the indigenous struggle for autonomy in 
the greater Colombian society on the other hand (Sandt, 2007). In the research 
area of Lomerío the indigenous struggle is not one of high conflict or violence. 
Still the struggle of the Lomeríans in their relationship with their outside world 
is very influential on the governance of everyday life and the way to derive 
benefits off their land. McDaniel has greatly contributed to the understanding 
of the internal governance of the Lomerían people with his work on the role of 
development NGOs in their struggle to benefit from their land (McDaniel, 
2002, 2003a, b). My research aims to contribute to these understandings of the 
internal workings of indigenous governance by the use of a new focus on the 
role of law in the indigenous governance of internal relations with respect to 
access to land. 

The central question of this article is therefore: what is the role of law in the 
internal relationships that shape access to land within the context of a Bolivian 
indigenous territory? To answer this question I will look at what kind of rules 
are produced in the social construction of mechanisms that enable people to 
derive benefits from land. I will describe how these rules are used, by whom 
and under what circumstances and who profits from these rules. 

The first section of this article is devoted to a clarification of my conceptual 
framework. I will use this framework to analyse the use of law in village and 
territorial governance practices in Lomerío for which the data were collected 
during three months of fieldwork in 2005. During this period I attended the 
weekly village and territorial meetings, researched the minutes of all these 
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weekly meetings since January 2003 and conducted 45 semi-structured inter-
views. My interviews focussed on San Lorenzo and territorial authorities and 
on the inhabitants of the village of San Lorenzo, mainly the heads of the 
families and some of their wives.2 San Lorenzo is one of the bigger villages of 
Lomerío and the place where I stayed. The second section of this article 
contains the description and analyses of the studied governance practices. In the 
last section I will bring together my conclusions on the value of the analytical 
framework and on the role of local law in struggles over access to land by 
indigenous peoples. 

Access to Land Shaped by Law 

In the context of rural indigenous people in Bolivia the struggle that most 
strongly structures social relationships is about access to land. This struggle 
takes place both in the day-to-day affairs of trying to make a living, as well as 
in acts that more directly aim at governance through alteration of rules or 
policies. In this struggle for access to land, to derive benefits from land, 
different mechanisms are relevant. As Ribot and Peluso have shown, property 
rights are only one of the mechanisms that enable people to derive benefit from 
things (Ribot and Peluso, 2003). Other mechanisms include technology, capital, 
markets, labour, knowledge, authority, identities and social relations. 

Ribot and Peluso’s categorisation of mechanisms is not comprehensive and 
they emphasize that actual access will depend on their concretised combina-
tions (Ribot and Peluso, 2003). However, they limit their analysis of rights-
based access to property, to how law deals with claims on things. I will show 
how law affects not only property claims but also practices that embody the 
other mechanisms of access. 

For access by means of property rights it seems self-explanatory that this 
access to land is partly shaped by law. People make references to legal rules in 
order to legitimate or de-legitimate ownership claims and claims to more 
concrete uses of land, such as: grazing cattle, planting, cropping, fencing-off, 
building, mining, polluting, etc. Also with regard to authority the role of nor-
mative rules is obvious, although not easily grasped. Rules affect authority, its 
legitimacy, its boundaries and its ways. Nevertheless, with regard to the other 
mechanisms law also has structuring effects: on who is able to access markets, 
knowledge, funds, etc. and under what conditions.  

In this analysis my use of the concept of law is not limited to state rule but 
includes other forms of ordering (Benda-Beckmann, 2002). The concept of 
legal pluralism is used to highlight the coexistence of competing, contesting or 
cooperating sets of authorities, bodies of law and legitimating discourses 
(Merry, 1988; Spiertz, 2000). The concept of local law refers to those rules that 
are actually used and thus relevant in a particular context. Usually the rules of 
this local law are not solely of state origin, but the result of influences from a 
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mix of sources, both state law and non-state law (Benda-Beckmann et al., 
1997). 

To understand the role of law in these mechanisms of access I will focus on 
three analytical layers of law. The first layer concerns the rules of local law 
with regard to the practices that constitute these mechanisms. A second layer 
pays attention to the way concrete social relationships take shape in relation to 
these rules. The third layer is the ideological layer. An analysis of ideology 
reveals in what ways power relations are legitimated, by what kind of narrat-
ives, symbolism and practices. Hence, I make use of the ‘layers of property’ as 
propagated by Von Benda-Beckmann, but expand his analytical framework 
beyond that of property to include law in general, i.e. ‘layers of law’ (Benda-
Beckman, 2006).  

Empirically the three layers of law are intertwined. They can be found 
together when rules are used in claims to legitimate concrete social relation-
ships, which is, of course, one of the most obvious ways in which law becomes 
socially relevant. The point of the analytical distinction is not to say that social 
reality is divided in three different kinds of uses of law. Rather, it is a tool to 
look at uses of law from three different angles and to take these angles and their 
interconnectedness together in one perspective of law. 

It is perhaps confusing that elements of practices may be analysed as 
different layers of law. A norm may be analysed as a rule that actors use in their 
interactions, but can simultaneously legitimate actual practices in actual 
relationships. It is important to note that these layers are not separate in reality, 
but are focal points to be used analytically in the description of a practice. One 
can look at a practice focussing either on the rules that people use, on the 
concrete relationships that are relevant to understand the distribution of wealth 
and power, or on the legitimating processes. 

The analysis of the social use of law in three separate but interrelated layers 
contributes to a fuller understanding of the different ways in which law 
becomes relevant in social relationships. The layer of rules involves the 
making, interpretation and changing of rules. It concerns how actors make 
claims through the production and negotiation of the rules of the game. Claim 
making can also be analysed with a focus on concrete social relationships. In 
claims about things or regarding other people, actors may refer to rules, 
explicitly or not, and thus make these rules more or less relevant for their 
concrete social relationships. 

Both uses of law, in claims in concrete social relationships as well as in the 
pursuit of interests through the making and unmaking of rules involve an act of 
power. These claims therefore usually take place in the midst of a variety of 
both legitimating and delegitimating acts or talk, aimed at more, respectively 
less acceptance of this exercise of power. These acts can be of many kinds. It 
involves the telling and re-telling of legitimating and delegitimating narratives, 
about: democracy, chieftaincy, kin, ethnicity, religion, the common good, 
socialism, capitalism, reciprocity, tradition, etc. It also involves symbols: cloth-
ing, formalisms, images, etc. All of these acts play a role in the legitimating 
processes surrounding the uses of law. The meaning of these ideological acts is 
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often contested, fluid, etc. (Comaroff and Comaroff, 1992). However, that does 
not make this layer less important for the understanding of the workings of law. 

In her discussion of law as ideology, Merry shows how law contains both 
elements of domination and seeds of resistance (Merry, 1990). I agree, but 
emphasize the relative importance of law as legitimating narrative within a host 
of different legitimating and delegitimating acts and talk.  

By looking at what happens at the legitimating layer of law more generally I 
hope to give some extra explanation of interrelations between the layer of rules 
and the layer of concrete social relationships. At times rules may be bent or 
overruled through the use of other relevant sources of power, such as econom-
ical power, physical power, or power through knowledge. The acceptance of 
this overruling by those in whose favour the rules would be, may be explained 
by legitimating processes that either deny or hide what is going on, or 
legitimate the use of the other source of power. At other times the production 
and use of rules and ideology line up to consolidate power relations, i.e. in the 
making of rules, their negotiations, and in the emergence of new rules. How 
support and opposition of different uses of law will vary and how they will 
combine is an empirical question.  

In lowland rural Bolivia, indigenous struggles to deal with access to land 
centre on two issues. One concerns property and authority in relation to out-
siders and indigenous claims in these relations focus on state law. The other 
touches on the internal governance of access to land claims in which the 
production and use of indigenous law predominantly shape local law. 

In their struggle with outsiders for access to land two statutory laws are 
central. The first is the INRA law (Ley del Servicio Nacional de Reforma 
Agraria, 1996) which aims among other things at land security through indigen-
ous territorial land titles with regard to land that is currently in use, but has 
remained without a land title. The second concerns rights to self-governance in 
the form of indigenous municipalities or indigenous sections within municip-
alities claimed under the LPP law (Ley de Participación Popular, 1994) (Assies, 
2006). Land security and self-governance based on these laws are to provide an 
opportunity for indigenous peoples to build their own type of development 
rather than being used as a cheap workforce or pushed aside in the competition 
for the exploitation of valuable natural resources. 

The second issue in indigenous access to land pertains to the local 
governance of indigenous interests around access to land. In this issue the 
production and use of indigenous law plays an important role. It is used to deal 
with internal conflicts of interests, for coordination of decision making and to 
stabilise different forms of cooperation.  

So different forms of law are used in struggles for indigenous access to land 
in different ways. State law is used as a resource to claim rights vis-à-vis the 
state and other outsiders such as large real estate holders and mining 
companies. In addition to this, indigenous law is produced, partly influenced by 
state law, and used in practices of local governance (Sandt, 2007). 

My case study focuses on the role of law in mechanisms of access to land 
that are constituted through inter-Lomerían relationships. I will look at two 
cases: village and territorial governance. In village and territorial governance I 
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will focus on practices of decision making. Village governance on access to 
land deals mainly with the distribution of land among its inhabitants and with 
projects that aim at the improvement of the productivity of land. These projects 
involve the knowledge and financial resources necessary for the building and 
maintenance of infrastructure. This includes ponds, to deal with water scarcity, 
roads to enable physical access and busses for transportation. Projects also con-
tribute to access to land by the provision of knowledge, mainly on agricultural 
practices. Territorial governance deals with projects in much the same way but 
on another level. Land distribution is also an issue here, with a focus on inter-
village relations and relationships with outsiders. In all but the latter relation-
ships with outsiders state law plays but a minor role. 

Lomerío, an Indigenous Territory 

Lomerío is the 260 thousand hectare Chiquitane territory in the Bolivian 
lowlands north of Santa Cruz. The 8000 people who live there spread over 28 
villages are the descendants of different ethnic groups forged into one in a 
history of migration, christening, sedentarisation and enslavement. This history 
of radical changes in lifestyle in combination with a long time association of 
indigenousness with backwardness and political mobilisation of the poor in 
unions have for a long time contributed to a denial of indigenousness and self-
identification as peasants and workers. Throughout Bolivia this gave way only 
gradually to identification as indigenous after the power of unions was broken 
by mass dismissals as a result of World bank reforms on the one hand and the 
start of an international discourse on rights of indigenous people on the other 
(Assies, 2006). The identification of poor groups as indigenous is a highly 
political one and as such strongly influenced by political processes in which 
opportunities provided by different types of identifications and their possible 
drawbacks play important roles (Radcliffe et al., 2002). 

In Lomerío the present inhabitants are the descendants of enslavement in 
rubber plantations and large real estates. Some fled their patrons and started 
communities in isolated locations, hiding from their pursuers. Others were 
liberated in the 1950s with support from the catholic church. Little by little 
their indigenous identity became stronger after the territorial organisation 
CICOL (Central Indigena de Comunidades Originarias del Lomerío) was 
founded in 1982 with the help of an NGO in order to claim an indigenous 
territorial land title.  

Local law in Lomerío is the historical mix of earlier ‘customary law’ and 
outside influences, adapted over the years in interaction with the Bolivian state, 
large real estate holders, churches, NGOs and companies. In internal Lomerían 
affairs the influence of the state is rather limited, in relationships between 
Lomeríans and outsiders, such as decentralised state institutions and private 
companies, the influence of state rules on local law is much more apparent. 

Throughout Lomerío the scarcity of labour is a major structuring element of 
local governance. Labour is needed to work the land for subsistence, to parti-
cipate in development projects and to work in production of wood and cattle for 
monetary income. 
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Production in Lomerío is almost fully subsistence agricultural farming. 
Attempts have been made to produce cash crops such as peanuts and oranges. 
Nevertheless low yields combined with the difficulty of transport to the market 
town of Santa Cruz proved such enterprises to be unviable. Less than 1% of the 
land is arable land or fenced off for cattle. The rest is used for free ranging, 
hunting, fishing and for the gathering of wood and non-wood products. Almost 
the entire workforce of Lomerían families is directed toward the agricultural 
production on these lands, mainly to the ‘chaco’, the household plot.  

The agricultural production is organised by families. The factor that limits 
access to land is not as much the availability of land but the labour and 
monetary investments needed to benefit from the land. The land is worked 
through a system of slash and burn. A family that wants to start a chaco can 
pick a piece of land but will first need to clear the wood in order to make it 
usable. After the felling of trees and bushes the scrub is left to dry and later 
burnt. The ashes fertilize the land for five years, after which a new chaco has to 
be cleared. The last thing that needs to be done is fencing off the land against 
the free ranging cattle. This is not only labour consuming but also expensive, 
because of the barbed wire that is used.  

Making a living from chaco farming involves daily hard work throughout 
the year. The scarcity of labour available within one family simply does not 
permit the amount of work involved in the start of a new chaco every five 
years. The minga is the cultural form of mutual cooperation between families 
which is used to deal with this scarcity of labour. The head of the family invites 
all able village members to help start his new chaco for one working day. 
According to local rules it is the obligation of village-members, to attend a 
minga once invited. In return the host family provides the workers with lunch 
and chicha, the local low alcohol brew based on corn. Because every family is 
in need of this kind of labour party every five years everyone bears the burden 
in a more or less equal fashion (Köhne, forthcoming in 2009).  

The most influential actors in Lomerían governance are the village 
authorities and the board of CICOL (see further below). At village level gover-
nance is aimed at the coordination of labour between families around com-
munal aims and the landing of development projects and their successful 
completion. Also relationships around the exploitation of natural resources are 
usually initially dealt with through village authorities. These concern relations 
with large real estate holders and mining and logging companies. The CICOL 
board deals with the coordination of activities between the villages, but is 
primarily concerned with external relations, also because village authorities 
prefer to deal with the non-Lomeríans through CICOL. In this way it is the 
CICOL board that, as an intermediary, deals with the main contacts with both 
development agencies, such as NGOs, churches and the municipal government 
and with non-Lomerían companies. 

Another authority that is gradually becoming more important is the 
municipal government of Lomerío, that was created in 1999 under the LPP law. 
At the time of my research the municipality and the law on which it was based 
was becoming more influential in Lomerían governance. However, because in 
land related issues CICOL remained the main player at the territorial level and 
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because the complex relationship between CICOL and the municipality is 
beyond the scope of this article, I decided not to incoporate municipal 
governance as a separate case study in this article.  

What stands out about Lomerían governance is its focus on the acquisition 
of development projects aimed at a variety of goals, i.e. healthcare, food 
production, waterworks, telecommunication, roads, electricity. Apart from 
coordination between families and villages the main activities of village and 
territorial authorities are directed towards the formation of a two tier link 
between Lomerían needs and NGO and state resources. Village authorities 
communicate between villagers and CICOL and the CICOL board takes it from 
there: representing Lomerían wishes to outsiders and vice versa. In these 
relationships with NGOs, governmental agencies and private companies, the 
CICOL board mediates physical distance, language problems and cultural 
differences in communication, perceptions and decision making.  

The two tier link of CICOL board and village authorities brings together the 
things that are needed for development projects to be successful both in the eyes 
of the donors and the Lomeríans. Donors want their projects to be participatory, 
so CICOL explains to the villagers that acquisition of projects depends on their 
faithful participation. If Lomeríans want to secure the necessary investments and 
knowledge offered by NGOs they need to behave correspondingly. They are to 
take part, even if they do not feel the direct benefits of participation themselves. 
Both sides need what the other side has on offer and they use CICOL to get it. 
The intermediary role of CICOL in development projects is also made use of by 
the MAS (Movimiento al Socialismo). This is Bolivia’s main left wing political 
party which tries to win votes through CICOL and counts on CICOL to mobilise 
protesters for political demonstrations and marches. 

Village Governance 
According to local law there are a great number of village authorities. There are 
four authorities with a general coordinating role and a plethora of specialised 
positions of authority for issues as varied as: waterworks, school, roads, reli-
gion, women’s matters, sports, healthcare, etc. According to local law, author-
ities are chosen for one year. If you are chosen you have an obligation to fulfil 
this duty. Authorities are to spend their time and energy for causes in line with 
the village assembly’s wishes. The system relies on labour sharing through 
rotation and splitting up of the chores among a multitude of authorities. While 
you might be obliged to spend time and energy running the village’s errands, 
others will perform other duties as well, either parallel in time or successively. 

Village authorities organise weekly, often twice-weekly, assemblies for all 
concerned. According to local law, decisions are to be taken by consensus, 
everybody is allowed equal participation in the decision making and a 
discussion is not over until everybody assents. Participation at meetings is 
obligatory, if you do not show up this is taken as a sign of your consent to the 
decisions taken. When village assemblies decide to pursue a certain communal 
effort you are obliged to participate. 

The job of a formal village authority consists primarily of coordination. The 
job is to keep the villagers talking to each other and to try to arrive at some 
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consensus, rather than a job of decision making or power holding. Authorities 
do not derive much power from their official positions, but depend on the 
energy and time villagers are willing to invest in their proposals. In order for an 
authority to be effective he needs to spend his energy on coordination and 
listening and to leave decision making to the village assembly. Authorities 
main activities are: to organise manpower around communal endeavours, and to 
organise projects for needed investments and specialist knowledge. Scarcity of 
labour is a central issue in village governance. If villagers do not wish to 
contribute their time to communal projects, these projects will not succeed. 

At one evening meeting I attended there was a discussion on a large tract of 
land the property rights of which were disputed between the Lomeríans and 
Pedraza, a large real estate holder from Santa Cruz for whom the Lomeríans 
had worked in slave labor relations until the 1960s. Pedraza had owned a 5013 
hectare piece of land close to San Lorenzo: one of the few privately owned 
estates within the Lomerían borders. However, according to INRA procedures 
Pedraza would loose two thirds of the land to the state, which was found not to 
fulfill any economic function in accordance with the law. The Lomerían people 
expected this land to be titled as their indigenous territory, but were still 
awaiting a final court order.  

Among other strategies in this dispute CICOL had decided that this land 
was to be demarcated in the field by making a clearing through the woods and 
the placement of border posts. It concerned common village property, but due 
to its distant location, a four-hour walk from the village, direct benefits from it 
would only fall to those who would use fenced-off parts of it as cattle fields. 
The investment in time and money, to buy cattle, clear the land, fence it off and 
subsequently look after the animals, would only be feasible for the richer 
families. However, the demarcation activities were framed by these more 
powerful villagers as communal work in the communal interest.  

That evening a plan was made for the demarcation of the land. It was to be 
done in two stages. Three men were to leave very early in the morning, i.e. 
shortly after midnight, for the three hour walk to the border in question. 
Equipped with GPS and machette it would be a full day’s work to make marks 
in the field along the border. The three would spend the night in the woods to 
be joined the next day by all able men from the village. Together they would 
make the border into a clearly visible path through the woods. There was a big 
discussion on the participation in this project. People needed to work their 
chaco and felt that the entire project was not equally favorable to everyone. The 
richer men would be able to benefit from the new land and could afford to pay 
others to work their chaco. However, they clearly did not feel like the hard 
work that had to be done. In the end three of the poorest men in the village 
worked both stages, hence two days. Most of the villagers went for one day, 
and the richest found excuses in other, more important, chores that only they 
could do.  

This was negotiated in a meeting where the more affluent discussed 
solutions among themselves and urged volunteers to stand up, time and again 
followed by silences until finally three men volunteered. After the meeting they 
explained to me to do so for the general good and that everybody would have 
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done the same. However, in a later interview Pedro, an ex-CICOL agent 
without much esteem in the village, explained that the three men clearly hoped 
to reap the benefits of their selflessness when they would need help from the 
richer families. 

During the day preceding this meeting the more powerful people had 
discussed among each other what was to be done. When Alberto, the young 
inexperienced Cacique Mayor, came home after a long day in the field, he was 
gently urged by Nicolás to call a meeting for that same night. Nicolás was one 
of the older men in the village and head of one of the richer families in San 
Lorenzo. He was often acclaimed for his wisdom, but was also clearly the 
representative of the economically more successful villagers. At this meeting 
Nicolás ‘helped’ Alberto to construe the agenda in the right order and to speak 
of the issue in terms of the importance of the land for the common good of the 
village and the Lomerían territorial cause.  

The Cacique Mayor was clearly not the central knot in the network of 
power and knowledge, which he is according to the dominant ideology on 
village governance. Rather he was the tool powerful actors could hide behind in 
their machinations of village governance. The real power relations in the village 
are not directly linked to official positions, but to a combination of economic 
wealth and brokerage relationships. Inequalities in economic wealth result 
partly from success in farming and remittances from out-migrated family. 
However, most important of all seems to be the use of knowledge of ‘how 
things go’ in the outside world. Local decision making, ‘which family gets the 
land’, is thus strongly interwoven with external relations, ‘is this real estate 
land or Lomerían land?’ The kind of knowledge one needs to deal with these 
outside relations, is thus used to affect inside relations. This knowledge one 
typically acquires through CICOL jobs in which one constantly deals with 
outside relations (see next section). Another way to acquire power through this 
knowledge is on the basis of social relationships with others who have this 
knowledge firsthand. It is these knowledge inequalities which are most often 
the basis of one’s position in village decision making.  

Despite the rules on consensual decision making in village meetings and 
open election of authorities, the more powerful people in the village dominate 
both practices in subtle ways. In the meetings ‘consensus’ is built in a very 
particular way. Some speak most of the time, are best listened to, respected, 
take the lead in arguing the case and in decision making. Others merely 
acquiesce or at least never openly contradict the more powerful people, but 
restrict themselves to humbly raising questions or remarks. They leave their 
contributions to the consideration of the assembly and do not persist unless they 
are taken up by others. Powerful people in the meetings often explain alter-
nately why something is the right thing to do, going through all the arguments 
and positioning them in relation to arguments given by other powerful people. 
Such a ‘de facto’ coalition subsequently lets discussions drool on endlessly, re-
peating arguments over and over.  

Often long silences are dropped to give ‘everyone’ the possibility to react. 
In the end these silences are often filled with counter arguments or perspectives 
that offer other points of view. These are always extensively discussed and 
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sometimes actually taken into account in the decision. At other times ‘nothing’ 
happens, silences remain silent. The ‘consensus’ that is ultimately arrived at is 
actually the effect of the silent acceptance by the less powerful of a decision 
making process that they were not part of to begin with and which would not 
have changed course anyway without the help of someone more powerful.  

Powerful families ‘manage’ the elections in a similar fashion. For the most 
important jobs they choose persons they feel they can trust and use for their 
own causes. They prefer to pick someone who is young and full of energy, but 
most importantly someone who still needs to build relationships with more 
powerful people in the village. This can be a villager who is still young and not 
part of one of the more powerful families, or who is new in the village. Such a 
person is most pliable. Alberto was like that, newly settled in the village, still 
working on his house. Because he was a father of young children he had to 
work the family chaco practically alone, with his wife at home looking after the 
children and no other family members to help him. At nights he would come 
home with little energy left for political niceties. He would simply listen to the 
likes of Nicolás and do as he was told.  

The concrete social relationships in these practices of village governance 
clearly contrast with village rules on elections, reciprocity and equality in com-
munal duties and consensual decision making. Also the ideology is in striking 
contrast with the two other layers. 

Alberto repeatedly claimed his selfless dedication to the job, both in inter-
views and in village meetings and discussions. He claimed to be doing the hard 
work for the good of all, because he wants to serve his people and because he 
perceives it as a duty for all to do so, each in turn. At the meeting on the clear-
ing of the new borderline, Alberto referred to similar notions of duty. Although 
he clearly did not feel happy about the way more powerful villagers had been 
manipulating his position, he emphasized how he felt encouraged to fulfil his 
honourable job. He stressed that he would act in line with the villagers wishes 
and that he was happy about the village assembly. ‘Two months ago you put 
your trust in me by electing me, now I want to thank you for how you back me 
up and advise me how to act.’ 

Interrelations Between the Layers of Law 

The rules on village governance are based on the idea of equality in decision 
making power and reciprocity in the fulfilment of these duties. In concrete 
social reality equality and reciprocity are only part of the truth, but the rules are 
seldom explicitly called upon as a resource in trying to adjust relationships. 
And if this happens it is done by the powerful. The rules are thus used for the 
further legitimation of their actions rather than to call for a more egalitarian 
way of decision making. The less powerful usually accept these machinations 
in silence.  

Territorial Governance 
According to CICOL’s rules its seven unpaid board members are chosen for 
four years. Decision making is based on majority votes in the board, which is to 
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implement a plan put together during the yearly grand assembly of represent-
atives from all villages. Weekly assemblies take place in which all Lomeríans 
can freely participate. Usually around 30 villagers show up. Those present can 
bring forward issues to be put on the agenda and present their views on topics 
of discussion. These assemblies are formal, but at the same time represent a 
very open way of doing business. Discussions are developed respectfully and 
politely. Issues are usually put forward with very formal, long introductions as 
to why somebody wants to burden CICOL with their problems.  

Although decision making power is explicitly put in the hands of the board, 
the possibility to impose decisions is limited similarly to village decision 
making. In most cases the efficacy of CICOL’s decisions depend largely on the 
cooperation of Lomeríans who need to participate in the execution of these 
decisions. This is comparable to the situation in village governance. Never-
theless, the different nature of the involved knowledge and interests in 
territorial governance make that Lomeríans have to go along with the board’s 
decisions in a more general way.  

Different development projects that are handled through CICOL require 
knowledge on a plethora of different issues: from management plans for the 
production of timber, vaccination programs against foot-and-mouth, the main-
tenance of technical equipment like engines for irrigation and electricity, solar 
panels and batteries, to account keeping. One also needs to keep up with 
general development discourses on ‘good governance’, ‘participation’ and 
gender, and their constant modification. Another important field of knowledge 
is that of national politics. Decisions need to be taken about alignment with 
political parties on land rights, constitutional reform and a range of other issues. 

A central issue in the development of Lomerío is the recognition of the 
indigenous territory as communal land by the titling process under INRA law. 
This process is characterised by numerous juridical pitfalls, incomprehensible 
legal jargon and endless procedural niceties. CICOL deals with this complex, 
multi-stage and longterm process through an NGO called CEJIS. CEJIS 
provides legal assistance before the INRA-authorities, provides training of 
CICOL agents and keeps them informed with regard to procedural progression. 
CICOL agents regularly spend a few days in Santa Cruz to keep in touch with 
the process and to discuss issues with their CEJIS lawyers. They return to 
Lomerío to pass on this knowledge, but are easily the local experts on titling 
through their direct contact with the CEJIS representatives and their more 
routinely involvement in the process. 

The process of land thus illustrates a politics of knowledge which is of great 
influence on the power relations in territorial governance. At almost every 
CICOL meeting I witnessed long discussions on the usefulness of the titling 
process in which Lomerío was involved. Major resources in terms of time, 
energy and money had already been invested in this process and the concrete 
results still seemed meagre. The official procedure had then taken nine years 
and before that already some years of political activism had been directed 
towards the process of INRA law making. The board always strongly defended 
the time and energy directed at this process using a lot of legal jargon in 
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explaining what had already been achieved and how many steps there were still 
to go.  

At one meeting in 2005 the Cacique Mayor of one of the villages 
complained that representatives from several mining companies were 
prospecting an old mine in which they apparently had new interest. According 
to the Cacique Mayor CICOL should at least claim a percentage for this 
exploitation of Lomerían land and police environmental concerns. After a lot of 
deliberation on the fairness of this claim, on the awful ways of mining 
companies historically and the impossibility to change things for the better, the 
CICOL agents transformed the discussion into one focussed on the territorial 
land title. The board alleges to be working on the problem of mining through 
the titling process. Once the title is achieved it will be able to finally deal with 
mining and logging companies in exactly the way the Lomeríans wish for.  

In interviews after this meeting board agents admitted that the territorial land 
title does not include rights to either subsoil resources or wood. Still they denied 
that their answers to the meeting were deceitful, since they did expect that the 
land title would provide them with much more negotiation space vis-à-vis 
extraction companies. These will need to drive through and build on Lomerían 
land for their activities and thus need the permission of the Lomerían people. 

Decision making in territorial governance is distanced from village life by a 
number of things. It takes place in another space, in another village in Lomerío, 
or in Santa Cruz. It also involves other issues, other knowledges, different 
framings of problems, which makes it more difficult to grasp its relevance and 
meaning and it demands more than the following of ‘sound tradition’. 
Moreover it involves other actors whose ways are difficult to understand 
because they are part of another cultural setting in which for example the value 
of money is different (McDaniel, 2002).  

This distanced character of territorial decision making provides board 
members with an extra source of power. Moreover, both the NGOs and the 
Lomeríans need CICOL to get what the other has on offer. This furnishes 
CICOL with a strong bargaining position both internally and in external 
relations. They can use their position as an intermediary to translate their 
knowledge of the outside world in accordance to their wishes. This has as an 
effect that there is much less room for scrutiny with regard to individual 
decisions by people that are not part of the inner CICOL circle. The fact that 
CICOL’s agents serve a four-year term, rather than the one-year term common 
in villages only further enlarges their space for independent decision making.  

Although I found only indirect indications, there are a few things that 
suggest that CICOL board members used their position not only for the 
common good, but also for their own private interests. Villagers critiqued this 
behaviour, but could not tell me about specific practices that had been going on. 
Rather they would show me how ex-board members were just doing a bit too 
well in terms of housing and other signs of wealth. So much the more 
considering the fact that board membership involves a full time occupancy for 
which there is no official pay. In interviews with villagers that did not belong to 
the CICOL in-crowds accusations of corruption also occurred, but again only in 
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very vague terms. ‘Agents must have been putting money in their own pockets, 
otherwise there is no explanation.’  

The CICOL board of 2001-2005, the one before the present board, was 
almost brought down because of accusations of corruption, but in the end was 
allowed to stay. However, in reaction to these problems of corruption a new 
oversight committee was negotiated at the inauguration of the new board. At 
the meeting of July 18th 2005 Pablo, one of the founders of CICOL announced 
that he was very happy with the fact that the recently appointed board had 
promised to allow the newly established Consejo de Ancianos to perform 
oversight, but that, in short, to avoid trouble he wished to announce the rules by 
which the Consejo de Ancianos would want to operate. He then held up some 
paper and asked whether Marco, an influential Lomerían, but not a board 
member, could read it out for him, because of the weakness of his own voice. 
The paper contained relatively far-reaching competences for the Consejo de 
Ancianos. These included: the inspection of all board paper-work at any time, 
presence of one of the Consejo de Ancianos members at meetings between 
board members and outsiders, hearing of board members at the weekly CICOL 
meetings, initiation of a CICOL meeting to hold board members accountable 
and the reporting of their findings to such a meeting. 

In the discussions among Lomeríans the CICOL board is referred to as an 
institution that is working to promote the general good of Lomerío. They see 
the board as a body of agents that fulfils tasks that need to be done for the 
benefit of all, not as a governing body to which they should heed. People refer 
to the reciprocity in territorial governance where CICOL board members 
represent the Lomeríans’ wishes to the outside world while in return villagers 
provide their labour to the projects. In this way the power relations between 
board members and other Lomeríans are discursively legitimated by 
downplaying inequalities of power. The power that the CICOL board exercises 
over Lomeríans is trivialised as of little significance compared to the reciprocal 
character of their relationships. Hence point of discussion is how the burden on 
the CICOL board can be reciprocated by Lomeríans through their participation 
in development projects. People do not discuss the decrees of the board, but 
discuss the demands of other Lomeríans of CICOL, how these burden the 
organisation, and whether these should be regarded as someone else’s 
responsibility.  

CICOL also uses this legitimating narrative in its claim to be the most 
reliable intermediary towards development NGOs. They explain to their fellow 
Lomeríans why NGOs want to work through CICOL (Köhne, forthcoming in 
2009). ‘The NGOs will listen to us, will want to work with us, because our 
representativeness links up to NGOs claims to promote democratisation.’ ‘If 
they work with us they are working with a bottom up indigenous organisation, 
with the most representative organisation.’ ´We know what our people do and 
need and how NGOs can help them in a sustainable way.’ CICOL agents also 
claim that the labour CICOL can provide through the Lomeríans fits well with 
development discourse on how participation is supposed to contribute to the 
sustainability of projects. ‘We are a real counterpart, we and the Lomerían 
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people will not just receive passively but we will work with NGOs in their 
projects.’  

Interrelations Between the Layers of Law 

The power attributed to the CICOL board by their own rules very much mirrors 
actual power relations. The rules thus reinforce power inequalities rather than 
transforming or curbing them. Ideologically they are downplayed with the use 
of narratives and symbols grounded in the idea of reciprocity more strongly 
present in village governance. Although this ideology hides the possibility of 
the use of power that goes beyond what the rules allow for, it is also used to 
curb power by using it to claim the need of an oversight committee, Consejo de 
Ancianos. 

Conclusion 

My analysis of local governance in the indigenous territory of Lomerío, Bolivia 
shows that the role of law in the constitution of access to land is not restricted 
to its structuring of property rights. In line with Ribot and Peluso’s theory of 
access other mechanisms have become the topic of struggle in Lomerío (Ribot 
and Peluso, 2003). The main scarce resources that limit the Lomeríans’ benefit 
from their land are labour and monetary investments. The first they provide 
themselves, as individual families and coordinated by village and territorial 
governance, the latter is sought after through governance structures at village 
and territorial level that organise relationships with development agencies. The 
influence of local law on these governance structures was studied focussing on 
three analytical levels of law: rules, concrete social relationships and ideology. 

In both village and territorial governance access to land is shaped via 
decision making on land distribution and in projects. In village governance the 
power relations that shape this decision making are mostly based on economic 
power and external relationships. These do not coincide with formal positions 
of authority and the regulations of local law on village decision making. 
Therefore it might seem that law does not have much effect here. However the 
ideological layer of law is quite influential. Its ideology of reciprocity which 
can also be found in rules on the rotation of authorities and consensual decision 
making does have a strong masking effect. The central message of the 
dominant ideology of village governance paralleled by these village rules hides 
inequalities of power and thus stabilises the regime. It is this ideological layer 
of law that in this manner shapes village authority as a mechanism of access to 
land. Any decision making that violates the ideological message too grossly 
goes up in smoke when villagers simply refuse to cooperate. 

In territorial governance decision making power has a basis mainly in the 
knowledge that actors have of the non-Lomerían world. It is this knowledge 
that one acquires through the fulfilment of authority positions which makes 
authorities powerful. This position is backed up by the non-restrictive rules of 
territorial law. Because of their non-restrictive character these rules hardly 
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seem to contribute in the legitimating processes around territorial governance. 
The ideological layer however is influential in two ways. For one, it calls for 
action, it calls for the production of law, of new rules in an effort to curb some 
of the board members’ power. When social reality started to deviate too far 
from the ideological idea the initiative was taken to constitute an oversight 
committee. This Consejo de Ancianos is an addition to territorial law affecting 
the role of CICOL in access to land. Another way in which the ideology on 
territorial governance is influential is through its similarity with village 
governance ideology. Their comparable focus on reciprocity makes that the 
CICOL board can join in with the acceptance of village authorities even when 
power relations are constituted rather differently. 

My analysis of the different ways in which law is used in practices of local 
governance includes not only the layers of rules and actual social relationships 
as is usual in legal anthropology, but also includes the working of ideological 
processes in these practices. Ideology obviously has received a great deal of 
attention in anthropology, but to a lesser extent has it been so closely and 
explicitly incorporated into an analysis of the workings of law. The value of 
this approach lies in the insights it provides in the role of power in the 
functioning of law.  

The role that the ideological layer plays in the constitution of village and 
territorial governance shows the relevance of studying the role of power in the 
workings of law through its various analytical layers. When concrete social 
relations diverge from what is prescribed by the rules this may be partly 
explained by the ideological level in which narratives and symbols are used in 
processes of legitimation. Rules may be referred to or not. This use of law is an 
act in the process of legitimation of concrete social relationships, which needs 
to be understood within the wider process of legitimation. It is this broader 
process that might hide power inequalities that shape the use of rules in 
concrete social relationships, i.e. whether people can and will mobilise these 
rules. 

As it is these very relationships that empower the CICOL board vis-à-vis 
their own citizens, the legitimating narrative on reciprocity, that constitutes the 
ideological layer of local law, is ultimately a source of power.  

Nevertheless the autonomy of indigenous governance in the area of 
Lomerío is not only influenced by indigenous law but also by statutory law. 
The mediating role of the territorial board between the Lomeríans and the 
outside world is also greatly affected by the statutory law on land reform. In the 
process of acquisition of the territorial land title the idea of a title offers a 
legitimation of CICOL’s position by presenting its activities as aimed at this 
unifying goal. Analysing the struggle for access to land in this perspective also 
enables a new point of view on the fight of indigenous peoples to claim a 
territorial land title. This title is not only useful as a property right when it is 
achieved. Already in the process to achieve this title it shapes the way territorial 
governance is organised and thus access to land. The struggle for property is at 
the same time a struggle for authority, because narratives on the process of 
acquiring the title and on what will be achieved with the title play an important 
role in the process legitimating authority (Lund, 2002). 



Law and Ideology in Indigenous Governance 163 

 

Law can be used in many different ways, also in relation to power. The 
meaning of law can only be well understood if one reckons with the role of 
power in actual practices. The inclusion of the ideological layer in one’s 
analysis of the working of law therefore helps to achieve a better understanding 
of law and power. 

The importance of the ideological layer of law for an explanation of how 
law works in my view justifies further research. Some questions that surpass 
the present research would be very important to include. First I limited myself 
to a description of the influence of mainstream legitimating narratives. It would 
be very interesting to follow Scott’s and Merry’s focus on resistance and 
analyse the role of counter narratives in legitimating processes (Merry, 1990; 
Scott, 1985). It would be especially interesting to describe the changing 
strength of shifts in ideological reference and its relation to the other levels of 
law from a more historical perspective. Second, more generally it would be 
worth investigating more thoroughly the role of law as part of legitimating 
processes, also historically, in providing stability to power relations. In the 
making of claims both ideology and rules are used. Claims that contradict rules 
can be supported by reference to ideology. In that sense ideology might 
gradually get rule character in Benda-Beckmann’s sense in that it actually 
restricts people’s actions (Benda-Beckmann, 2002).  
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The Process of Interlegality in a Situation of Formal Legal 
Pluralism: A Case Study from La Cocha, Ecuador1 

Marc Simon Thomas 

Introduction 
 

Interlegality refers to the interpenetration between different normative orders, 
mostly between national law and customary law. Such a mixing or blending of 
normative orders requires a situation of legal pluralism. As opposed to legal 
monism, legal pluralism is the presence in a social field of more than one legal 
order (Griffiths 1986: 1). As we cannot speak of autonomous, clearly bounded, 
static normative orders, interlegality could be seen as a result of a situation of 
legal pluralism (De Sousa Santos 2002: 437). 

Boaventura de Sousa Santos is considered as the founding father of the term 
interlegality. In his voluminous study Toward a New Legal Common Sense 
(2002), he describes interlegality thoroughly. However, despite De Sousa 
Santos’ pioneering work, one could comment on his efforts for remaining 
descriptive, rather than being analytical or explanatory. At any rate, that is 
André Hoekema’s opinion. He intended to fill this gap in his inaugural lecture 
Rechtspluralisme en interlegaliteit (2004).2 In line with the concept of ‘semi-
autonomous social fields’, he argues that the process of interlegality is 
influenced by dominant (top down) national law, as well as by local (bottom 
up) pressure. In his elaboration of the scientific basis of interlegality, a 
distinction is made between a situation of real, or factual (de facto) legal 
pluralism, and official, or formal (de jure) legal pluralism. In the latter case, so 
called ‘internal conflict rules’ will guide the process of interlegality, in order to 
provide more legal certainty.3 

                                                            
 

1  This article is based on my master thesis Brandnetels en boete: Rechtspluralisme en 
interlegaliteit in Ecuador (Simon Thomas 2007). A full translation of that thesis will 
be published in the Cuadernos del CEDLA series, titled: Legal pluralism and 
interlegality in Ecuador: The La Cocha murder case (Simon Thomas forthcoming). 
I wish to thank Anita Böcker, Wibo van Rossum and one anonymous referee for 
their useful comments on an earlier version of this article. 

2  Delivered on December 4, 2003, at the University of Amsterdam. 
3  In his inaugural lecture, Hoekema (2004) uses the term ‘internal conflict rules’. In 

other publications Hoekema (2003; 2005) elaborates this phenomenon (of coordina-
ting rules in case the boundaries of two different normative orders are unclear – see 
below), by using the more appropriate term ‘conflict rules’. After all, what exactly 
does the adjective ‘internal’ add, when it is about a conflict between two normative 
orders. That is why I will use the term ‘conflict rule’. 
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With regard to the process of interlegality, Hoekema states (2005: 15) that the 
conditions for this process change in a situation of formal legal pluralism. Two 
scenarios can occur: the conflict rules are being applied (I) or they are not (II). 
He argues that the former scenario (I) has its effects on the process of 
interlegality, but that in the latter scenario (II) this process remains unchanged 
in comparison to a situation of real legal pluralism. In this article I argue that a 
different scenario can occur as well. Based on a case from the indigenous 
community La Cocha in the Ecuadorian Andes, I will show what happens to the 
process of interlegality in a situation of formal legal pluralism but without 
escorting conflict rules (III). The case is about a homicide that happened in 
2002. In accordance with customary law, local indigenous leaders punished 
three culprits with a purification ritual of stinging nettle and ice-cold water. 
However, in second instance, their verdict was overruled by the national 
judiciary and the culprits were convicted to imprisonment. This case provides a 
good illustration of Ecuador’s contemporary legal state of affairs. Ecuador gave 
constitutional recognition to indigenous jurisdiction and customary law in 
1998. Until today, no further legislation nor jurisprudence has been developed; 
that is why a conflict between national law and customary law – as the La 
Cocha murder case illustrates – could occur. Such a period I will call an ‘in-
terim’. It will be shown that during this interim in Ecuador – due to the active 
stand of local indigenous leaders in La Cocha – the process of interlegality 
changes indeed. Because such an interim and its effects on the process of 
interlegality are not considered by Hoekema, this could be seen as an adding to 
his argumentation.  

This article is based on data I gathered during the qualitative research for 
my master thesis (Simon Thomas 2007). The fieldwork took place in Ecuador, 
from mid-June until mid-August 2007. My major strategy was that of a case-
study. Besides participant observation, I used the techniques of (in)formal 
conversations and (semi)structured interviews, and I gathered and analyzed 
written texts, found in libraries, bookshops and archives as well. A dvd copy of 
a three-minutes commentary on the indigenous lawsuit in La Cocha, that was 
put at my disposal by the television channel ECUAVISA, provided useful 
pictures of what actually had happened in 2002.  

The outline of this article is straightforward. Starting with a general over-
view of the theory on legal pluralism and more specifically on interlegality, it 
zooms in on the contextual relevant setting. The state of affairs of the 
Ecuadorian situation of formal legal pluralism will be illuminated, after which 
the case study of the homicide in La Cocha will be used as an example to 
analyze what happens to the process of interlegality. The last section provides a 
conclusion. 

From Actual to Formal Legal Pluralism 

Since the past decades, legal pluralism has been the main focus of legal anthro-
pology. Earlier legal anthropologists, often working in a colonial situation, 
were concerned with law, norms, and regulation in ‘primitive’ society. Working 
first from a socio-cultural evolutionist perspective followed by a structural-



The Process of Interlegality 167 

 

functionalist perspective, they studied the workings of local village societies as 
isolated phenomena. From the 1970s onwards, legal anthropologists increas-
ingly came to realize that local law, like other domains of social life, could not 
be understood outside its wider context, and started focusing on the way socio-
legal structures are shaped, mediated through human agency, in relation to each 
other. Building on the concept of ‘semi-autonomous social fields’ as developed 
by Sally Falk Moore (1978), legal anthropologists began to analyze the com-
plex and ambiguous relationship between customary law on the one hand and 
national law and the wider society on the other.4 Take for example Starr and 
Collier (1987, 1989), who stated that other normative orders (non-national law) 
of semi-autonomous social fields were the outcome of ongoing and often highly 
unequal struggles and negotiations in relation to more encompassing political 
structures. So, a general present-day perspective on legal pluralism allows us to 
speak of coexistence of two or more legal orders in the same social field, which 
should be understood as a ‘plurality of continually evolving and interconnected 
processes in wider power relations’ (Sieder 2002: 185 note 2: 201). 

In the colonial and postcolonial era, real or factual (de facto) legal pluralism 
seems to have always been the case (Hoekema 2004: 6-7; Yrigoyen 2000: 197). 
In the Latin American region for instance, the Spanish Crown introduced its 
own, written legal system and tolerated customary law to a certain extent. This 
latitude was restricted after independence, but the use of customary law never 
totally disappeared. In these periods legal pluralism could be described as a 
construction in which a dominant legal system offered a limited playing field to 
an other normative system. This ‘classic’ vision of legal pluralism, therefore, is 
considered as an outcome of colonialism (Sieder 1997: 9-10; Sierra and 
Chenaut 2002: 119-121). According to a ‘new’ vision of legal pluralism (Merry 
1988), law not only served as an instrument for dominance, but it also provided 
space for resistance. This means that customary law only can be analyzed by 
acknowledging its social and political context. The fact that customary law, 
despite severe hindrance, survived over centuries means nothing less than that 
it did enjoy, and still does, both legitimacy and effectiveness at the level where 
it operates. As a marker of identity, customary law survived because it shares 
cultural codes, common norms and values, and recognizes the need to resolve 
conflicts through negotiation and by reaching common ground. It stresses the 
reestablishment of harmony and the reintegration of offenders rather than the 
punitive and retributive spirit of national law (Assies 2000: 9). 

This plays a role in postcolonial countries’ tendency to formally recognize 
customary law. As soon as real or factual legal pluralism is being recognized 
legally, official or formal (de jure) legal pluralism comes into being. This for-

                                                            
 

4  Sally Falk Moore argues that a small ‘social field’ is capable of ‘generating rules 
and customs and symbols internally’. However, in doing so it is ‘semi-autonomous’: 
‘it is vulnerable to rules and decisions and other forces emanating form the larger 
world by which it is surrounded’ (Moore 1978: 55). Add to this that the parties 
concerned in the ’field’ hypothetically can mobilize national law, or can threaten to 
do so. This too has its impact on its internal capacity of making rules.  
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malization is usually understood as ‘empowerment’ of the indigenous peoples. 
In her article ‘Recognising Indigenous Law and the Politics of State Formation 
in Mesoamerica’, Sieder (2002: 199) states that: ‘what indigenous people 
across Latin America claim today is not so much a return to ‘traditional law’, 
but rather the redress of historical injustices and the legitimate power to 
regulate their own affairs’. Hence, a claim for autonomy. Formal recognition 
can also be seen as a way for the elite to maintain their power and dominance. 
It is without doubt that any formal recognition of unwritten customary law, 
which is flexible in nature, will put pressure on some sort of codification 
(Assies 2001: 94). It is questionable to what extent the indigenous people are 
able to regulate that process. In line with Charles Hale’s argument in his article 
‘Does multiculturalism menace?’ (Hale 2002), a small package of customary 
norms and practices will be allowed by the state, but the major part will be 
rejected. That is why formal recognition of customary law bears the danger of 
enclosing it by national law. However, it is beyond doubt that customary law, 
whether formally recognized or not, and national law affect each other. This 
blending of elements of different normative orders is called ‘interlegality’. 

Interlegality According to Hoekema 

According to Hoekema (2004: 23; 2005: 6-7), interlegality refers to the 
interpenetration between national law and customary law. This often seems to 
be a one-way penetration only, from the powerful top to the bottom, but the 
minorities are not just helpless victims. The blending of different views, 
principles, perceptions, definitions and norms might work the other way around 
as well; this is what he calls interlegality in reverse. Interlegality leads to a new, 
hybrid legal order. It is the mixing of foreign elements within the own legal 
system; a bricolaje (do-it-yourself handicraft) as María Teresa Sierra (2004: 34) 
calls it. This mixing occurs on two levels, it is a mixing in our actions as well as 
a mixing in our minds (De Sousa Santos 2002: 437). Consequently, interleg-
ality is not just an accumulation of different elements, it rather produces some-
thing new. Interlegality can be analyzed in a situation of real legal pluralism, as 
well as in a situation of formal legal pluralism. As explained before, a situation 
of formal legal pluralism occurs when national law officially recognizes 
‘traditional authorities’ and their rights to administer justice according to their 
‘own norms and procedures’. Usually this recognition is done constitutionally, 
and mostly in rather vague terms that leave space for a broad interpretation. 
That is why conflict rules – like further legislation or jurisprudence – are 
needed in order to provide more legal certainty. Interlegality can also be studied 
as a process (by analyzing how the interpenetration takes place) or as the result 
of that process (by analyzing what a normative order looks like at a certain time 
of its development).5  

The phenomenon of interlegality, as a blending or cross-pollination of 
different normative orders is nothing new. On the contrary, in a context in 
                                                            

 
5  As its title suggests, this article deals with interlegality as a process. 
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which different normative orders exist, this is quite normal; after all, one cannot 
speak of autonomous legal systems. The real question is: how are the lines 
between two systems drawn? In case of customary law, this is done by the 
indigenous leaders. They mark the borders between ‘us’ (our legal system) and 
‘them’ (the other legal system), by which they claim that the newly created 
system still, or even better, gives voice to their own values. This is an example 
of ‘ethnic reorganization’. ‘However, the indigenous leaders are not completely 
free in doing so. Moore’s concept of ‘semi-autonomous social fields’ has 
already shown that they have to cope with internal pressure, as well as with 
external pressure. After all, the indigenous people involved can choose which 
legal system serves their interests best. This threat of ‘forum shopping’ forces 
indigenous leaders to some sort of flexibility (Hoekema 2004: 21-22).’  

Formal recognition of customary law, however, does not say anything with 
regard to practical consequences. The question is how further legislation or 
jurisprudence develops (Assies 2003: 168), and how this affects the process of 
interlegality. The final juridical position of customary law is guided by conflict 
rules. And when it comes to the effects of that positioning, Hoekema (2004: 24-
25) states that it is questionable how these conflict rules – if they are observed – 
affect the process of interlegality. ‘If they are observed’ needs some explana-
tion. These conflict rules are mostly vague and thus leave space for inter-
pretation. This could lead to a situation in which conflict rules are not applied 
(scenario II), and consequently, the process of interlegality remains unchanged 
in comparison to a situation of real legal pluralism. The opposite situation, 
when conflict rules are applied (scenario I), leads to one of two possible 
variants (Hoekema 2004: 25-26). Firstly, it could have a flywheel effect on the 
process of interlegality (scenario I, variant A). The blending of the two different 
normative orders becomes more obvious, and it can be expected that local 
leaders are more able to control that process than before. Secondly, formal legal 
pluralism in combination with conflict rules could mean a serious threat for the 
survival of customary law (scenario I, variant B). As an illustration to this 
threat, I would like to recall Assies’ and Hale’s earlier mentioned arguments.6  

Within the scope of this article, two elements in Hoekema’s argumentation 
are of major importance, namely: (1) the conflict rules, and (2) the suggestion 
that ‘the process of interlegality remains unchanged’ in case the conflict rules 
are not applied. To start with the first element, what precisely are conflict rules? 
Firstly, Hoekema (2004: 24) refers to Anthony Allot’s ‘internal meta rules’. 
Allot (1975: 154-156) described the case of an ‘internal conflict’, by which he 
meant that given the situation it was unclear which normative order was 
applicable. For instance, if it was not clear which rules were applicable, or 
which authority should be consulted. Theoretically, three types of conflicts can 
be defined: between customary law and national law, between customary law 
and human rights, and between customary law and public institutions like the 

                                                            
 

6  Both variants, the flywheel effect vis-à-vis the threat are almost perfectly illustrated 
by two examples provided by René Orellana Halkyer’s study on the Raqaypampa 
and the Rinconada in Bolivia (Orellana Halkyer 2004). 
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police or the Public Ministry. Secondly, Hoekema (2005: 5) uses an analogy 
from international private rules.7 Conflict rules provide the boundaries on the 
official validity of customary law. They are meant to define the scope and 
limits of indigenous jurisdiction, as well as the procedures to solve conflicts 
over that jurisdiction (Hoekema 2003: 190). However, I think it is important to 
emphasize that only when – or even better: as soon as – customary law is 
recognized officially, the possibility of a conflict between two formally recog-
nized normative orders is created, and conflict rules become relevant.  

By using an analogy from formal sources of law, conflict rules could result 
from jurisprudence,8 national legislation, international treaties, or public 
administrative decisions. However, neither legislation, treaties, nor jurispru-
dence come into existence spontaneously; they have to be made. Lawmaking is 
the legislature’s responsibility, and jurisprudence is developed by the 
judicature. Practice has shown that it is not only a theoretical hypothesis that 
political and juridical power holders could frustrate the development of conflict 
rules. This situation precedes the description of the possible effects conflict 
rules can have. Hoekema states – although without giving a concrete example – 
that when conflict rules are not applied (scenario II), ‘the process of 
interlegality remains unchanged’ in comparison to a situation of real legal 
pluralism. Mutatis mutandis, one could suggest that the same occurs when 
conflict rules have never been developed (scenario III). However, the next two 
sections of this article aim to demonstrate that such is not the case, at least not 
in Ecuador. As soon as customary law was recognized constitutionally, the 
effects on the process of interlegality were irreversible. Whether or not conflict 
rules had been developed did not seem to be of any relevance. 

Legal Pluralism in Ecuador 

From the colonial period on, customary law has coexisted along with national 
law in Ecuador. This real legal pluralism has been dealt with politically in 
different ways. During colonialism a segregationist model was used, which was 
replaced by an assimilationist model, and later by an integrationist model. In all 
these models, the indigenous people were subordinate to the Spanish and 
mestizo population. It was only until the end of the twentieth century, when led 
by the indigenous movement CONAIE,9 that the first steps towards a situation 
of formal legal pluralism were made. As soon as customary law was recognized 
formally, the possibility of a conflict was created. In order to accompany the 

                                                            
 

7  Anthony Allot (1975: 154) did the same. In international private law, conflict rules 
determine which country’s law is applicable to specific relations. 

8  Jurisprudence, or case law, has two different meanings. Firstly, it has an abstract, 
general meaning: a judgement or verdict. Secondly, it has the meaning of formal 
rules which are established by the outcome of former cases, rather then by 
legislation. When used in this study, the terms refer to this second meaning. 

9  CONAIE: Consejo de Coordinación de las Nacionalidades Indígenas del Ecuador – 
the Confederation of Indigenous Nationalities of Ecuador.  
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coexistence of two legal orders, and to deal with such conflicts, conflict rules 
had to be developed. It will be shown that neither national law, nor jurispru-
dence have provided such conflict rules in Ecuador so far. 

At the time the Spanish Crown colonized Latin America, it introduced 
Spanish law straightaway. However, customary law kept on in practice. The 
Spanish Crown introduced special legislation that separated the indigenous 
people – ‘indios’ as they were called – legally as well as administratively from 
the Spanish people. These legally separated worlds were called Repúblicas. In 
fact two classes – following the European medieval class-ridden society – were 
designed: República de Españoles (Spanish class) and the República de Indios 
(Indian class). It should be kept in mind that this was just a legal divide, not an 
ethnical one. Anyone who lived in this legally and administratively separated 
latter República was considered an ‘indio’; it did not matter if he or she was 
mestizo or even if he or she was of Spanish descent. Within the República de 
Indios, some local cases of conflict management were left in the care of the 
indios, other cases had to be handed over to the Spanish authorities. The 
recognition of customary law was limited to a sphere that did not contradict the 
‘divine and human law’ and did not affect the official religion or the colonial 
economic and political order either (Ouweneel and Hoekstra 1993: 112; 
Yrigoyen 2000: 204).10  

This segregationist model was replaced by an assimilationist model from 
1830 on, when the new independent Republic of Ecuador aimed at formally 
sweeping away the ‘indigenous world’. Customary law became illegal because 
the state strongly supported legal monism. In this model the state represents 
‘one sole nation’, meaning one people, one culture, and one normative system 
(Yrigoyen 2000: 206-207). However, customary law continued to be practised, 
so the situation of real legal pluralism kept on existing. Partly, this was the 
result of a weak state control, especially in remote areas, and partly this was 
because Indians still felt being marginalized. From that point of view, the use of 
customary law can be understood as a counter-hegemonic strategy, used to 
protect their limited and conditional autonomy (Merry 1988: 878; Sieder 1998: 
105; Yrigoyen 2000: 204). From the decade of the 1920s, the integrationist 
model came into fashion. Because of strong demands for land and other claims, 
in combination with the emergence of the leftist, intellectual indigenista 
movement, politics became aware of, and became interested in, ‘indigenous 
issues’. This all led to legal land reforms aimed at supporting communal land 
tenure,11 and to some legal liberalizations, concerning ‘traditional’ clothing and 

                                                            
 

10  At the same time, the indigenous people could make use of the formal legislation. 
Spanish colonialism, which was characterised by a strong juridical formalism, 
assigned all inhabitants certain privileges. This formalistic view allowed indigenous 
people to use Spanish legislation in cases of disputes or conflicts just like anyone 
else, and so they did as the occasion arose (Baud 1993: 190). Even then, the 
possibility of ‘forum shopping’ existed. 

11  The 1937 Ley de Comunidades Indígenas y Montuvias (usually abbreviated in Ley 
de Comunas) increased possibilities for (indigenous) communal land tenure. Land 
reforms of 1964 and 1973 enhanced this (Becker 1999; Yashar 2005: 85-151). 
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language. The land reforms also created a space in which indigenous commun-
ities could secure more local autonomy to sustain and strengthen customary law 
(Lyons 2001: 24; Yashar 2005: 95). Still, the integrationist model supported 
juridical monism, thus limiting the recognition of legal pluralism (Yrigoyen 
2000: 208). 

From a situation of real legal pluralism, the country legally transformed into 
a situation of formal legal pluralism mainly because of the involvement of the 
indigenous movement CONAIE. With the emergence of the CONAIE,12 the 
indigenous struggle for equal rights really began. Despite political promises, 
still at the end of the 1980s practically nothing had changed. As a result, the 
CONAIE decided to stage serious protests. What began with hunger strikes and 
peaceful protest marches, culminated in June 1990 in a Levantamiento 
Nacional Indígena (Indian Uprising), with a ten days’ violation of public order, 
the occupation of churches, and strategic roadblocks, and led in April 1992 – 
during the year of celebrations of 500 years ‘discovery’ of the continent by 
Columbus – to a two-week protest march of thousands of indigenous activists, 
both from the Amazon and from the highlands, to the country’s capital Quito. 
In 1996 the CONAIE entered electoral politics,13 and this resulted in May 1998 
in a new Constitution, in which, among other things, customary law formally 
was recognized.  

Almost at the same time, in April 1998, Ecuador ratified the ILO 
Convention 169.14 The ILO Convention 169 is an important international de-
claration concerning indigenous peoples rights, because for a long time this was 
the only statutory document concerning the rights of indigenous peoples (with 
the tell-tale final ‘s’) The convention states that rights for the indigenous 
peoples to land and natural resources are recognized as central for their material 
and cultural survival. In addition, indigenous peoples should be entitled to 
exercise control over, and manage their own institutions, ways of life and 
economic development in order to maintain and develop their identities, 
languages and religions, within the framework of the states in which they live. 
It obliges states to respect customary law as long as it does not contradict 
human rights. In practice, most states add to this that customary law should not 
contradict with national law. 

Developments in Ecuador do not stand alone. Over the past two decades or 
so new constitutions have been proclaimed, and the ILO Convention 169 has 

                                                            
 

12  This national indigenous movement was founded in 1986, but has its origin in 
significant regional federations: the ECUARUNARI (Ecuador Runacunapac 
Riccharimui; Confederación de los Pueblos de Nacionalidad Kichwa del Ecuador – 
‘awakening of the Ecuadorian Indian’; Confederation of the People of the Quichua 
Nationality) of the Andes, and the CONFENAIE (Confederación de Nacionalidades 
Indígenas de la Amazonia Ecuatoriana – Confederation of Indigenous Nationalities 
of the Ecuadorian Amazon) of the Amazon. 

13  CONAIE formed part of a national coalition, the MUPP-NP (Movimiento de Unidad 
Plurinacional Pachakutik Nuevo País – Pachakutik Party). 

14  ILO Convention 169: the International Labour Organization’s (ILO) Indigenous and 
Tribal Peoples Convention (No. 169 of 1989).  
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been ratified in a series of Latin American countries;15 all of them acknow-
ledging the cultural and ethnic diversity or the pluri-cultural and multi-ethnic 
character of Latin American states This development is undoubtedly related to 
a renewed vigour and increased visibility of indigenous peoples’ movements. 
So, not only Ecuador, but most of the continent embraces step by step the 
situation of formal legal pluralism. However, the CONAIE has been considered 
as one of the most influential and strongest indigenous movements in Latin 
America. And, although it is doubtful whether it still is (Baud 2007), the 
constitutional changes it achieved are considered among the most sweeping in 
the region (Andolina 2003: 724). The relevant articles of this new Constitution 
read as follows: 

Article 1, section 1: Ecuador is a social State of law, sovereign, unitary, indepen-
dent, democratic, pluri-cultural and multi-ethnic [translation Raquel Yrigoyen 
(2000: 220)]. 

Article 83: The indigenous peoples, who call themselves nationalities from an 
ancestral race, blacks and afro-Ecuadorians, form part of the Ecuadorian state, which 
is unique and indivisible [translation MST]. 

Article 84: The state recognizes and guarantees, with respect to the public order and 
to human rights, as an exception to this Constitution and other legislation, the 
following group rights: .. [translation MST]. 

Article 191, section 4: The authorities of the indigenous peoples shall exercise the 
functions of justice [and, RY] apply their own norms and procedures for the solution 
of internal conflicts, in accordance with their customs or customary law, as long as 
they are not contrary to the Constitution and the laws. The law shall make such 
functions compatible with the national system [translation Raquel Yrigoyen (2000: 
220)]. 

In pursuit of article 191, section 4, last sentence, of the Constitution, two 
serious initiatives have been taken to develop legislation to make customary 
law compatible with national law. However, neither of these attempts suc-
ceeded. In September 1998, almost directly after the new constitution became 
effective, the CONAIE started a project that aimed at coordinating and har-
monizing differences between customary law internally, as well as between 
customary law and national law. This resulted in a bill called Ley de Ejercicio 
de los Derechos Colectivos de los Pueblos Indígenas, that was presented at the 
National Congress, which after lengthy negotiations decided to hand the final 
text over to the president. According to legislation-making rules, the president 

                                                            
 

15  Constitutions have been proclaimed in: Argentina (1994), Bolivia (1994), Brazil 
(1988), Colombia (1991), Costa Rica (1977), Ecuador (1998), Guatemala (1985), 
Nicaragua (1986), Panama (1972 and 1983), Paraguay (1992), Peru (1993), Mexico 
(1992). Chili modified its Ley Indígena in 1993 (Assies 2000: 3, note 2).  

  Twelve Latin American countries have ratified the ILO Convention 169: Mexico 
(1990), Bolivia (1991), Colombia (1991), Costa Rica (1993), Paraguay (1993), Peru 
(1994), Guatemala (1996), Honduras (1995), Ecuador (1998) Argentine (2000), 
Brazil (2002) and Venezuela (2002) (Assies 2000: 3, note 3). 
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could either approve the bill’s text completely, or he could partly or fully 
exercise his veto against it (García 2005: 155). Despite all the efforts taken, in 
less than three weeks time, Dr. Gustavo Noboa, president at that time, fully 
exercised his veto against CONAIE’s bill. In his article ‘El Estado del Arte del 
Derecho Indígena en Ecuador’ (2005), Fernando García provides a detailed 
critic with respect to this veto’s content. To put it shortly, the president’s 
arguments not only were inconsistent with the constitution, they also clearly 
showed his ethnocentrism. Because of that veto, further development of a pluri-
cultural and multi-ethnic state was frustrated considerably. After such a veto, 
the National Congress is only allowed to put this bill back on the legislative 
agenda after twelve months, with the approval of a minimal three-quarter 
majority. In practice, this meant the end of that bill. 

A second bill, the Ley de Compatibilización y de Distribución de 
Competencias en la Administración de Justicia, developed by the Universidad 
Andina Simón Bolívar, was dealt with similarly.16 After it had been presented 
to the National Congress, a special commission came up with a list of thirty 
shortcomings. As a result, this second bill was declared unlawful and consigned 
to the wastepaper basket.17 Just like in the case of the veto of Noboa, this bill’s 
treatment demonstrated the lack of legal space and political will to actively 
fulfil article 191, section 4, last sentence, of the Constitution (García 2005: 155-
156). Or, in other words, this is an example of political power holders 
frustrating the development of conflict rules.  

So, a tentative conclusion could be that legislation proved an unsuccessful 
way to design conflict rules in Ecuador’s recently obtained situation of formal 
legal pluralism. As explained before, this has not to be a severe frustration for 
the process of making the two legal systems compatible. After all, conflict rules 
could result from jurisprudence as well. However, no jurisprudence in the sense 
of conflict rules has been developed yet in Ecuador. In the last decade three 
potentially relevant lawsuits passed sentence, but besides jurisprudence in a 
general way they provided no formal rules. The first relevant lawsuit to be 
mentioned should be the case of Arco versus FIPSE.18 In April 1998, the 
Ecuadorian government permitted Arco Oriente Inc. to drill for oil in a specific 
part of the Amazon. Almost seventy percent of that area was inhabited by 
Shuar Indians, who were never consulted with regard to that permit. This led to 
legal action of the FIPSE against Arco, in which they lodged an appeal based 
on article 84 of the Constitution and on the ILO Convention 169. Initially, the 
Arco company refused to recognize the FIPSE as a subject of rights, but after a 

                                                            
 

16  A draft of this bill was published as well in Justicia Indígena en el Ecuador 
(Trujillo, 2001) as in Justicia Indígena: Aportes para un debate (Salgado, 2002). 
Both studies discuss and comment on the draft bill.  

17  This bill has been commented upon by Willem Assies in ‘Indian Justice in the 
Andes: Re-rooting or Re-routing?’ (2003: 179-181) and by André Hoekema in ‘A 
New Beginning of Law among Indigenous Peoples: Observations by a Legal 
Anthropologist’ (2003: 213-216). 

18  FIPSE: Federación Independiente del Pueblo Shuar del Ecuador – Independent 
Federation of the Ecuadorian Shuar People. 
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verdict on September 8, 1999, which was confirmed by the Tribunal 
Constitutional on March 16, 2000, they had to. In a special resolution,19 the 
FIPSE was given permission to represent the indigenous population involved, 
as was in accordance with the ILO Convention 169.  

A second lawsuit concerned the inhabitants of the Maca Chico community, 
who were accused of having stolen the image of el Señor de Maca (the saint 
Maca) from a Catholic church in the neighbouring parish Poaló. It all happened 
during Mardi Gras in 2004. True to tradition, indigenous community members 
from Maca Chico visited the church of the peasant community of Poaló, they 
lifted the image of the saint Maca and carried it to their own village. This had 
been done so for years; the image was supposed to be kept a couple of weeks, 
before being returned in procession to Poaló again. This time, however, things 
went differently. The people of Maca Chico refused to return the image of the 
saint Maca to the parish of Poaló. This culminated in a massive fight between 
the two villages, in which at least six people got seriously injured and which 
resulted in the death of a sixty-five year old Maca Chico inhabitant a couple of 
days later. Nevertheless, the image was not returned. That is why the people of 
Poaló went to court, accusing the Maca Chico people of theft. During trial 
numerous witnesses were heard and many historical sources were used. The 
latter evidence showed that, already since the eighteenth century, the 
indigenous people of Maca Chico had been asking for restoration. Finally, the 
judge decided that based on – among other considerations – article 84, section 
4, of the Constitution, it was a fundamental right of this community to protect 
their cultural inheritance, and therefore he decided that the plea for theft was 
unfounded. 

Although the Arco versus FIPSE case as well as the saint Maca case 
provided interesting jurisprudence, both cases had not been about a conflict 
between two legal systems, and therefore they did not provide any conflict rule. 
By contrast, a third lawsuit – the La Cocha murder case – did have the potential 
of providing such a conflict rule. Until now, it is the only lawsuit in which a 
judge legally recognized and confirmed a verdict of an indigenous authority, by 
using the appropriate constitutional regulations. However, as will be shown in 
the next section, because of interference of the Court of Justice, this precedent 
was not established.  

The Case Study 

It all started with a fight during a party that got out of hand. At the end of April 
2002, in the La Cocha community, in the Zumbahua parish in Cotopaxi 
province, a crowd was gathered at one of the houses to celebrate a child’s 
baptism. At half past ten in the evening, four men got into an argument. It was 
said that the argument was about some gossip. At first they seemed to make up, 
but as the evening progressed, and they began to drink heavily, their fight 
continued. Three of them attacked the fourth with a screwdriver, a pipe and a 
                                                            

 
19  Resolución 247-RA-00-IS, Caso 994-99-RA.  
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rock and kept on hitting until their victim became unconscious. Although the 
badly wounded man was brought to hospital immediately, he died within 
twenty-four hours from the effects of this beating.20 

Obviously, the death of a fellow-citizen had its impact on the social 
harmony in La Cocha. That is why almost immediately the cabildo (village 
counsel) assembled to meet. Because they were convinced that this was a 
domestic affair, and therefore part of their jurisdiction, they decided to come 
into action. Their first activity was to run the three men in and to lock them up. 
Subsequently, the cabildo arranged a meeting with the other thirteen 
communities of the parish and decided that the three detainees should not be 
handed over to state authorities, but they would be adjudicated in conformity 
with customary law. They also decided that the widow had to be compensated 
for the loss of her husband. Having made those decisions, the Asamblea 
General (a meeting of several cabildos together) was called together, only 
fifteen days after the fatal fight at the party. At the La Cocha plaza, in the 
presence of almost five thousand Indians, the three accused were found guilty 
of murder. They got ‘punished’ in accordance with local customary law. Firstly 
they were given the advice never again to act like they had and they had to 
apologize in public. The next sanction was that they had to pay a penalty of six 
thousand dollars to the widow. Then they were whipped thirteen times, were 
purified with stinging nettle and ice-cold water, and finally they were expelled 
from the village for several years. According to the majority of all who were 
present justice had been done. Everything was put down in writing in a so-
called Acta, and signed by all persons concerned. With that, the case was 
closed, and social harmony was restored (García 2005: 2-3; Tibán and Ilaquiche 
2004: 60-68).  

It is this particular Acta that provides some excellent examples of what 
interlegality is.21 Firstly, the Acta is written – in Spanish. As Hoekema (2004: 
18-24) already showed, such an Acta resembles a written sentencing of a formal 
court. When the fulfilment of this judgement is called into question, the parties 
involved will rather rely on what is written down than consult, for instance, the 
elders and their memory. Secondly, the Acta refers to the ‘carácter penal’ 
(nature of a criminal act) of the conflict, which is remarkable. After all, 
criminal law as a subdivision of the administration of justice does not go 
together with the holistic character of customary law. Finally, the Acta makes 
explicit reference to the articles 1, 83, 84 and 191 of the Constitution. 
Furthermore, it also mentions ‘los procedimientos del debido proceso’, which 
means the right to a fair trial or due process, by which the Acta implicitly refers 

                                                            
 

20  Caso 43-2002 Juzgado Tercero de lo Penal de Cotopaxi, exhibit 18: testimony of 
one of the attendants at the party. 

21  Source: handwritten Acta compromiso de indemnización, of which a copy was filed 
as exhibit 72-74 in the dossier of Caso 43-2002. A typed version of this Acta can be 
found in Pluralismo jurídico y administración de justicia indígena en Ecuador: 
estudio de caso (2004: 68-72) by Raúl Ilaquiche. 
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to the universal human rights. These are examples of interlegality in a situation 
of formal legal pluralism.  

Mainly because of a nationwide broadcasted short commentary on the 
indigenous lawsuit in La Cocha, it became known nationally. Shame was cried 
over it by the broader public and the media.22 This forced the public prosecutor 
of the Cotopaxi province to start a criminal prosecution. That same week, the 
public prosecutor started his own investigation. From the first moment on, it 
was perfectly clear that he would not take it lying down. So, he began to collect 
testimonies, he started to produce evidence, and he even decided to exhume the 
body to determine the exact cause of death. As soon as he was convinced that 
he had gathered enough evidence, he went to the criminal judge in the Cotopaxi 
province. This judge was impressed by the public prosecutor’s preliminary 
work, and therefore he decided on a formal judicial inquiry. The preparatory 
court investigation file grew, and when, at the end of August, sufficient 
evidence had been produced, a meeting of the court was set on September 9, 
2002. The three accused had to fear sixteen years of imprisonment. By chance, 
the judge involved was absent that particular day, so this case was taken over 
by his colleague. This second judge seemed to be much less convinced of the 
evidence and changed the approach. In his opinion, a constitutionally 
recognized indigenous authority had, with regard to their customary law, 
already pronounced judgement. Among other arguments, this judge based his 
conclusion on article 191 of the Constitution and on the ILO Convention 169. 
To the public prosecutor’s utter amazement, the judge argued that, according to 
the ne bis in idem rule, he was not competent to adjudicate this particular 
criminal case. Therefore he declared the public prosecutor’s investigation 
invalid. 

A couple of days later, the public prosecutor wrote to the court that he 
would not accept the judge’s verdict and that he would lodge an appeal at the 
Court of Justice of Cotopaxi. He also wrote that he considered it unacceptable 
that ‘ancestral practices’ were performed in a ‘civilized’ society.23 In the 
meantime, the indigenous authorities of the Cotopaxi province were informed 
about this official protest of the public prosecutor and decided to get involved. 
In a letter to the Court of Justice they pleaded that the verdict should be 
upheld.24 The indigenous authorities – just like the judge had done – referred to 
article 191, section 4, of the Constitution as well as to the ILO Convention 169, 
but they also referred to articles 1, 83 and 84 of the Constitution. Their letter 
can be seen as an elaboration of the implicit and explicit references in the Acta 
to the Constitution and the universal human rights. The handwritten Acta – 
which until then had not been published – was attached as piece of evidence to 
the letter. Nevertheless, their plea was of no avail, because on September 27, 

                                                            
 

22  See for instance two newspaper articles: ‘La Cocha quiere aumentar el castigo en 
caso de muerte’ (Comercio 2002a), and ‘No hay confianza en la ley’ (Comercio 
2002b). 

23  Caso 43-2002 Juzgado Tercero de lo Penal de Cotopaxi, exhibit 64-65.  
24  Caso 43-2002 Juzgado Tercero de lo Penal de Cotopaxi, exhibit 66-71. 
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2002, the Court of Justice decided to follow the public prosecutor’s appeal, and 
subsequently the Court of Justice referred the case back to the same court of 
first instance. By pointing out that in its view the first judge’s verdict had not 
been based on proper procedural grounds, the Court of Justice showed that 
juridical power holders are capable of frustrating the development of conflict 
rules.  

That is how the first judge received a second chance to adjudicate the La 
Cocha murder case. A month later, he declared the three accused guilty and he 
convicted them to imprisonment according to article 450 of the Código Penal 
(Criminal Code). On their part, the three accused and their lawyers, lodged an 
appeal at the Court of Justice against the judge’s verdict. So, they all met again, 
but the lawyers’ attempts were of no avail, because the Court of Justice 
confirmed its earlier decision.25 At this court session also fifty police officers 
were present because ‘los indios son un peligro’ (‘Indians are dangerous’), as 
one of them explained (Tibán and Ilaquiche 2004: 67-68). At the end, the 
defence team decided to make no further efforts and let the case rest. However, 
the strong arm of the law did not succeed to imprison the three condemned 
men, because they never were caught and brought in, in a juridically proper 
way. Meanwhile, two of these men have returned to the parish of Zumbahua. 
They have rehabilitated themselves and nowadays they offer the widow and her 
children (economic) assistance, as was agreed at the indigenous lawsuit and 
recorded in the Acta.  

One could conclude that the judge who declared the public prosecutor’s 
investigation invalid on the basis of the ne bis in idem rule, provided unique 
jurisprudence from the perspective of developing conflict rules. He decided that 
the customary lawsuit formed part of the constitutional legal pluralism and that 
the preliminary investigation never should have taken place. Despite the public 
prosecutor’s appeal, the Superior Court’s decision, and the conviction of the 
three accused, jurisprudence was developed in an abstract, general way. 
Further, it could be argued that with the Superior Court’s decision a conflict 
rule had been developed, namely: customary law is not to be applied in case of 
a homicide; in such a case one should apply the national law. But that is not 
what the Superior Court concluded. It just stated – in so many words – that 
local decisions must ‘not contradict the Constitution and laws’ (see article 191, 
section 4 of the Constitution).26 If this is taking literally, the recognition of 
customary would only be rhetorical. And that could never have been the 
intention of article 191 of the Constitution, considering its section 4, last 
sentence. Conflict rules are meant to define the scope and limits of indigenous 
jurisdiction, as well as the procedures to solve conflicts over that jurisdiction. 
Because such a motivation lacked, I argue that no jurisprudence in the sense of 
conflict rules was developed. Without such conflict rules, it is not possible to 

                                                            
 

25  Caso 43-2002 Juzgado Tercero de lo Penal de Cotopaxi, exhibit 88-90.  
26  Actually, the reference to the Constitution was a minor part of the Court’s complete 

motivation. The major part concerned references to the Code of Criminal Procedure, 
arguing that the first judge’s verdict was a procedural mistake. 
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analyze which of Hoekema’s scenarios applies to the Ecuadorian present-day 
legal situation: do these conflict rules provide more or better opportunities for 
the survival of customary law, or are they a threat to its survival. However, it is 
interesting to analyze the processes of interlegality given this specific situation 
of formal legal pluralism without accompanying conflict rules. The situation of 
lacking conflict rules did not prevent the indigenous leaders and their advisors 
to incorporate elements of national law into their own customary proceedings. 
Examples of the written Acta and the reference to the ‘carácter penal’, date 
from the earlier time of real legal pluralism. However, the explicit and implicit 
reference to the Constitution and the universal human rights provide examples 
of incorporated elements of national law the present-day situation of formal 
legal pluralism.  

Concluding Remarks 

‘This case leads me to just one conclusion: customary law conquered national 
law’, concluded the judge who in first instance declared the public prosecutor’s 
investigation invalid, in an interview I had with him. Because the indigenous 
lawsuit’s aim was to restore social harmony in the La Cocha community, and 
since two of the three perpetrators finally have been rehabilitated, one could 
agree with the judge’s conclusion. On the other hand, from a legal point of 
view, considering the contemporary state of formal legal pluralism in Ecuador, 
or more specifically, considering the development of conflict rules, this case 
rather seems a pyrrhic victory.  

However, the tough process of transformation after the constitutional 
changes plus the La Cocha murder case, offer two interesting perspectives. 
Firstly, the pace of the transformation process in a fresh situation of formal 
legal pluralism is limited. This is common knowledge, but the pace is so slow, 
that neither legislation, nor jurisprudence have provided any conflict rules yet. 
Two initiatives on new legislation have been taken, but neither of them 
succeeded. Also, three potentially relevant lawsuits did not provide any conflict 
rules. This leads to what I will call an ‘interim’: a situation of formal legal 
pluralism, but without conflict rules. It is very likely that such an ‘interim’ will 
change over time, and that as soon as conflict rules are developed one of the 
two scenarios – the conflict rules are being applied (I) or they are not (II) – will 
occur. However, this specific period of an interim (scenario III) has not been 
addressed by Hoekema. Although this article only concerns Ecuador, I do think 
that in comparable situations a similar interim could occur. After all, the situ-
ation of formal legal pluralism is for instance created when a new constitution 
becomes effective. Such a constitution probably will not contain extended 
coordinating rules. Those accompanying conflict rules have to be developed, 
through legislation or through jurisprudence, but none of them come into 
existence spontaneously. That is why an interim is very likely to occur when a 
situation of formal legal pluralism comes into being.  

Secondly, the La Cocha murder case shows that during such an interim, 
processes of interlegality continue, though differently from the preceding 
period. This too is a supplement to Hoekema’s argumentation. In his elabor-
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ation on the process of interlegality, Hoekema explains that in a situation in 
which conflict rules are applied (scenario I), two possible variants are con-
ceivable. Firstly it could have a flywheel effect on the process of interlegality, 
or secondly, it could mean a serious threat for the survival of customary law. 
However, in a situation in which the conflict rules are not applied (scenario II), 
the process of interlegality remains unchanged in comparison to a situation of 
real legal pluralism. In line with these possible developments, the La Cocha 
murder case shows what happens to the process of interlegality during an 
interim. It proves that in the contemporary Ecuadorian situation of formal legal 
pluralism without conflict rules (scenario III), the process of interlegality is 
affected expressly by considerations of the Constitution and the ILO 
Convention 169. In other words, the process of interlegality puts pressure on 
national law to hurry up in developing conflict rules. And that is why this 
process differs from the preceding period of real legal pluralism.  

These two observations lead to this article’s conclusion that Hoekema’s 
elaboration on the process of interlegality requires some adaptations. I suggest 
to reformulate it as follows. With the creation of a situation of formal legal 
pluralism, potential conflicts are created immediately. Most likely, conflict 
rules that should cope with these conflicts do not come into being quickly; after 
all, the pace of transformation is slow. In such an ‘interim’ the process of 
interlegality continues, whether or not unchanged in comparison to a situation 
of real legal pluralism. A change from the preceding period could be that 
bottom-up pressure is put on the development of conflict rules. As soon as 
these conflict rules exist, two scenarios could occur: conflict rules are being 
applied or they are not. If not, the process of interlegality remains unchanged in 
comparison to a situation of real legal pluralism. If they are applied, two 
variants are conceivable: it could have a flywheel effect on the process of 
interlegality, or it could mean a serious threat for the survival of customary law.  
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‘It’s Not Just a Good Idea, it’s The Law’. The Significance 
of Halacha as Experienced by Hasidic Women in Antwerp 

Joke Kusters1 

‘This book of the Torah shall not leave your mouth; 
you shall meditate therein day and night, in order that 
you observe to do all that is written in it, for then will 
you succeed in all your ways and then will you 
prosper’2.   

Introduction: The Correlation between Jewish Identity and Jewish Law 

Throughout the ages, Jewish identity has proven to rely on a very powerful 
core: the law. For thousands of years, the Jews have dwelled, dispersed all over 
the world, always a minority in an often hostile environment. And still the 
Jewish people remains one people. Up to this day there is something distinctive 
about being a Jew, in spite of many internal differences. Jewish identity is 
persistent, and the Halacha, Jewish law, has a significant role to play in this.  

Judaism essentially goes back to the rules inscribed in the Old Testament, 
the Torah. Ultimately, the Jewish law originated from the Holy Covenant 
between G-d3 and His people. According to the central myth of Judaism, this 
Covenant was created during the Exodus out of Egypt, when G-d revealed the 
Torah to Mozes at Mount Sinai.4 As the Chosen People, the Jews received the 
Torah and upon its commandment rests the duty to observe it.5 When that 
condition has been met, G-d will take care of His people and bring them to the 
Promised Land, the land of milk and honey.6 The Holy Covenant implies a 

                                                            
 

1  During the course of this research, the author was affiliated with the University of 
Antwerp (Belgium) as well as with Cardozo School of Law (New York). Many 
many thanks to Bram Goetschalckx for his infallible help and the plentitude of his 
insightful comments. 

2  Joshua 1:28. 
3  The naming of G-d is a very precarious matter in the Jewish tradition. Strictly 

speaking the omission of the vowels is only necessary in Hebrew, but the practice is 
generally followed in other languages as a sign of respect. 

4  Exodus 19:20. 
5  Deuteronomium 7:6 (‘For you are a people holy to the Lord your G-d. The Lord 

your G-d has chosen you out of all the peoples on the face of the earth to be His 
people, His treasured possession.’). Cf. Dorff and Rosett 1988: 82-93; Cover 1988a. 

6  Deuteronomium 6:4. 
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mutual exchange of rights and duties,7 and it is this agreement that lies at the 
foundation of the subservience to the law8 that binds present and future 
generations of Jews to their G-d.9 In it is entailed a special destiny for the 
Jewish people. Every Jew himself or herself has to realize that destiny in part 
by living according to the norms in the Halacha. In Deuteronomium, Mozes 
urges the Israelites again: ‘Walk in all the way that the Lord your G-d has 
commanded you, so that you may live and prosper and prolong your days in the 
land that you will possess’.10 Precisely the Halacha shows this way – the 
Hebrew name for the Jewish law is: ‘the road to be walked’. The Halacha 
shows the righteous path, the road one has to travel in order to realize one’s 
destiny as a Jew. It is significant that the destiny set forth by the Halacha is 
exclusive in nature: it is binding only upon Jews, while non-Jews are not bound 
by its commandments.11 The Torah truly sets the Jews apart. 

Since the passing of the Ten Commandments at Mount Sinai, the 
development of Jewish identity and Jewish law went hand in hand. From that 
time on, these elementary rules developed into a vast body of jurisprudence. 
Over time, the canon of this jurisprudence became to fulfill a central role in the 
Jewish experience. Especially after the exile from Babylonia, the Jewish laws 
and their interpretation began to serve as a marker of Jewish identity. With the 
Diaspora as a given, the Jews were being dispersed all over the world and, not 
having a nation of their own, needed a distinctive feature that would bind them 
as one people. It was in the Halacha that they found the answer and it, since 
then, served as the vital gatekeeper of Jewish identity. 

The idea that Halacha plays an important role in Judaism is a well known 
feature. In the theoretical discourse, however, it does not become clear how this 
affects the daily lives of the people that abide by these laws. And it certainly 
does not make explicit how the obedience to religious law affects the way these 
people position themselves (differently) in society. In my anthropological Ph.D. 
research,12 I surveyed the way in which Halacha, through the mitswot (religious 
                                                            

 
7  Cf. Nehemia 10.  
8  The Bible mentions several other reasons to obey the law besides the Covenant: 

social reasons, love of G- d, His punishment or rewards, etc. See Dorff and Rosett 
1988: 93-109. The Covenant however is the core foundation of the obligation to 
follow the Holy laws, see eg Faur 1968; Hartman 1997. See also Marshall 1993. 

9  Cf. Deuteronomium 29:14: ‘I am making this covenant, with its oath, not only with 
you who are standing here with us today in the presence of the LORD our God but 
also with those who are not here today.’ 

10  Deuteronomium 5:33. 
11  To the gentiles (non-Jews) only the seven noachite laws apply, see Novak 1983; 

Stone 1991.  
12  This article presents a selective account of the results of the Ph.D. research I under-

took at the University of Antwerp, entitled Rechsthandhaving van de joodse ge-
meenschap van Antwerpen. Een rechtsantropologische studie naar de duale norm-
beleving van de joods-orthodoxe vrouw van Antwerpen, Universiteit Antwerpen 
Faculteit Rechtsgeleerdheid, 2008, 379 p. [translation: Dispute Settlement within the 
Jewish Communities of Antwerp. A Legal Anthropological Study of the Dual 
Normativity as Experienced by the Orthodox Jewish Woman of Antwerp]. 
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obligations and prohibitions), defines Jewish women and how this affects their 
perception of state law. By taking the perception of the orthodox women as the 
point of departure, it becomes possible to gain insight not only in the way in 
which they perceive both religious and state law, but also in the way in which 
they experience and deal with the co-existence of the two normative orders. In 
the limited scope of this article I will focus mainly on three aspects of this 
perception, firstly the importance of Halacha as experienced in the daily lives13 
of the Jewish Orthodox woman, secondly their explicit views on state law and 
thirdly certain aspects of the co-existence of the two legal orders. 

In the course of my studies, I realized that two general (mis)conceptions 
about Halacha need to be addressed. The first one, and this assumption applies 
to religious law in general, is that Jewish law is believed to adhere strictly to 
the domain of the ‘Sacred’, and that it hardly ever surpasses these boundaries. 
The assumption is most obvious in the political and legal doctrine of the 
separation between church and state: the domain of law is considered to be 
exclusively secular, while the religious is referred to the sphere of the private. 

The second and related assumption is that Halacha is a predominantly male 
issue and of minor importance to women. Whereas the women’s role is limited 
to the private domain of domestic affairs, law is part of the public sphere of 
business and community politics in which Jewish men are engaged. This vision 
is also part of the feminist critique of Orthodox Judaism, and puts Halacha in 
stark opposition to the lives of Jewish women.  

True, most of the norms do relate to men’s issues and the normative stance 
of Halachic Judaism is male. However, this does not imply that Halacha has 
little relevance to women or that the women in Antwerp lead a non-Halachic 
life.14 Quite to the contrary, one of the most apparent findings of my research 
among strictly orthodox Jewish women in Antwerp, is the profound centrality 
of law within the Jewish religion – also for women. What is more, not only 
does Halacha carry a major importance for women, the research also showed 
that its ramifications are felt way beyond the ritual realm, thus challenging the 
first presupposition. Since this religious law is vital in the religious experience 
and because of its centrality in Jewish identity, Halacha shapes the Jewish con-
sciousness, also the legal consciousness15 which is why it carries reminiscences 
on the obedience of state law. As such, both of the former dichotomies need to 
be adjusted because they were countered when confronted with the experience 
of the women themselves.  

Anthropological Approach 

The anthropological approach is vital to this research, because it is only in the 
‘emic’ or internal perspective of anthropology that we find ways to incorporate 

                                                            
 

13  As to the importance of the study of the daily life in legal anthropology, see e.g. 
Sarat and Kearns 1993; Ewick and Silbey 1998.  

14  Cf. Sered 1996.  
15  As in Merry 1990: 5.  
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the subjective experience of law. Clearly, this research does not conceptualize 
law as emanating exclusively from the state. Instead, it draws upon the idea of 
law as nomos, the idea of law as a normative space which we inhabit as it is 
developed in the work of Robert Cover.16 On Cover’s account, the rules and 
institutions of state law are only the ‘paraphernalia’ of an underlying normative 
order within which individual lives are situated. The nomos, Cover explains, is 
created by a shared commitment to a particular justificatory narrative, the story 
a people tells about itself and in terms of which it justifies its practices. By 
shifting the focus to meaning and the processes of signification, this research 
identifies with the paradigm of anthropology of law and its constitutive 
perspective17 on law, where ‘law’s effects are seen in meaning and self-
understanding rather than in the results of sanctions’.18 Thus also in legal 
anthropology it holds that, ‘while doing ethnography, the main question is how 
people construe meaning to certain events and activities’.19 The object of my 
research is therefore the legal consciousness of orthodox Jewish woman, a 
concept ‘used to refer to ways in which people make sense of law and legal 
institutions, that is, the understanding which give meaning to people’s 
experiences and actions’20 or, more simply, the way in which people habitually 
use and understand law.21 

In general, the Jewish communities in Antwerp keep much to themselves, 
so in my quest for an internal perspective I encountered some practical 
difficulties. Initially drawn to the actual workings of the bet din, this central 
aspect of the rabbinical jurisdiction soon turned out to be out of bounds for a 
non-Jewish woman. This institutionalized domain of the law, its public sphere, 
is mainly dealt with by men, which creates a number of practical problems. 
First of all, there are laws regulating the interaction between men and women 
which state that a man is not supposed to be in a closed room with a woman 
other than his wife. Secondly, a purely scholarly interest in the Halacha, a 
query detached from the actual praxis of Judaism by an ‘outsider’, is seen as 
something inappropriate. The whole point of internal dispute settlement is 
precisely that the Jewish community does not like to hang its dirty laundry in 
the streets. Quite often, the matters discussed are of a very delicate and personal 
nature and are dealt with in discretion. (At one time, I thought I could 
accomplish a fundamental breakthrough. I got hold of a printed version of a 
collection of psak din, the official verdicts of one of the batei din. As I had 

                                                            
 

16  Cover 1988b. 
17  Sarat and Kearns 1993a. 
18  Sarat and Kearns 1993a: 27, 29, quoting Geertz: ‘Our gaze focuses on meaning, on 

the ways [people] make sense of what they do (…) by setting it within larger frames 
of signification, and how they keep those larger frames in place or try to, by 
organizing what they do in terms of them’ (Geertz 1983: 232). 

19  Cf. Parnell 2002: 34. 
20  Ewick and Silbey 1992; Weber 1947: 101-102. See also Ewick and Silbey 1998 

(especially Chapter 3. ‘The Social Construction of Legality’); Kidder 2002; Merry 
2006; Hirsch 2002. 

21  Merry 1990: 5. 
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already been studying Hebrew, I thought I should be able to translate it myself. 
But it appeared to be in Rashi, a purely written and drastically different version 
from the mainstream Hebrew for which I had no means of obtaining a 
translation.) 

These practical setbacks proved to be a blessing in disguise, as they led me 
to adopt a completely different and exciting approach. I decided to interview 
the Jewish women themselves and take their stories as a central point of 
departure instead. Although still an outsider, I could at least relate to these 
women as a woman. In the course of my research it furthermore became 
obvious that, to them, I was not so much an outsider, although I was never a 
practicing member of the Jewish communities. After finishing the interview, I 
usually asked whether the respondent might know other people willing to be 
interviewed and when they would then pick up the phone to call a friend, I 
always heard them refer to me as Jewish; ‘Yes don’t worry, she is Jewish’. As 
Jewish descent is defined matrilineal, and as my grandmother on my mother’s 
side is Jewish, I am Halachically Jewish. So also in dealing with the women, 
finding a way into conversation needs a proper pretext and research itself is not 
a satisfying aspiration for most of the members of this community. Although I 
never actively used my Jewish background, I never objected to the fact that the 
people I interviewed, did see it as a conditio sine qua non. 

The personal narratives of the Jewish orthodox women provide a positive 
counterweight to the androcentric Halachic legal texts.22 This way, the feminist 
critique of traditional text-oriented (and therefore male-oriented) studies of 
Jewish law is being accommodated.23 For the understanding of law as a nomos, 
a normative universe inhabited and experienced by men and women alike, it is 
essential to go beyond the domain of doctrinal analysis (and the doctrinal 
definition of a woman as a legal category). 

The focus on the subjective experience of norms, and the analysis of the 
way in which Halacha functions as a normative order that gives meaning to the 
day-to-day reality of individual lives, reveals a different dimension of legal 
pluralism.24 The question of legal pluralism is no longer only a matter of 
mapping out the different legal systems that are active in a particular field, but 
also of the way in which different normative orders are internalised and 
experienced by individual subjects.25 The individual is the locus of different, 
potentially conflicting legal orders. Therefore, the ethnographical interpretation 
of the way in which individuals deal with a situation of multiple applicable 
norms provides a more complete image of legal pluralism. Also in the heated 
debates on multi-culturalism today, I might add, an anthropological study of the 
                                                            

 
22  Abrams 1991: 976; Fleury-Steiner 2002: 573. 
23  Cf. MacKinnon 1987; Minow 1996: 25. 
24  The idea of law as a nomos goes against the monistic reasoning underlying the 

Western conception of law, which the last few decades has been elaborated upon 
extensively in the concept of legal pluralism: see e.g. Griffiths 1986; De Sousa 
Santos 1987; Merry 1988; Moore 1973; Petersen and Zahle 1995; Kleinhans and 
Mac Donald 1997; Tamanaha 2000; Sack, Wellman and Yasaki 1991; Cover 1988b. 

25  Cf. Kleinhans and Mac Donald 1997.  
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way in which individuals deal with a conflicting set of norms might prove to be 
a refreshing approach. 

In order to gain insight in the way in which Jewish women construe the 
meaning of Jewish law, I interviewed 15 Jewish orthodox women of Antwerp 
in a semi-structured set-up, which would allow the respondents to develop their 
own stories. The focus of these interviews was on the meaning these Jewish 
orthodox women attribute to the daily practice of the mitswot. Alongside these 
interviews, I acquainted myself with the daily workings of the Jewish 
communities of Antwerp from the inside, and I became involved with one 
family in particular. This family, which was so kind as to invite me in their 
midst to celebrate all the Jewish ‘Holy Days’, became part of my life in a more 
than professional way, they gave me a Jewish home to begin with. Although it 
did not make me identify myself with Jewish orthodoxy, it certainly did make 
the Jewish orthodox frame of mind more familiar to me. 

As such, it became possible for me to enrich the view of Jewish law that I 
found in the literature with a more personal account, as it is lived from day to 
day by orthodox Jewish women. Inevitably these two spheres are to be seen 
together since the experience of the women embodies the Jewish tradition and 
their understanding of law inevitably relates to the Talmudic legal tradition. 

The Legal Tradition of the Jews   

The tradition of the Jews is legal and religious at once. As a religious legal 
system, Halacha is exceptional for at least two reasons. First, it is unique for its 
vast field of application: it covers almost all the aspects of state law. Not only 
does it compete with state law substantially, it also administers its own system 
of dispute settlement. Amidst most of the orthodox Jewish communities, we 
see, in the margins of society, the functioning of a parallel legal sphere. Second, 
it is unique in that, as one of the oldest legal traditions of the world, it still 
applies to a large group of people up to this day. 

As to the scope of the Halacha, certain internal as well as external 
circumstances have enabled Halacha to prosper. The reason that Halacha has 
been able to develop such a wide range of application is partly historical. 
Because of the Diaspora the Jews were forced to live as a minority in a number 
host (and often hostile) countries. In a lot of these countries the Jews were 
considered to be a special minority and they were granted a certain degree of 
self-governance. Quite often, this included the autonomy to live and settle all 
their internal affairs according to the Jewish law. Obviously, this situation 
asked for Jewish institutions of dispute settlement and legal enforcement. In 
this way, the rabbinical courts have continued to exist exactly as they had in the 
old ages.26  

The fact that Jews have lived in such a condition of official legal autonomy 
for centuries has made them ‘a state within a state’ all over the world. Since 

                                                            
 

26  The judicial system of the Jews is, up to this day, inspired on the ancient model that 
existed during the times of the Second Temple (516 BCE-70 CE). 
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they could continue to thrive like that, Halacha was confronted with all sorts of 
different challenges. In ever-changing circumstances, the rabbinical authorities 
were forced to develop Halachic answers to diverse economical, political and 
social situations. Thus, Halacha expanded and deepened, constantly challenged 
by its non-Jewish surroundings. The growth of Halacha is therefore not solely 
indebted to internal Halachic features. The challenges that the particular 
situation of the Diaspora posed and the fact that the Jewish people were very 
often acknowledged as a separate nation within the nation-state, were also a 
contributing factor.  

One of the intrinsic features of Halacha that enabled this development is the 
centrality of Halacha in the religious practice. The relationship between the 
Jewish religious practice and Halacha is many-sided. The Halacha is not only 
the object of intensive study;27 it is also the channel through which one creates a 
communion with G-d. Trough the Halachic practice, an individual actively 
embodies the G-dly order. Orthodox Judaism can further be characterized as an 
orthopraxis: religiosity is expressed and experienced primarily through the 
daily practice of Halacha and not through belief. As such, the law is an all 
encompassing frame in which the most mundane of activities reflect the G-
dliness in this world. Within the whole of Halacha, the 613 mitswot or duties in 
particular define the daily religious practice. First and foremost, for men as well 
as for women, Jewish identity is a Holy obligation to learn and respect the 
various mitswot.28 But within the practice of the mitswot, there is a strict 
differentiation between the respective obligations of men and woman – the 
tasks of the woman being situated mainly in the private, domestic realm, while 
the tasks of the men are predominantly concerned with public and intellectual 
life. 

The one part of Halacha that gave the relationship between Halacha and the 
state law its most distinctive feature is the Halachic dictum, Dina de Malkhuta 
Dina, ‘The law of the kingdom is the law.’ According to this dictum, the Jewish 
communities, wherever they may settle, are obliged to abide by the laws of 
their host countries. Dina de Malkhuta Dina does not take away the obligation 
to abide by the Halacha – it is the Halacha from which the command to respect 
state law issues in the first place. This dictum has served as an invaluable 
source in finding ways to deal with the situation of Diaspora, whilst remaining 
faithful to Jewish Law and the Holy Covenant. It was Dina de Malkhuta Dina 
that showed the Jews in Diaspora the path that they should follow if they 
wanted to remain truthful to the Jewish tradition.  

The Talmudic legal tradition is, as mentioned before, unique for a second 
reason, i.e. the fact that it has been able to keep this ancient tradition as vibrant 
as it is, constantly rediscovering its contemporary relevance whilst remaining 

                                                            
 

27  One of the most important mitswot is the Talmud Tora, the duty incumbent on 
Jewish men to study the Torah.  

28  By giving the Jewish people the Torah, G-d set the Jewish people aside. The 
privilege lies in the duty of obeying Halacha and only the Jews were willing to 
accept the burden that came with it.  
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true to the core tradition.29 One particularly interesting example is found in 
Antwerp, where the aforementioned historical conditions have enabled a very 
traditional Jewry to develop.  

The Jewish Communities of Antwerp 

Although the majority of Belgian Jews reside in Brussels, it is to Antwerp that 
Belgian Jewry owes its reputation. Antwerp Jewry consists of about 20 000 
people, most of which are affiliated to one of the three major Jewish 
communities, the Shomre Hadas, the Machiske Hadas and the Synagogue of the 
Portuguese Rite (De Synagoge van de Portugese Ritus). What makes Antwerp 
unique is that all three of these communities have an orthodox ideology.30 As a 
result, most of the Jewish people in Antwerp live a highly segregated life. They 
adhere to a religion that separates them from the majority of society and lead a 
secluded life on a spiritual as well as physical level. As to the physical 
appearances, Antwerp Jewry is visibly set apart from mainstream society: they 
dress differently, they live in one defined area (the diamantwijk) and they move 
within well defined economic niches.31 What substantiates this tendency is the 
fact that these communities are to a high extent self-providing. For almost 
every aspect of life they can rely on provisions from within the community, 
making its members less prone to participate in, or rely on, society in general.  

The segregation from mainstream society is also visible in Jewish 
jurisprudence. The orthodox character of Antwerp Jewry corresponds to an 
equally heightened importance of Halacha. The predominance of Halacha is 
reflected institutionally in the fact that the two major Jewish communities each 
have their own rabbinical court. Both the batei din gather on a weekly basis to 
settle disputes according to Halacha, whilst also engaging principles of equity 
and the customs and laws of the country. They assemble once or twice a week 
and people come to them with disputes on whatever subject matter, be it 
marital, financial or business-related. 

Thus, we see an autonomous judicial system which deals with disputes 
among fellow Jews. What is more, for most of the members of the Jewish 
orthodox communities this religious dispute settlement seems to function as a 
satisfying alternative to the state courts. An inquiry with the Justice of the 
Peace of the 6th district32 teaches that cases with Jewish litigants hardly ever 
                                                            

 
29  The interpretation of this tradition varies and contemporary Judaism is divided along 

geographical as well as ideological segregation lines. Its within the orthodox stance 
that one finds a more rigid interpretation of the tradition. I chose to work with mem-
bers of the communities of Antwerp and refer mostly to an Orthodox viewpoint.  

30  Vanden Daelen 2008: 233; Longman 2001: 315. In this picture are not included the 
relatively new members who came to Antwerp due to a recent migration of Russia 
and vicinities. As of yet there is not much information with regard to their role in the 
changing dynamics of contemporary Jewry in Antwerp. 

31  L. Abicht 2006: 372-373. 
32  The 6th district represents the area where the majority of the Jewish population 

resides.  
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appear before the Justice of the Peace. Apparently, the Jews in Antwerp have 
no need for the Justice of the Peace. They already have the rabbi.  

This gives us a most interesting situation in which two legal systems exist 
side by side. In a characteristic situation of legal pluralism like this, one of the 
issues that arises concerns the interaction between these two legal spheres. How 
do these parallel legal systems relate to one another, do they ever collide and, if 
yes, how is that situation dealt with? At first sight there hardly seems to be any 
interaction between the two legal spheres. In light of the separation between 
church and state, law is a secular matter only. From the perspective of the state, 
Jewish law is a purely religious legal system. As such, Halacha resides in the 
religious realm, while state law monopolizes the official legal space. What is 
remarkable is that this reasoning seems to be confirmed in the Halachic point 
of view. According to Dina de Malkhuta Dina, the law of the kingdom is the 
law, so the Jews have to abide by all the laws of the state. The actual religious 
life according to the norms of the Halacha is part of the private sphere in which 
state law does not interfere. 

Thus, from both perspectives, the secular and religious legal spheres seem 
to co-exist peacefully, each within its own domain. But while Halacha 
explicitly takes the law of the state into account, it is not entirely clear what the 
impact of Halacha is on the state law. It does not seem to have a bearing on 
state law. It is not supposed to have any either. And indeed in no, or very few,33 
cases does Halacha appear in the state records.  

In this picture one thing is easily overlooked though. There are not two, but 
three actors that have to be taken into account. Besides the state and the 
community, there are the members of the Jewish community who live by this 
dual normativity. And not only do they live by it, they actually shape the 
coexistence of both normative domains. Only on the level of the individual do 
the two converge. The individual, although profoundly defined in and by the 
community, differentiates itself from the community’s perspective on the level 
of his individual agency. As such, the individual level is an essential part of the 
interaction. As I will try to show through the concept of legal consciousness, 
Halacha does have a profound impact on the state law.  

Gender and Halacha 

This research takes the legal consciousness of women as its point of departure. 
As mentioned before, Halacha differentiates according to gender dividing lines, 
as do many other traditional religious practices. Certain parts of the practice are 
exclusive either for women or for men. Especially the latter exclusion has often 
been problematised, as it tends to exclude women from the public sphere and 
projects them into the sphere of the private and the domestic. What is more, 
when it comes to authoritative practice of applying and interpreting Halacha, 

                                                            
 

33  Rb. Brussel 2 februari 1961, J.T. 1961, 686 (the right to attach a mezoeza to the door 
pilar) and Antwerpen 21 september 1993, F.J.F. 1994, 199 (fiscal aspects of the 
custom to give gifts to the rabbi). 
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all Halachic scholars are male. Women cannot partake officially in the inter-
pretative process of creating Halacha. Therefore, it seems as if Halacha defines 
women, but they don’t define Halacha. As a result, the Jewish tradition, and 
especially Orthodox Judaism, has been met with a lot of criticism from the 
feminist movement.34 One of the main questions is whether Orthodox Judaism 
and feminism are at all reconcilable.35  

The possible tension between the two legal systems is most apparent in the 
field of family law. In the traditional Halachic divorce procedure, the man has 
to deliver a letter of divorce, a get, to the woman whom he wishes to divorce. 
From a Halachic perspective, a divorce can take place based on the free consent 
of the spouses. Therefore, the husband cannot be forced to cooperate in the 
procedure to divorce his wife, not even by the rabbi. If the man refuses to 
cooperate in the procedure, and does not want to produce the get, his wife runs 
the risk of being stuck in an unwanted marriage. Legally, her hands are tied – a 
problem which is referred to as the case of the Agunah, a woman chained to her 
husband.36 

A situation like this entails problems from a human rights perspective and 
cannot be regarded as being merely religious. The unequal power relation of the 
divorce procedure could be qualified as a violation of the right to gender 
equality or, depending on the approach, the reluctance of the husband to give 
his spouse a religious divorce might infringe upon her right to religious 
freedom, resulting in his liability.37 When dealing with the Jewish divorce 
procedure, a conflict might thus arise between woman’s rights as guaranteed 
under national and international state law on the one hand, and her legal 
position as defined by traditional Jewish law on the other.  

A solution to this problem cannot be so simple as to let state law prevail 
over religious law. The issue at hand is not merely a matter of weighing human 
rights against religious law, since religious law is also protected by human 
rights. The fundamental right to religious freedom also entails the right to live 
according to one’s own religious norms,38 which means that the conflict pres-
ents itself as a conflict in terms of human rights. This tension is part of a larger 
discussion: how to reconcile traditional religious and cultural practices with the 
demands of modern secular society, the right to gender equality being one of 
the main achievements of the latter.39 This debate calls into questions whether it 
is desirable to formally acknowledge cultural and religious minorities their own 

                                                            
 

34  See, amongst others, Adler 1995; Biale 1984; Greenberg 1998; Heschel 1995; 
Hauptman 1998; Plaskow 1990; Ross 2004; Wegner 1988. For a comprehensive 
gender-inclusive account of the Jewish communities of Antwerp, see Longman 
2001. 

35  See e.g. Gordon 1995; Jackson; Reisman 1998; Ross 1993.  
36  Porter 1995; Breitowitz 1992.  
37  See for instance in France: Cass. 12 decembre 1994, Bull. 1994 II, n 262, 152, and in 

the US: Weiss vs. Goldfeder, N.Y. L.J., Oct. 26, 1990, 21, 31 (Sup. Ct. Queens 
County 1990). See also Breitowitz 1992: 369; Greenawalt 1998. 

38  Sullivan 1991-92: 795. 
39  Okin 1999; Volpp 2001.  
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jurisdiction (be it by acknowledging the verdicts of the batei din of Judaism40 or 
institutionalising sharia-courts in England41). Instead of weighing against each 
other the different human rights involved, the anthropological approach would 
try to understand how the actual claimants are prepared to live under two laws. 

The Meanings of Jewish Law as Experienced by Jewish Women: Law as a 
Holy Yoke42 

‘And in the end you are going to change, you are not perfect when you are born, you 
know, but I think that what we have in fact it is a gift from G-d, and it implies a lot 
of responsibilities for us, but it is a gift, because at the end you are gonna be 
different if you follow these laws’.43 

The texts of Jewish law are predominantly male-oriented, and therefore a doc-
trinal understanding of Jewish law will hardly generate any understanding of 
the perspective of women.44 Instead, I have turned to the way in which the 
norms are experienced by the women themselves, and the way in which they 
relate to law in their daily practices. In order to grasp what these practices are 
all about, one has to look at the rituals that these women perform and the 
meaning that is attributed to them.  

‘From the outside, you can read, and you can say, well it’s nice, but it’s not the 
same. When you live trough … this is Halacha, Halacha takes you and brings you 
somewhere else.’45 

In correspondence to the predefined topics, the findings of the interviews can 
be divided in three main themes: the importance of Halacha as experienced in 
the lives of the woman, secondly their explicit views on state law and certain 
aspects of the co-existence of the two legal orders. 

a) ‘Halacha it means to walk, you walk with G-d’ 
The first striking feature that comes out of the interviews is the univocal 
confirmation of the fact that the laws are indeed at the very center of everyday 
religious practice. Asked about their Jewish identity, most women, with little or 
no exception, will refer to Halacha in one way or the other. It is by living in 
accordance to the laws that one actively embodies the Jewish identity and 
creates a connection to G-d. In one way or the other, expression is given to the 
basic idea that through the mitswah G-d has shown men the righteous way, 
which it is the special task of the Jews to follow:  

                                                            
 

40  Cf. Wolfe 2006-07; Greenawalt 1998; Feldman 1990; Fried 2004. 
41  See Shachar (2001, 2000) who positions this question in a wider debate. 
42  See also, in a different meaning French 1995. 
43  Sarah, r. 57-60. Names of the interviewees have been changed at random. The 

extracts of the interviews I quote are an integral part of the Ph.D. thesis and can be 
consulted as such: Kusters 2008. 

44  See e.g. Adler 1995; Levine 1997: 151; Shulman 1974: 145. 
45  Aviva, r. 262-265. 
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‘It’s like when you have a machine, you need the instructions. The man who made 
the machine, he knows what is the best for the machine. So G-d made us and he 
gives advices about what is the best way for you to live.’46 

This result is the opposite of what the research of Susan Sered in Women as 
Ritual Experts47 showed, where elderly women in Jerusalem were found to 
view their religion more as a matter of belief: ‘While believing in Halacha, they 
have what might be labeled a non-Halachic attitude towards Halacha. (…) For 
these women, unlike for observant Jewish men, being religious is not defined in 
exclusively Halachic terms. When the women are asked what constitutes a good 
religious woman, the answer never includes keeping the laws of kashrut or going 
to the ritual bath. (…) They view religion more as a matter of belief in G-d.’48 
Contrary to these elderly women in Jerusalem, the Jewish women of Antwerp 
do have an explicit Halachic attitude.  

A central fact for the understanding of this attitude is that the Jewish 
orthodoxy is an orthopraxis, the practice of living according to the different 
mitswot is key in the religious practice. In relation to that, respondents often 
refer to a transformative quality of this praxis: a person changes himself as well 
as the world by obeying these Holy Laws: 

‘And in the end you are going to change, you are not perfect when you are born, you 
know, but I think that what we have in fact is a gift from G-d, and it implies a lot of 
responsibilities for us, but it is a gift, because at the end you are gonna be different if 
you follow these laws.’49 

One characteristic element of this orthopraxis is the idea that the practice of the 
mitswot is essential in order to understand the Jewish religion and that the true 
meaning of the practice is accessible only by exercising it: 

‘Yeah, to understand Judaism you have to live Judaism.’50 

True understanding thus necessitates an internal perspective and that internal 
perspective can only be acquired trough the practice of the mitswot. The ritual 
practice is thus an essential part of the Halacha and the practice of law, religion 
and identity are intrinsically intertwined. 

As a consequence, even when performing ritual acts, one is Halachically 
oriented since rituals are Halachically inspired. One thus sees that the primary 
attitude towards Halacha is not a theoretical one. The practical approach is in-
herent in the concept of orthopraxis. Women, home in the domain of the rituals 
are more connected to this approach and seem almost privileged in that sense. 
While men have to (can) devote time to the Torah-study, women have a greater 
opportunity to actually live by it.  
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47  Sered 1996. 
48  Sered 1996: 77. 
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A similar reasoning applies to the specific role of women: their task is con-
sidered to be crucial for the continuation of this tradition. By making Halacha 
central to the practice of their daily domestic lives, Jewish women are respons-
ible for the transmission of Jewish identity to their children, thus ensuring its 
continuation from generation to generation. The role of the women is therefore 
not just domestic; as it implies a crucial role in the collective identity of the 
Jews: 

‘You know, because it is not in any way just practical doing. It means a lot, a sense 
of fulfilment, a sense of fulfilling basically your main purpose in this world, which 
is, getting married, becoming one again, making children into this world, teaching 
our children Torah, teaching our children how to be good Jews and teaching our 
children how to be good people. And thus assuring the further existence of the world 
and of the Torah.’51 

It is remarkable that the feminist critique is never encountered in the narratives 
of the women themselves. They are aware of this critique but they, for them-
selves, choose to stress the positive aspects of this gender-differentiation 
instead. 

b) ‘There is nothing to do about that and I don’t see the problem’ 
The laws stand at the core of the religious practice; they permeate the daily 
practice and have a field of application that is all-embracing both from a reli-
gious and a secular point of view. The predominance of Jewish religious law, 
however, is not thought to interfere with the fact that the state also makes a 
legal claim on Jewish women. When asked about the legal context of the coun-
try they live in, the women are not prone to think of this relationship in terms of 
conflict, and the state of Belgium is experienced as sufficiently accommodating 
for them to exercise their religious identity. Contrary to what one might expect 
when imagining the obligation to abide by two legal systems, Dina de 
Malkhuta Dina makes it surprisingly easy to simultaneously reside under both 
legal systems and the relationship between the two legal systems is thought of 
as one of harmonious co-existence.  

‘There is no problem. Actually the Halacha helps us to take the rules and the 
regulations of our home country were we are living in. Seriously. Dina de Malkhuta 
Dina tells us, in the commentaries, you have to live as an upright citizen in the 
country that you live in. That’s the design of the world, the way G-d created the 
world with countries with kings and presidents and all that and as long as we have to 
live in a country with all that and as long as we have to accept those laws, we have 
to live as an upright citizen. (…) Every country needs to have their legal structure 
which applies to all citizens. There is nothing to do about that and I don’t see the 
problem.’52 

                                                            
 

51  Tamarah, r. 46-50. 
52  Tamarah, r. 261-272. Zie ook Ruth, r. 313-317: ‘It is not a contradiction. Normally 

there is not any contradiction, but if for instance there is a law not to keep shabbat, 
for sure you don’t need to do that, because for sure G-d doesn’t want, because it is 
higher than that. You understand, it is logical. People will give their life for keeping 
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The logic is surprisingly simple: since it is a mitswa to listen to the laws of 
one’s country, the obligation to follow these secular laws also obtains the 
character of a mitswa. This way, the laws of the state become incorporated 
within the Halachic frame of reference. As such, even a traffic rule like stop-
ping for a red light, for instance, becomes part of one’s religious obligation: 

‘So one of the mitswas is to listen to the laws of the town. If they said a red light, 
you don’t cross a red light, we are obliged to hear, so it is one of the mitswot.’ 

Thus, Halacha is perfectly capable of incorporating state law in its own reli-
gious framework and holds a rather submissive position for itself when it 
comes to the relation between the two. This already explains in part why the 
women do not seem to perceive any problem with the relation between reli-
gious and secular law. According to all respondents, there is ample room within 
the Belgian context to exercise the Jewish identity. If potential conflicts are 
discussed, it remains purely hypothetical.53 This specific relationship between 
the two legal systems is even perceived to be favorable: not one woman 
interviewed would aspire to (more) jurisdictional autonomy for the Jewish 
communities,54 or an institutionalizing thereof. Overall, they are very aware of 
the fact that the unofficial character of the rabbinical practice of dispute 
settlement might well be crucial for its effectiveness.  

‘On the one hand it [state recognition of rabbinical dispute resolution] would 
definitely make things much easier. On the other hand, it would be dangerous to mix 
secular issues with religious ones. Because you know, automatically if they have a 
say in religious matters they can have a say otherwise as well. So to say to oblige the 
bet din to certain things that they might not want to, because they understand the 
religious aspects of it which the civil law might not recognize. In other words, it 
might work both ways. It can probably make the job for the bet din a lot easier in 
certain cases but it could also complicate things in certain cases. I don’t know, we 
manage very well, without the help from outside.’55 

‘If it really is a problem, one litigant can bring the other litigant to secular courts. If 
it really is a problem. If it can be proven as a legal problem. First it is a religious 
problem and most problems have some aspects of legality in them as well. You 
know, not just religious aspects. I would say, probably 95 per cent. It would not even 

                                                                                                                                    
 
shabbat if the law wants the contrary. So many people sacrificed their life for that. 
But in our situation I don’t see any law that is contrary to the Bible’. 

53  Belgium and its legal system are valued positive but the main reason for that seems 
to be the nature of the Jewish communities, the closed-knit character, the infra-
structural provisions of the Jewish communities. Separation of state and church is 
deemed to be the most preferred state system, at least for the current conditions 

54  This perspective is altered when dealing with the situation of the agunah. 
55  Tamarah, r. 239-251. Sarah takes this logic even one step further when she deems 

such an intervention against the Belgian law and thus against the Halacha: ‘If you 
would do that it would be against the Belgian law. If you want that they could oblige 
somebody to follow the Jewish tradition, there is no obligation to do that and so why 
would you want that Belgium obliges people to do that? If you would use the law, 
the court for that, then there is no end. If you live in a town you are also obliged to 
live according to the laws of the town’ (Sarah 333-337). 
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be necessary you know, for the civil court to approve it. If it need to be, it could go 
to civil court anyway. 95 per cent of the time. If it truly is just a religious matter, 
then I guess we will just have to cope with it.’56 

It is the prevailing opinion among the respondents that any issues should be 
dealt with first within the community. It is felt that the members of the Jewish 
community should turn to the rabbi with any of their problems, and one is 
confident in that he will reach an equitable solution. The competence of the 
rabbi, in this regard, is held in high regard.  

‘And 99 per cent of the time, the bet din is able to resolve the case.’  

The reason for the success of rabbis in internal dispute settlement is found in 
the fact that subservience to the law is a matter of religiosity rather than 
coercion or good citizenship.  

‘Because they aspire to do what’s right, what the Torah commands them to do. And 
the bet din decides the truth and this is what you have to do. And this is what they 
do.’ 

This subservience to Halacha corresponds to a particular conceptualization of 
law as duty. Whereas in a secular culture it is feasible to think of law in terms 
of rights, the opposite is true from a religious Halachic point of view.57 Law is 
perceived as a religious obligation, as a holy yoke 

‘… when you accept this relationship with G-d you accept, I don’t know how to call 
it in English or Dutch or French, you know like a cow, you put on her neck a hard 
piece of wood and this hard piece of wood obliges the cow to go in a certain way 
and to go the way that the boss wants, and we have the same thing, that we are 
obliged to do what G-d wants for us but because we have a Jewish soul, this job we 
don’t consider it as an obligation because we have to do it.’58 

c) The Holy Yoke of Law 
This conception of duty defines the way Jewish Orthodox women perceive law 
and how they relate to it. The interviews reveal that the idea of law as duty, as 
well as the idea of Dina de Malkhuta Dina, is internalized by the women in 
their self-conception. The result is a highly effective autonomous form of 
religious dispute settlement, which is able to respect the laws of the state at the 
same time. This harmonious co-existence, however, does not mean that the two 
legal systems cannot conflict, or that the women merely resign their rights as 

                                                            
 

56  Tamarah r. 311-316. 
57  Cover 1988a. 
58  Sarah, r. 41-47. What furthermore becomes obvious is that Halacha intermediates 

between G-d and men trough a very particular conceptualization of a religious 
obligation (of law as duty): ‘…this job we don’t consider it as an obligation because 
we have to do it …’ When something or someone, by its very nature, cannot but act 
in a certain way in order to realize its true self, the situation seems to surpass the 
notion of being an obligation. The question is not whether or not to abide an external 
rule, simply because it is not a matter of choice anymore. One has to do it never-
theless. 
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guaranteed under the state legal system. The Jewish divorce procedure shows 
that conflicts can, and do, arise, and the interviews help to understand how 
Jewish women deal with such a conflict conceptually.  

As mentioned before, the Halacha carries a major importance in the Jewish 
religion, even to such an extent that it has a defining influence on the Jewish 
woman, on her being Jewish as well on her being a woman. Because of its 
central role in the religious practice, one voluntarily obeys the rules of the 
Halacha. All this happens within the margin that is offered by the existing legal 
frame, so that, when questioning the efficacy of the state legal norms, there 
seems to be no problem. Thanks to Dhina de Malkhuta Dhina the state legal 
norms are fully acknowledged and at the same time, the religious normativity 
carries full effect, being the frame of reference for the members of the Jewish 
community.  

As a result thereof, certain central concepts are being construed exclusively 
according to Halacha. Halacha defines the legal consciousness of the Jewish 
women, it shapes the way they think about law.59 Turning Again to Sarat and 
Kearns and their constitutive perspective on law: ‘We are not, as instrument-
alists suggest, merely pushed and pulled by laws that impinge on us from the 
outside. Rather, we have internalized law’s meanings and its representations of 
us, so much so that our own purposes and understandings can no longer be 
extricated from them. We are not merely the inert recipients of law’s external 
pressures. Rather, we have imbibed law’s images and meanings so that they 
seem our own’.60 As for the Jewish woman, this seems to be very much the case 
for Halacha, whereas state law retains a significant external quality.61 Their 
‘double legal consciousness’62 seems to be predominantly mono-legal. As a 
consequence, when the state legal frame operates with different concepts, 
which are hardly connected to the Halacha, the risk exists that it will not carry 
any practical consequences for the Jews.63 As to the right to gender equality for 
instance, there is little connection between the concept of gender equality as 
guaranteed in human rights and the concept of gender as thought of in Halacha, 
even though both systems think of men and women as equally valuable. What 
is more, in the human rights discourse the idea of rights is taken for granted, 
while the Jewish legal thinking takes duties as the central point of departure. 
The whole Halacha rests on the idea of duty and the mitswot, the religious 
duties, are the cornerstone of the religious practice.  

This explains why the two legal spheres are never to be seen as conflicting. 
It is not that a conflict of norms as such is at stake, but rather a tacit conflict of 
concepts. This illustrates the amount of power which lies in the hands of the 
litigants. As the locus of the different conceptualisations, they are an essential 

                                                            
 

59  Merry 1990: 5. 
60  Sarat and Kearns 1993a: 29. 
61  ‘The way people use or ignore law is itself a sign of their resistance to the 

constitutive effects of law’: Sarat and Kearns 1993a: 61. 
62  Cf. Merry 2006: 217. 
63  Merry 2006: 220, 222. 
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element in the judicial process. Not the abstract possibility of claiming a right is 
what matters, but the factors upon which they decide whether a potential right 
will become the normative reality. If they do not claim a right, it will never 
become one. In doing so, the women become the representatives of their com-
munity.  

Their relationship to the community is thus important and the ratio of suc-
cess of the rabbinical dispute settlement is indeed highly connected to certain 
characteristic features of the Jewish communities of Antwerp. Only if the social 
dimension of one’s identity is a very defining part of one’s self-ascription, can 
such a system stand.64 In Antwerp this seems to be exactly the case. Not only is 
the importance of Halacha proportional to the orthodoxy, but the fact that the 
Jewish communities of Antwerp all carry the same orthodox stance,65 makes it 
even harder for the individual to put herself outside that community.66 There are 
not many possibilities at hand to define oneself as Jewish in Antwerp in a way 
that is independent of these official communities. If one wants to stay con-
nected to the Jewish infrastructure and institutions, it is easier to affiliate with 
one of the communities, which implies that one also takes part in its legal 
culture. 

Conclusion 

In the introduction, two presuppositions were identified which should be called 
into question. The first is the idea that the Halacha is an exclusively male 
concern. The research, however, has shown that Jewish women do relate to 
Halacha in a meaningful way. The idea of a non-Halachic67 identity of Jewish 
women does not seem to apply to Antwerp Judaism. Quite to the contrary, 
Halacha is everywhere and everything, and the legal consciousness of these 
women is a decisive factor in the legal process. Since it is the woman who 
decides which norms to appeal to, she also decides which norms are realized. In 
doing so, she actively defines her own identity and that of the group to which 
she belongs. Only if she claims the right to gender equality, will it be able to 
carry results within the Jewish community. As this research shows, the Jewish 
women of Antwerp are not easily inclined to do so, partly because of the very 
close-knit character of the communities in Antwerp. In addition to the 
individual level of religiosity, this tendency is indeed enhanced by the specific 
character of the Jewish communities in Antwerp, where the social dimension of 
one’s identity is a defining part of one’s self-ascription. Only then can a judicial 

                                                            
 

64  Because of the lack of official state recognition of the jurisdiction of the bet din, 
enforcement by the rabbinical court depends exclusively on social sanctions, and 
thus on the importance attached to ones social position within the community. The 
efficacy rests on mechanism similar to the arbitration within the diamond trade. Cf. 
Richman 2006. 

65  Although homogenous for the outside world, internally there is a lot of friction. 
66  For a similar concern, but in an American setting, see e.g. Winston 2005. 
67  Sered 1996: 77. 
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system like this be effective, because the adherence to the religious system can, 
in certain cases, mean that one has to resign to certain rights the state does 
grant.  

This illustrates the far-reaching influence of Halacha and the fact that the 
Jews, apart from any official recognition by the state, have been able to realize 
a situation of factual legal autonomy. While at the outset of this research, 
Halacha appeared to ascribe itself a secondary position in relation to state law, 
in reality the opposite is true. Halacha does not play second violin to state law; 
rather, the effectiveness of state law within the Jewish communities is 
determined primarily by the Halacha. Without explicitly withdrawing itself 
from the reach of the state legal system, Halacha is the prevailing normative 
system and surpasses the supremacy of state law. This perspective is 
dramatically different from the perspective of the state, which thinks in terms of 
a legal vacuum in which Jewish identity can flourish. The one thing that 
appears to be crucial in understanding both of these statements is that Halacha, 
as a ritual law, should not be primarily conceived of as a matter of ritual 
practice but as a legal practice, which is more in line with how the members of 
the Jewish community experience it themselves. 
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