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Introduction: Escaping from the Copenhagen Dilemma 

 

Any country which aims to accede to the European Union must comply with the principles 

embodied in Article 2 TEU, which stipulates that Member States share a set of values, including 

respect for rule of law. These standards were specified by the Copenhagen European Council in 

1993 (and the Madrid European Council in 1995). But while the EU has established an elaborate 

framework and process to ensure that countries satisfy these criteria prior to accession, it has 

few instruments at its disposal to ensure that states continue to uphold these standards after 

accession. The only Treaty-based instrument is the ‘nuclear option’ of Article 7 TEU, which 

provides that Member States may be sanctioned and suspended from voting at the Council level 

in case of a serious and persistent breach of the values referred to in Article 2 (and which has 

never been used). EU Commissioner Viviane Reding has called this the Copenhagen dilemma: 

‘We are very strict on the Copenhagen criteria…on the rule of law in the accession process of a 

new Member State but, once this Member State has joined the European Union, we appear not 

to have any instrument to see whether the rule of law and the independence of the judiciary still 

command respect’.
1
  

This is not a theoretical problem. Compliance with rule of law cannot be taken for granted, as a 

series of CVM-reports on Bulgaria and Romania, the Roma crises in France in 2010-13, and the 

constitutional controversies in H ungary 2011-13 have demonstrated. At the same time, 

continued compliance with these standards is vitally important for EU citizens and Member 

States. Firstly, the EU is a community of values; respect for rule of law, among other 

fundamental values, is partly the reason for its existence, as Article 2 TEU indicates. Secondly, 

the EU has made rule of law promotion part of its policy towards third countries, and this 

foreign policy loses credibility if the EU is preaching abroad what it fails to practice at home. 

Thirdly, a lack of trust in the legal systems in other member states undermines cooperative 

mechanisms within the EU which are based on the principle of mutual recognition, such as the 

European Arrest Warrant. Fourthly, investment decisions by private actors (may) partly depend 

on whether the legal systems of Member States comply with rule of law.  

O ver the past decade, a number of instruments have been developed to monitor, assess, evaluate 

and supervise compliance with rule of law in EU member states. These include the Cooperation 

and Verification Mechanism (CVM) for Bulgaria and Romania (2006-)
2
, the EU Justice 

Scoreboard (2013)
3
, the EU Anti-corruption Report

4
 and the newly established three-stage ‘pre- 

                                                           
1
 Address to the European Parliament, 11 September 2012 

2
 http:/ /ec.europa.eu/cvm/progress_reports_en.htm  

3
 http:/ /ec.europa.eu/ justice/ effective-justice/scoreboard/ index_en.htm  

http://ec.europa.eu/cvm/progress_reports_en.htm
http://ec.europa.eu/justice/effective-justice/scoreboard/index_en.htm
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Article 7 Procedure’ (March 11, 2014).
5
 If rule of law is understood broadly, the Annual Reports 

on Fundamental Rights published by the Commission, the European Parliament and the 

Fundamental Rights Agency (FRA)
6
 can be included as well. The Council of Europe, of which 

all EU Member States are member, has developed a variety of mechanisms to monitor rule of 

law.
7
 Various think tanks and N GO s have also developed ideas and proposals on how to better 

assess, monitor and evaluate rule of law in the EU. These include C entre for European Policy 

Studies,
8
 the O pen Society European Policy Institute

9
, the H ague Institute for the 

Internationalisation of Law
10
 and the Dutch Advisory Council on International Affairs

11
. Many 

‘like-minded’ Member States have actively pushed (different) plans for monitoring rule of law in 

the EU. These include Denmark, Finland, Ireland, Germany, Latvia, the N etherlands, and 

Sweden. EU institutions, especially the European Parliament  and the Commission, have also 

called for new mechanisms. The resulting multi-level and multi-actor landscape can best be 

described as ‘scattered and patchy’.
12

   

 

The need for critical analysis  

Many meetings, workshops, panels, reports and papers have been devoted to why, and especially 

how  the EU could and should monitor rule of law.
13

 Much less attention has been devoted to 

critical analysis of new and proposed mechanisms to monitor, evaluate and supervise rule of law 

in the EU. This is unfortunate. While the new mechanisms promise to give an ‘objective’, 

‘comparable’ assessment of the ‘efficiency, quality and independence of the justice systems’ in 

the Member States (as Reding said of the Justice Scoreboard), they do in fact have clear limits 

which stem from conceptual, methodological, and practical issues involved in the development  

                                                                                                                                                                                     
4
 http:/ /ec.europa.eu/dgs/home-affairs/what-we-do/policies/organized-crime-and-human-

trafficking/corruption/anti-corruption-report/ index_en.htm  
5
http://europa.eu/rapid/press-release_IP-14-237_en.htm   

6
 http:/ / fra.europa.eu/en/press-release/2013/eu-agency-fundamental-rights-fra-presents-its-annual-report  

7
 http://www.coe.int/t/dgi/default_en.asp For an overview of CoE-mechanisms, see the report by the AIV in 

note 11  
8
 http:/ /www.ceps.eu/book/ triangular-relationship-between-fundamental-rights-democracy-and-rule-

law-eu-towards-eu-copenha  
9
 http:/ /www.opensocietyfoundations.org/briefing-papers/how-monitor-rule-law-democracy-and-

fundamental-rights-eu  
10

 http:/ /www.hiil.org/data/sitemanagement/media/Concept_Paper% 20EU% 20monitoring.pdf  
11

 De Rechtsstaat; Waarborg voor Europese Burgers en Fundament van Europese Samenwerking, Januari 2014 
(an English translation is due shortly) see http://www.aiv-
advies.nl/ContentSuite/template/aiv/adv/collection_single.asp?id=1942&adv_id=3398&language=NL  
12

 Sergio Carrera, Elspeth Guild and N icholas H ernanz, Rule of law or rule of thumb? A new Copenhagen 

mechanism for the EU  (CEPS policy brief no. 303, 20 N ovember 2013), at p. 2. 
13

 Marlèn Dane and André Klip, An additional evaluation mechanism in the field of EU judicial 

cooperation in criminal matters to strengthen mutual trust , 2009;  Israel Butler, O pen Society Briefing 

Paper on H ow to Monitor the Rule of Law, Democracy, and Fundamental R ights in the EU , August 2013. 

http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/organized-crime-and-human-trafficking/corruption/anti-corruption-report/index_en.htm
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/organized-crime-and-human-trafficking/corruption/anti-corruption-report/index_en.htm
http://europa.eu/rapid/press-release_IP-14-237_en.htm
http://fra.europa.eu/en/press-release/2013/eu-agency-fundamental-rights-fra-presents-its-annual-report
http://www.coe.int/t/dgi/default_en.asp
http://www.ceps.eu/book/triangular-relationship-between-fundamental-rights-democracy-and-rule-law-eu-towards-eu-copenha
http://www.ceps.eu/book/triangular-relationship-between-fundamental-rights-democracy-and-rule-law-eu-towards-eu-copenha
http://www.opensocietyfoundations.org/briefing-papers/how-monitor-rule-law-democracy-and-fundamental-rights-eu
http://www.opensocietyfoundations.org/briefing-papers/how-monitor-rule-law-democracy-and-fundamental-rights-eu
http://www.hiil.org/data/sitemanagement/media/Concept_Paper%20EU%20monitoring.pdf
http://www.aiv-advies.nl/ContentSuite/template/aiv/adv/collection_single.asp?id=1942&adv_id=3398&language=NL
http://www.aiv-advies.nl/ContentSuite/template/aiv/adv/collection_single.asp?id=1942&adv_id=3398&language=NL
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of the tools. Moreover, while proponents claim that the new mechanisms will contribute to 

strengthening compliance with rule of law in Member States, their assumptions (which often 

remain largely implicit) on how the mechanisms are and will be used by stakeholders and how 

they will lead to change are questionable in view of experiences with European mechanisms 

(especially the CVM) and other indicators as well as the rapidly expanding literature on the 

potential, use, abuse and adverse effects of indicators as a technology of global governance. 

Finally, although tools to monitor, evaluate and supervise compliance with rule of law are often 

presented as soft and non-committing, they are in fact an exercise of power and do have quasi-

sanctioning effects. Given the conceptual and methodological limits of the tools as well as their 

potential for use and abuse and their intended and unintended effects, this raises the question of 

whether and which adequate safeguards exist to prevent this power from being abused. In short, 

the aim of the workshop is to explore the nature, aims, limits, potential, and accountable use 

of new (and proposed) mechanisms to evaluate, assess, monitor and supervise rule of law in 

the EU .  

 

More specifically, the workshop invites papers on the following topics: 

 

1. Conceptualization  

Every tool which monitors, evaluates or assesses rule of law embodies a theoretical claim 

about what rule of law is. But rule of law is a contested concept in academic theory and 

practice, as is well-known. A clear and agreed-upon EU -conception of rule of law does 

not exist. H ow do conceptions embodied in current and planned mechanisms take 

account of competing theoretical accounts of rule of law and/or of differences between 

legal traditions in Member States? Are the conceptions embodied in various current and 

proposed mechanisms consistent with the aims which they are supposed to serve, i.e. 

making Member States attractive for investment (Reding’s Scoreboard), increasing 

mutual trust with a view to the functioning of the principle of mutual recognition in the 

Area of Freedom, Security and Justice, and upholding the values in article 2 TEU? To 

what extent do conceptions embodied in existing and proposed tools take account of the 

economic, social and political context of rule of law? 

2. Methodology 

The new tools are said to provide an ‘objective’, ‘comparable’ assessment of the 

‘efficiency, quality and independence of the justice systems’ in the Member States, as 

Reding has said of the Scoreboard. But this is at best a rhetorical exaggeration: every tool 

which monitors, evaluates or assesses rule of law is a proxy, i.e. a simplified and 

reductionist measure of complex social constructs. Moreover, the quality of these 

proxies varies tremendously, depending on methodologies used. Are they based on 
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perceptions (and whose perceptions?) or on facts (and which facts)? Do they look at 

inputs or outputs? Do they provide scores for a variety of dimensions or a single 

number per country? H ave all the basic technical requirements been met to make the 

tools cross-country comparable? Are comparisons made among similarly situated 

countries (historical experience, income level, et cetera) or is it assumed that among EU 

Member States all comparisons are by definition apple-to-apple? Et cetera. What, 

exactly, can be expected from current and proposed mechanisms to monitor rule of law, 

given their methodologies?        

3. Use and abuse 

Tools for monitoring rule of law are useful for policymakers and governmental and 

nongovernmental organizations engaged in oversight. They promise a simple, easy to 

use, quick, impartial and authoritative assessment of rule of law across countries. But the 

tools provide a snapshot at best; they can be a useful starting point for analyzing the 

causes of strong and weak aspects of rule of law in a country and for developing 

solutions to address shortcomings. But they do not establish causes or provide solutions 

by themselves. Which processes and safeguards have been or should be established to 

ensure that policymakers and others engaged in oversight do not jump to conclusions 

when confronted with the results of monitoring tools? Moreover, it is well-known that 

the tools are prone to abuse. Governments may try to game the system by adopting 

cosmetic and superficial reforms which target performance in the indicators but not the 

underlying problems. Also, there may be adverse effects if the tools are uncritically 

taken as targets for reform. For example, measures taken in Bulgaria in the context of the 

CVM are said to have undermined judicial independence and violated fundamental 

rights. Indeed, current and new tools may be resisted by those who are otherwise 

sympathetic to the aims such tools are meant to serve. To be sure, tools such as the CVM 

have also been credited as having empowered N GO s to push for strengthening respect 

for rule of law by providing legitimacy and information for reform efforts. Current and 

proposed tools do and are likely to have beneficial effects on rule of law. The point is 

rather that such beneficial effects of current and proposed tools cannot be taken for 

granted. H ow, when, and why do current and proposed tools actually contribute to the 

aims they are supposed to serve? 

4. Change 

N ew and proposed tools aim to strengthen rule of law across the EU. But how does 

information provided by the tools lead to change? Proponents sometimes assume that 

information leads to dialogue on causes and remedies among stakeholders, and that this 

is then translated into targeted action to strengthen rule of law. With respect to the 

principle of mutual recognition, the idea seems to be that the information provided by 

the tools will increase trust in legal systems. But the precise workings of these theories of 

change are unclear. For example, how would new and proposed tools increase mutual 

trust (trust of whom?) and translate into greater preparedness to respect the principle of 

mutual recognition? Also, how safe is the assumption (underlying the scoreboard) that 

Member States are attractive to investors when rule of law is strong, given empirical 
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academic work which has demonstrated that rule of law does not matter much for many 

investment decisions?  

5. Accountability 

Although current and planned tools have no legal sanctions and are often said to be soft  

and non-binding instruments, they do have sanctioning effects. The N etherlands, 

Germany and Finland, for example, refuse to agree with accession of Bulgaria to the 

Schengen zone, even though the country fulfils membership criteria, as long as progress 

under the CVM is insufficiently advanced. Simple reputational damage is almost 

inevitable. In short, current and proposed tools are a form of power: they are a means to 

influence behavior and distribute resources and they are meant to play a role in decision-

making. H ence, those who monitor should be counted among the governors, those who 

are monitored are the governed. This implies that both the design and the application of 

monitoring instruments should be subject to rule of law principles themselves. In what 

way can those who govern by monitoring be held to account? Are sufficient checks and 

balances in place to prevent abuse of this power?   

Key background publications: 

Sergio Carrera, Elspeth Guild and N icholas H ernanz, The Triangular Relationship between 

Fundamental Rights, Democracy and the Rule of Law in the EU; Towards an EU Copenhagen 

Mechanism , CEPS, 2013 

Susie Alegre, Ivanka Ivanova and Dana Denis-Smith, Safeguarding the Rule of Law in an 

Enlarged EU; the cases of Bulgaria and Romania, CEPS Special Report (April 2009) 

Christine Arndt and Charles O man, Uses and Abuses of Governance Indicators, 2006 

Kevin E. Davis, Benedict Kingsbury and Sally Engle Merry, ‘Indicators as a Technology of 

Global Governance’, in: 46 Law and Society Rev iew , 2012 (1), pp. 71-104 

Juan Carlos Botero, Robert L. N elson and Christine Pratt (eds.), Special Issue on Measuring 

Rule of Law, 3 H ague Journal on the Rule of Law , 2011 (2), pp. 153-396 

Marlèn Dane and André Klip (eds.), An additional evaluation mechanism in the field of EU 

judicial cooperation in criminal matters to strengthen mutual trust , 2009 

Isabelle Bruno, Sophie Jacquot and Lou Mandin, ‘Europeanisation through its Instrumentation: 

Benchmarking, Mainstreaming and the O pen Method of Coordination…toolbox or Pandora’s 

box?’, in: 13 Journal of European Public Policy, 2006 (4), pp. 519-36 
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Planning: 

Date 1
st
 workshop: Monday 24 N ovember 2014. Aim: discussion of short position papers (2500-

3000 words) 

Date 2
nd

 workshop: TBD, April, 2015. Aim: discussion of pre-final papers (6000-9000 words) 

Deadline 500-word abstract: 30 June 2014 

Formal invitation of selected abstracts: 15 July 2014 

Deadline 2500-words position papers (with research question, methodology, main arguments 

and conclusions): 30 O ctober 2014 

Editorial suggestions for extended and revised full paper (6000-9000 words): 15 January 2015 

Deadline Draft Final Papers: 15 March 2015 

 

Final result(s):  

Edited volume and/or special issue 

[Establishment permanent expert network] 

 

Accomodation & travel 

The organizers will cover costs of accommodation (1 night) for contributors from abroad and a 

pre-conference dinner on Sunday 23 N ovember.  

There is very limited budget to cover travel expenses for those whose institutions are unable to 

pay their way; if you cannot have your travel costs covered, please indicate when submitting 

your abstract.  

 

Contact and address for submitting 500 words abstracts: 

Ronald Janse (r.janse@uva.nl) or Sanne Taekema (taekema@law.eur.nl)  

mailto:r.janse@uva.nl
mailto:taekema@law.eur.nl

