
Cracks in the mirror

Does European law and society research still reflect European
society?

Marc Hertogh

1 Introduction1

The two excellent papers by Vincenzo Ferrari and Hilary Sommerlad clearly show
that, over the past decades, European sociology of law has been an important and
productive discipline.2 Although it is perhaps a ‘broad church’, it is still a promi‐
nent and easily recognizable church that has successfully managed to establish its
own distinctive profile. However, I agree with Vincenzo and Hilary that we should
not only celebrate our successes, but also consider some of our weaknesses.
Therefore, rather than directly responding to the key-note speakers, I will use ele‐
ments from both speeches to reflect on European sociology of law from my own
– and slightly more critical – perspective. Not because I want to dismiss the con‐
siderable achievements of our field, but because I think this may help us to make
socio-legal research even more successful in the future.

This conference asks: What is the significance of sociology of law in Europe? But in
my view it is even more important to consider the reverse question: What is the
significance of Europe in sociology of law? European sociology of law is still alive
and kicking. Yet, I agree with Vincenzo that most socio-legal scholarship is closer
to the field of law than the field of sociology. Also, Hilary rightly points out that
much socio-legal work is still based on doctrinal analysis. And this legal research
agenda comes at a heavy cost. Ideally, sociology of law looks at law in its social
context. But over the years we were so busy focusing on law, we forgot to concen‐
trate on the social context. And in European sociology of law, this social context is
Europe.
European sociology of law has been very productive but it has also become
increasingly out of touch. Or, to put it in slightly more dramatic terms, European
sociology of law has become a field of broken mirrors. In my view, many studies
in Dutch, British and Italian sociology of law no longer reflect social life in the
Netherlands, the UK and Italy. In other words, European law and society research
is no longer a mirror of European society. I will develop this argument in three
steps. First, I will try to demonstrate that European sociology of law is no longer a
reflection of contemporary Europe. Next, I will try to explain why most of our

1 These short comments were first delivered in response to the key-note speeches by Vincenzo
Ferrari and Hilary Sommerlad at the annual meeting of the Dutch/Flemish law and society
association, University of Antwerp, on January 15, 2015.

2 In this paper, I will use the terms ‘European sociology of law’, ‘European socio-legal studies’ and
‘European law and society research’ interchangeably.
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work has become disconnected from society. And finally, I will discuss some chal‐
lenges for future research.

2 Sociology of law no longer reflects society

From the very beginning, sociology of law has been successful in debunking black
letter law. Legal doctrine is based on, what Brian Tamanaha has called, the ‘mirror
thesis’.3 According to this idea, the norms of law reflect (or: mirror) the customs
and morality of society. Over the years, this legal assumption has been a major
target for sociology of law. Our work has repeatedly demonstrated that, in reality,
there is often a wide gap between the law in the books and law in action.4 But
what happens if we start debunking our own work? In sociology of law we also
claim that our work is a mirror of society. However, this is also more of a norma‐
tive ideal than an empirical reality. And this is where we need some serious (and
perhaps painful) self-reflection. How much does European sociology of law still
reflect important developments in European society?
By way of comparison, let us look at European literature. Great European novels
are also a reflection of important chapters in European history. For example, the
famous novel Het verdriet van België5 (The Sorrow of Belgium) by Flemish author
Hugo Claus is not only a moving story, but more importantly it is a reflection of
life in Belgium (and Europe) in World War II. Likewise, it is nearly impossible to
imagine a book by Charles Dickens without imagining life (and law) in harsh nine‐
teenth-century London.6 This used to be true for social science, too. Reading the
classics in sociology of law is like traveling in a time machine. For example, Eugen
Ehrlich’s work on living law and legal pluralism also reflects the Austrian-Hungar‐
ian empire of the nineteenth century.7 Likewise, reading Marx, Weber and
Durkheim instantly takes you back to nineteenth-century England, Germany and
France.8 But how much of this is still true for contemporary sociology of law?
What do we see if we could use our mobile phones to take a giant ‘selfie’ of Euro‐
pean law and society research? If my own children will read our work in 50 years
from now, they may get a better idea of what their dad was working on. But, in
my view, our work will tell them virtually nothing about Europe in 2015.

A little thought-experiment may illustrate this. During the past two or three
years, Europe has faced several major crises: the banking crisis, the crisis in the
Ukraine, and the crisis following the rise of the Islamic State (IS) militant group.
It doesn’t take a brilliant legal sociologist to see that these crises also have pro‐
found consequences for law and society in Europe. These events not only domi‐
nate the headlines of every European newspaper, they also change people’s per‐

3 Tamanaha 2001.
4 Hertogh 2012.
5 Claus 1983.
6 See Ledger & Furneaux 2011.
7 Likhovski 2003; Eppinger 2009.
8 Cotterrell 2007.
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ceptions of property, identity, and security. But how much of this is reflected in
sociology of law? Let us take our own academic conferences as an example. My
impression is that (with some exceptions in the areas of criminal justice and
migration studies) there are still only a handful of papers about these issues at
the meetings of, for example, the Dutch/Flemish law and society association
(VSR), the Socio-Legal Studies Association (SLSA) or the Oñati Institute for the
Sociology of Law. This personal impression is supported by the empirical evidence
from both Vincenzo’s review of three influential socio-legal journals of Continen‐
tal Europe and Hilary’s survey of recent British publications. I guess you could
say: give it some time, these things take a couple of years. And maybe that is true.
But if we look at similar major events from the past, I am not overly optimistic.
After all, how much has our own research agenda really changed after the fall of
the Berlin Wall or after 9/11?
In other words, and unlike the early years of our discipline, European sociology of
law is no longer a mirror of contemporary Europe. This is not only true for major
global crises, but also for many other social developments. Vincenzo rightly notes
that, in recent years, European sociology of law has been virtually silent about
many substantial changes to our familiar European landscape. Important exam‐
ples include: the growing income inequality in European cities, the decreasing
public support for the European Union, the strong rise of nationalist movements
in most European countries, the recent tensions between Russia and Eastern
Europe, and the large numbers of refugees crossing the Mediterranean from Syria
and elsewhere (to name but a few). Although these themes dominate the daily
news all over Europe, many European law and society scholars are still preoccu‐
pied with the headlines from the 1980s.

3 Cracks in the mirror

What has caused these cracks in the mirror of European sociology of law? Part of
the explanation is perhaps, what Hilary refers to as, the structural ‘lack of empiri‐
cal expertise’ in our field9 or, what Vincenzo describes as, the ‘anti-empirical
approach’ in European sociology of law. But, in my view, there are also three other
features of our discipline that play a major role in this development. Obviously,
these points are more important in some countries than in others. And, just to be
sure, most of this criticism also applies to my own work.
First, there is a strong pull of the policy audience. Following what Hilary calls a
‘legal realist’ approach, much of our work is a direct response to new government
policies and regulations. In addition, there is a strong pull of the legal audience.
Much of our work is also a direct response to the latest court decisions. This work
is important. But this focus also means that our research agenda perhaps leads to
a better understanding of law and policy, but not necessarily to a better under‐
standing of society.

9 See Genn et al. 2006, p. 32.
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Second, some of the most important studies in European sociology of law borrow
their theories and concepts from previous work in the United States. Do not get
me wrong, this can be productive. But there is also a downside to this approach
that is often overlooked. Theories and concepts from the US were developed in a
specific American context, but these are not always the best concepts to under‐
stand law in a European context. For example, a central notion in American legal
consciousness studies is the idea that ‘The law is all over’10 (illustrating the
hegemony of law). By contrast, a central notion in Eastern Europe is the idea that
‘Law is like a door in an open field’11 (illustrating the irrelevance of law). As a
result, even if European sociology of law does reflect important features of con‐
temporary society, it is more a reflection of American than European society.
Finally, and similar to other social sciences, sociology of law suffers from ‘meth‐
odological nationalism’.12 Many of us are concerned with studying law and society
in our own country: in the Netherlands, in the UK or in Italy. Only few of us look
at law and society from a transnational or a truly European perspective. That
means that, even if we do succeed in analysing society at a national level, these
studies still do not give us an accurate picture of Europe.

4 Three challenges for future research

What does this mean for the future? In my view, we need more Europe in Euro‐
pean sociology of law. Similar to the work of the founding fathers of our disci‐
pline, sociology of law should once again become a mirror of society. Not for rea‐
sons of nostalgia, but because this will also secure the future of our discipline.
Both Vincenzo and Hilary are worried about decreasing funding for socio-legal
research. And rightly so. This means that, perhaps more than ever, we need to
emphasize the added value of sociology of law. There are several other fields that
combine law with social science. But unlike law and economics or empirical legal
studies, in sociology of law studying law is also a way to understand society. So,
how can we fix the cracks in the mirror? I think there are three major challenges.
First, there is a methodological challenge. As I indicated before, our research
agenda is dominated by a strong pull of policymakers and judges. The same holds
true for Europe. In recent years, sociology of law has become increasingly interes‐
ted in European issues. But in most cases, ‘Europe’ equals the European Union.
We focus on the latest Directive from the European Commission or important
rulings from the European Court of Human Rights. All of this is important work,
but this is more a reflection of the latest policies from Brussels (or Strasbourg)
than a mirror of the latest developments in European society. The only way to
overcome this is by shifting our focus from a ‘law-first’ to a ‘society-first’ perspec‐
tive. This means that we should not only study law in Parliament and in courts,
but also in less obvious places, like families, schools, businesses or hospitals.

10 Sarat 1990.
11 Kratochwil 2014, p. 4.
12 Wimmer & Schiller 2002; Banakar & Travers 2013, p. 266.
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The second major challenge is that we need to rediscover our common European
identity in European sociology of law. In some respects, law and society in Europe
is quite similar to law and society in the US, Asia or Africa. But Europe also has
some unique features that call for the development of a distinctive European soci‐
ology of law.13 This means that we should move away from methodological
nationalism and focus more on comparative socio-legal research instead. In addi‐
tion to our work in the Netherlands, the UK and Italy we should ask: What are
typical European law and society themes? And which European theories and con‐
cepts would be the most suitable to study these problems?14

Finally, there is also a big institutional challenge. Although many European coun‐
tries have their own national socio-legal communities, there is still no European
law and society association, no European journal of law and society, and no Euro‐
pean institute for law and society research. Moreover, there is not always a lot of
interaction between different national communities across the EU. Socio-legal
scholars in the Netherlands and the UK are not always aware of the work by their
colleagues in France and Italy and vice versa.15 Obviously, it will be much easier to
develop our own European research agenda if we have our own European infra‐
structure. For example, it would be really helpful if there was one central website
with English abstracts from all national socio-legal journals; from the UK to
Ukraine and from Poland to Portugal.

5 Conclusion

Vincenzo’s and Hilary’s papers illustrate that European sociology of law has a long
and impressive history. But unlike Hilary, I am not overly concerned about the
negative effects of ‘neo-liberalism’ on our field and I am confident that socio-legal
studies will also have a great future. However, if we want to secure the position of
sociology of law for many years to come, we should also take a good look in the
mirror. Before we can ask ‘what is the significance of sociology of law in Europe?’
we should ask ourselves first ‘what is the significance of Europe in sociology of
law?’
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